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TO  TBB  HOHOBABUi 

THOMAS  MoKEAN,  ESQUIRE,  LL.D. 

CE13F  JUSTICE  OF  THE  STATE  OF  PENNSYLVANIA. 

dbo,  dec* 

SIR, 

IN  addressing  this  volume  to  jon,  the  public  will  readily  acknowledge 
the  justice  and  propriety  of  the  tribnte  ;  since  a  work  of  this  nature  is 
only  to  be  esteemed,  like  a  mirror,  for  the  truth  and  accuracy  with  which 
its  object  is  reflected ;  and  I  do  nothing  more  on  the  occasion,  than  pi*e- 
sent  you  with  your  own  portrait,  in  which  all  the  praise  I  covet  or  de- 
serve, is  that  of  having  preserved  some  resemblance  to  the  original. 

But  independent  of  this  consideration,  the  opportunity  of  making  the 
present  offering,  yields  a  high  gratification  to  my  feelings  and  my  pride. 
By  the  uniform  courtesy  and  cordiality  of  your  attentions,  I  have  natur- 
ally been  inspired  with  sentiments  of  esteem  and  attachment ;  and  it 
would  betray  great  insensibility,  were  I  not  aware  of  the  advantage  of 
delivering  these  reports  to  the  world,  under  the  sanction  of  your  avowed 
approbation  and  patronage.  Hence,  Sir,  I  consider  the  enjoyment  of 
your  good  opinion  as  an  honorable  source  of  self-gratulation,.  and  the 
testimony  of  yonr  judgment  as  a  sure  recommendation  to  the  public. 

Were  I  here  inclined  to  pursue  the  beaten  track  of  dedications,  per- 
mit me,  Sir,  to  observe,  that  an  occasion,  or  a  subject,  more  favorable, 
seldom  can  occur.  It  is  my  intention,  however,  that  this  address  should 
be  viewed,  not  as  the  eulogy  of  a  patron,  but  as  an  instrument  of  thanks, 
and  a  token  of  regard :  For,  history,  which  may  applaud  without  the  sus- 
picion of  flattery,  must  hereafter  do  justice  to  your  merits ;  but  it  is  by 
this  opportunity  alone,  that  I  could  enjoy  the  satisfaction  of  publicly  de- 
claring the  respect  and  esteem  with  which, 

I  am.  Sir, 

Yonr  obliged  and 

Most  obedient  Servant, 

A.  J.  DALLAS. 

PhOaddphia,  Ut  May  1790. 
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PREFACE 


TO  THE  THIRD  EDITION. 

Thk  reportB  contained  in  the  following  pages  furnish  some  of  the 
earliest  specimens  of  our  American  jurispmdence ;  and  (with  the  ex- 
ception of  a  small  volnmo  published  in  Connecticut)  were  the  first 
of  the  series  of  printed  decisions  in  this  country.  Their  intrinsic 
value  and  merits  are  sufficiently  attested  by  the  authority  which  has  been 
uniformly  attributed  to  them  by  the  profession  at*  home ;  while  from 
abroad  they  have  received  the  remarkable  and  distinguished  praise  of  Lord 
Mansfield,  in  a  letter  to  Chief  Justice  McKean,  which  is  subjoined. 
From  the  number  of  important  and  leading  cases  contained  in  this  vol- 
ume, there  are  probably  few  books  of  reports  so  frequently  and  respect- 
fully cited  at  this  time. 

In  undertaking  to  prepare  a  new  edition  for  the  press,  my  intention 
was,  simply,  to  rectify  such  inaccuracies  as  appeared  in  the  text,  and  to 
supply  the  references  to  the  later  decisions  in  this  state.  It  will  be  seen, 
that  in  some  instances  I  have  ventured  beyond  this  humble  labor,  and  en- 
deavored to  reconcile  some  conflicting  decisions  in  this  and  other  volumes 
of  our  reports,  and  to  elucidate  some  that  appeared  obscure. 

Having,  through  the  kindness  of  Edward  Shippen  Burd,  Esq.,  had  ac- 
cess to  the  MSS.  of  the  late  Chief  Justice  Shippen,  I  have  been  enabled 
to  correct  or  explain  some  few  cases  which  have  not  been  perfectly  under- 
stood by  the  profession. 

In  the  original  preface  to  this  volume,  the  author  expressed  his  obliga- 
tions to  the  kindness  of  Mr.  Bawle  for  the  use  of  his  manuscript  collec- 
tion of  cases.  At  the  distance  of  forty  years  from  that  period,  having  de- 
rived information  and  assistance  from  the  same  collection,  I  am  unwilling 
to  close  this  notice  without  adding  my  own  tribute  of  acknowledgments 
to  the  same  eminent  and  estimable  gentleman ;  who,  after  nearly  half  «^ 
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century  of  forenBic  labor  and  distinction,  now  enjoys,  in  the  reverence  of 
bis  professional  brethren,  and  the  universal  respect  of  his  fellow-citizensy 
the  abundant  harvest  of  an  honorable  and  well-spent  life. 

T.  L  Whakiok. 

Philadelphia,  January  1830. 


To  the  Honorable  Thomas  MoKbait,  Chief  Jxutioe  of  Pefmeyloama. 

KnrwooD,  Feb.  14,  1791. 

I  AM  not  able  to  write  with  my  own  hand,  and  therefore,  mnst  beg 
leave  to  use  another,  to  acknowledge  the  honor  you  have  done  me,  by 
your  most  obliging  and  elegant  letter,  and  the  sending  me  Dallas'  Beports. 

I  am  not  able  to  read  myself,  but  I  have  heard  them  read  with  much 
pleasure.  They  do  credit  to  the  conrt,  the  bar  and  the  reporter :  they 
show  readiness  in  practice,  liberality  in  principle,  strong  reason  and  legal 
learning :  the  method,  too,  is  clear,  and  the  language  plain. 

I  undergo  the  weight  of  age,  and  other  bodily  infirmities ; — but, 

blessed  be  God !  my  mir  d  is  cheerful,  and  still  open  to  that  sensibility, 

which  praise  from  the  praiseworthy  never  fails  to  give— i2atM  la^ari  d  te. 

Accept  the  thanks  of, 

Sir,  your  most  obliged 

and  obedient  humble  servant, 

MAjranxLD. 
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BEFORE 


THE     REVOLUTIOK 


SUPREME  COURT  OF  PENNSYLVANIA, 

SEPTEMBER  TERM,   1764. 

Before  William  Allen,  Chief  Justice,  and  Lawsekos  Gbowdbn  and 

Caleb  Cowfland,  Justices. 


Anonymous. 
Statute  of  Fravds. 

The  British  statute  of  frauds  does  not  extend  to  Pennsylvania. 

Adjitdoed  by  the  court,  that  the  statute  of  frauds  and  perjuries  does 
not  extend  to  this  province,  though  made  before  Mr.  Penn's  charter : 
the  Governor  of  New  York  having  exercised  a  jurisdiction  here,  before  the 
making  that  statute,  by  virtue  of  the  word  territories^  in  the  grant  to 
the  Duke  of  York,  of  New  York  and  New  Jersey,  (a) 

(a)  The  rule  laid  down  by  G.  J.  McEean,  in  Morrises  Lessee  v.  Yanderen,  post^  p.  67, 
"that  statutes  made  in  Great  Britain  before  the  settlement  ot  Pennsylvania,  have  no 
force  here,  unless  they  are  convenient,  and  adapted  to  the  circumstances  of  the  coun- 
try ;  and  that  statutes  made  since  the  settlement  of  Pennsylvania  have  no  force  here, 
unless  the  colonics  are  particularly  named,"  was,  in  substance,  adopted  by  the  Judges 
of  the  Supreme  Gourt,  in  1807,  in  their  report  to  the  legislature;  with  the  additional 
observation,  that  certain  British  statutes  passed  since  the  settlement  of  the  province,  in 
which  the  colonies  are  not  particularly  named,  have  been  incorporated  with  our  law, 
either  by  recognition  of  the  legislature,  or  by  force  of  long-continued  practice  in  the 
courts  of  justice.  Of  these,  the  statutes  3  &  4  AniM^  c.  9,  and  7  Oeo.  II.,  c.  20,  are  in- 
stances ;  and  nine  others  are  inserted  in  the  report  of  the  judges.  The  question  wJien 
the  settlement  of  Pennsylvania  took  place,  with  reference  to  the  binding  operation  of 
British  statutes,  does  not  seem  to  have  been  discussed  in  any  other  case,  except  that  in 
the  text  The  statute  of  frauds  (29  Car,  IL,  a  8)  was  passed  in  1676 ;  four  years  pre- 
vious to  the  date  of  the  charter  to  William  Pfnn^  and  m  years  previous  to  his  actual 

IDall.— 1 


SUPREME  COURT  [April 

APRIL  TERM,  1759. 
William  Allbn,  Chief  Justice,  William  Coleicak,  Jiutioe 


The  Lessee  of  Hyam  and  others  v.  Edwabds. 

Evidence. 

A  oopj  of  a  deed  enrolled  in  En^and  is  evidence  of  title  to  lands  here. 

A  copy  of  a  register  of  births  and  deaths,  kept  bj  a  religious  society,  duly  authentioated,  la  evi- 
dence of  death. 

Copt  of  a  deed  enrolled  in  the  King's  Bench,  in  England,  proved  l>efoTe 
the  Lord  Mayor  of  London  to  be  a  true  one,  allowed  to  be  given  in  evidence 
to  a  jury,  to  support  a  title  to  lands  in  this  province,  (a) 

*2]  *Samb  Cause. 

Copt  of  the  register  of  births  and  deaths  of  people  called  Quakers,  in 
England,  proved  to  be  a  true  one  before  the  Lord  Mayor  of  London,  al- 
lowed to  be  given  in  evidence,  to  prove  the  death  of  a  person.  (5) 

settlement  of  the  province ;  but  two  years  after  the  date  of  the  patent  to  the  Duke  of 
York,  by  whose  order,  it  is  said,  a  code  of  laws  was  prepared  for  New  York  and  its  de- 
pendencies.' Jurisdiction  was  certainly  exercised  over  the  western  bank  of  the  Dela- 
ware, under  the  authority  of  the  Duke  of  York,  prior  to  the  landing  of  William  Penn ; 
but  the  remarks  of  the  judges,  in  cases  subsequent  to  that  in  the  text,  when  discussing 
the  question  of  the  operation  of  British  statutes,  seems  to  look  to  the  settiement  of  the 
province  as  commencing  with  the  arrival  of  the  latter.  The  charter  of  Charles  IL  to 
William  Penn  declared,  §  6,  **  that  the  laws  for  regulating  and  governing  property 
within  the  said  province,  as  well  for  the  descent  and  enjoyment  of  lands,  as  likewise  for 
the  enjoyment  and  succession  of  goods  and  chattels,  and  likewise  as  to  felonies,  shall 
be  and  continue  the  same  as  they  shall  be,  for  the  time  being,  by  the  general  course  of 
the  law  in  our  kingdom  of  England,  until  the  said  laws  shall  be  altered  by  the  said 
William  Penn,  his  heirs  or  assigns,  and  by  the  freemen  of  the  said  province,  their  dele- 
gates or  deputies,  or  the  greater  part  of  them  ;*'  a  provision  which  seems  to  imply  that 
the  emigrants  of  that  period  carried  with  them  all  the  laws — ^both  statute  and  common 
law — ^then  existing  in  England.  The  true  reason,  probably,  why  the  statute  of  frauds 
was  not  extended,  in  practice,  to  Pennsylvania,  was,  that  its  provisions  were  inapplica- 
ble to  the  simplicity  of  the  earlier  periods  of  Pennsylvania,  and  required  greater  ex- 
pertness  than  the  practitioners  of  those  days  generally  possessed.  An  act  of  assembly 
passed  on  the  21st  of  March  1772  (2  Sul  L.  889),  introduced  part  of  the  statute  into 
our  code.  The  first  section  of  the  act  is  in  substance  the  same  as  the  first  three  sec- 
tions of  the  statute  of  Charles  II. ;  and  the  2d,  8d,  4th  and  6th  sections  of  the  act  cor- 
respond with  the  14th,  16th,  16th  and  26th  sections  of  the  statute.  The  important  pro- 
visions contained  in  the  4th  and  7th  sections  of  the  statute  were  omitted  by  the  framers 
of  the  act  of  assembly.* 

(a)  11  Mod.  2,  pL  2. 

(5)  In  Kingston  v.  Lesley  (10  S.  ft  K  889),  C.  J.  TnonxAN  said,  "  considering  all 

*  The  statute  of  frauds  and  peijuries  was  Old  Province  Laws,  466.    The  Duke^s  Laws 

passed  in  1676,  to  take  effect  from  and  after  the  have  been  attributed  to  the  pen  of  the  Sari  of 

24th  June  1677 ;  but  the  Duke  of  York's  code  Clarendon.    Ibid.  414. 

of  Laws  was  extended  to  the  territories  on  the  '  But  see  acts  of  26  April  1866  (P.  L  808), 

Delaware,  embracing  the  present  states  of  Penn-  and  22  April  1866  (P.  L  683),  which  have  been 

■jlvania  and  Delaware,  on  the  26th  September  passed  since  Mr.  Wharton*s  note  was  written. 
16769  1^  aa  ocdinaooe  of  Qovenor  Androsi. 
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1750]  OP  PENNSYLVANIA.  • 

BsTHBL  V.  Lloyd  and  othere. 
Partition. 

Under  tlie  plea  of  mm  ttmmd  indmud^  the  defendants  may  ihow  that  eome  of  tiiem  are  boI  tenanli 
of  the  freehold. 

Pabtitiok.  Plea  non  tenent  itmrmU^  &c.  Defendants  permitted  to  give 
in  evidence  to  the  jury,  that  some  of  them  were  not  tenants  of  the  freehold,(a) 
but  only  tenants  at  ^nlL(5) 

The  Lessee  of  Lswis  and  Maby  Wbston  v.  Thomas  Stammers. 

Mndence. 

The  exonplification  of  a  will,  made  in  England,  and  there  proved,  to  OTidenoa 

So  are  the  minutes  of  the  commisaionerB  of  property. 

Depositions  taken  in  a  former  cause  between  the  parties,  not  admitted  in  evidence. 

An  exemplification  of  a  will,  made  in  England,  and  certified  generally  to 
have  been  proved,  approved  and  registered,  in  the  year  1704,  in  the  preroga- 
tive court  of  Canterbury,  under  the  seal  of  the  said  prerogative  court,  al- 
lowed, on  debate,  to  be  read  in  evidence  to  the  jury.(c) 

Same  Cause. 

MonrrES  of  the  Commissioners  of  Property  allowed  to  be  given  in 
evidence.  ((2) 

Same  Cause. 

Depositions  taken  in  a  former  cause,  by  rule  of  court,  with  consent  of 
parties  (in  an  inferior  court),  in  which  the  present  defendant  was  a  party, 
and  where  the  present  title  (it  was  said)  came  in  question,  upon  debate,  were 
ruled  by  the  Court  to  be  no  evidence  in  this  cause.* 

IiTote. — It  did  not  appear  that  those  depositions  were  read  in  evidence  on 

the  former  trial,  (e) 

- 

the  authorities,  we  must  take  it,  that  the  case  of  Hyam  v.  Edwards  is  law ;"  and  upon 
the  authority  of  this  case,  Kingston  v.  Lesley  was  determined.  See  also  Fogler  9. 
Simpson,  cited  1  Yeates  17,  162,  s.  a  2  DalL  117;  Douglass  ^.  Sanderson,  2  DalL  116, 
8.  c.  1  Yeates  16 ;  Winder  v.  Little,  1  Yeates  162 ;  Lilly  v.  Kintzmiller,  1  Yeates  28 ; 
Keller  d.  Nutz,  6  S.  ft  R.  261. 

(a)  Cro.  Eliz.  769. 

(5)  See  Bates  v.  McCrory,  8  Yeates  192 ;  M'Kee  v.  Straub,  2  Binn.  1. 

(c)  In  Morris  «.  Vanderen,  poit,  p.  64,  a  will  was  allowed  to  go  to  the  jury,  under  the 
same  circumstances ;  but  in  Hylton «?.  Brown,  1  W.  G.  0.  298,  it  was  determined,  that 
to  authorize  a  copy  of  a  will,  made  in  another  state  or  country,  to  be  admitted  in  evidence 
here,  it  was  necessary  that  it  should  appear  to  have  been  proved  there  by  two  witnesses, 
according  to  the  act  of  1706.    And  see  Logan  v.  Watt,  6  S.  &  R.  212. 

(d)  It  has  been  held,  however,  that  the  minutes  of  the  Board  of  Property  are  not 
evidonoe  of  any  fact,  but  what  passes  immediately  before  it,  and  consequently,  that 
they  are  not  competent  evidence  of  the  facts  stated  in  them  to  have  been  proved  before 
the  board.  Deal  «.  McCormick,  8  S.  &  R.  843  \  Carothors  «.  Dunnings,  Id.  879.  And 
see  Dougherty  «.  Piper,  8  Yeates  290 ;  Foster  v,  Shaw,  7  S.  &  R.  166. 

(«)  See  Boudereau  f>,  Montgomery,  4  W.  0.  0.  186;  Miles  t,  0*Hara,  4  Binn.  Ill ; 
Kdiardson  9.  Stewart)  2  S.  ft  R.  84. 

>  Since  remedied  by  act  28th  March  1814.  6  Sm.  L.  208. 


•3  SUPREME  COURT  [April 

•APRIL  TERM,  1760. 

William    Allen,    Chief    Justice,   Lawrence    Gbowden   and   Williak 

Coleman,  Justices. 


Stevenson  v,  Pembebton. 
Factor^ %  lien, 

A.  in  the  West  Indies,  being  indebted  to  B.  in  Pliiladelphia,  consigned  goods  to  him,  directing 
him  to  sell  them  on  his  (A/s)  account,  and  to  apply  the  proceeds,  after  first  satisfying  himself 
to  the  pa^'ment  of  other  creditors ;  C,  a  creditor  of  A.,  attached  the  goods  in  the  hands  of  B., 
before  sale :  Ileld^  that  B.  was  entitled  to  retain  the  goods  for  the  payment  of  his  own  debt. 

SciEE  FACIAS  against  defendant  as  garnishee.  The  case  was  :  C.  in  the 
West  Indies  was  indebted  to  P.,  the  defendant,  for  bills  of  exchange  drawn 
by  C,  in  favor  of  P.,  which  were  protested ;  P.,  by  letter,  solicits  C.  for 
security  ;  C.  consigns  a  quantity  of  rum  to  P.,  and  by  letter  directs  P.  to 
sell  the  same  for  his  (C.'s)  account,  and  apply  the  proceeds  to  the  payment  of 
some  protested  bills,  drawn  by  C.  in  favor  of  other  people, "  first  being  satisfied 
that  his  (P.'s)  bills  were  paid."  The  bills  of  lading  express  this  rum  to  be 
shipped  on  the  proper  account  and  risk  of  C.  The  rum  comes  into  P.'s  hands, 
but  before  any  sale,  the  plaintiff,  S.,  a  creditor  of  C,  brought  a  foreign  at- 
tachment against  C,  and  attached  these  goods  in  the  hands  of  P.  The 
question  on  these  facts,  as  found  by  a  special  verdict,  was — whether  P. 
should  retain  the  goods  for  the  payment  of  his  own  debt,  or  whether  the 
property  remained  in  C,  so  as  to  be  liable  to  the  attachment  of  S.  ? 

It  was  urged  by  the  counsel  for  the  plaintiff,  that  the  consignment  of  this 
rum  to  P.,  on  the  account  of  C,  with  orders  to  sell  the  same  on  the  account 
of  C,  and  then  to  apply  the  proceeds  according  to  his  directions,  did  not 
alter  the  property,  but  left  the  same  in  C,  until  a  sale.  And  that  P.  was 
only  to  have  a  future  interest  in  the  money  arising  from  the  sale  of  the  goods. 
But  the  plaintiff  being  as  well  a  creditor  as  the  defendant,  and  coming  in 
under  the  law  of  attachments,  before  a  sale,  and  while  the  property,  by  the 
very  terms  of  the  consignment,  remained  in  C,  ought  to  be  first  paid  his  debt. 
The  counsel  cited  Bro.,  Property  2;  2  Mod.  242  ;  2  Ch.  Cas.  7,  36  ;  1  Salk. 
160  ;  12  Mod.  156. 

For  the  defendant,  it  was  contended,  that  the  rum  was  a  security  in  the 
hands  of  P.,  for  the  payment  of  P.'s  debt,  and  that  P.  was  a  trustee  for  him- 
self and  the  other  Dutch  bill-creditors.  And  that  such  a  special  property 
wa8  vested  in  P.,  that  C.  himself  could  have  no  remedy  to  get  these  goods 
out  of  the  hands  of  P.,  until  P.'s  debt  was  satisfied  ;  and  that  the  plaintiff 
could  be  in  no  better  case  than  C.  himself.  The  cases  cited  for  the  defend- 
ant were  2  Vcrn.  428  ;  2  T.  Jones  222;  2  P.  Wms.  326  ;  Bro.,  Act.  sur  Case, 
113,  271  ;  Finch  299,  236;  10  Mod.  432  ;  Yelv.  164  ;  2  Leon.  30  ;  10  Mod. 
144  ;  2  Co.  26  ;  1  Str.  165.  (a) 

*4]         *By  the  Couet. — This  rum  appears  to  have  been  sent  to  satisfy  P.'fl 

debt.     If  it  had  been  money,  there  could  have  been  no  doubt  but  the 

defendant  would   have   retained   it.     And  the  only  difference  is,   that  a 

commodity  was  sent,  which  must  be  converted  into  money,  before  the  sum 

(a)  See  Harman  t.  Fisbar,  Gowp.  125,  et  ante. 
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to  be  paid  to  P.  could  be  ascertained  ;  but,  as  to  P.'s  interest  in  it,  the  case 
was  the  same.  Therefore,  judgment,  by  the  whole  Court,  was  given  for  the 
defendant,  (a) 

Chew  and  Molandy  pro  Quer.     Qailoway  and  Dickenson^  pro  Dei. 


The  Lessee  of  Asheton  v.  Asheton. 
Present,  Lawbengb  Gbowden  and  Wiixiam  Coleman,  Justices. 

Devise  to  the  first  heir  male  of  I.  S.,  when  he  shall  arrive  to  the  age  of  twenty-one  years,  he  pay« 
ing  to  A.  &  B.,  daughters  of  I.  S.,  40/.  each ;  after  the  testator*8  death,  L  S.  had  a  son :  Meiif 
that  he  was  entitled  to  recover,  it  being  the  intent  of  the  testator,  that  the  first  son  of  L  S.  should 
take. 

On  special  verdict.  Devise  to  the  first  heir  male  of  I.  S.,  when  he  shall 
arrive  at  the  age  of  twenty-one  years,  he  paying  to  A,  and  B.,  the  daughters 
of  L  S.,  40^.  each  :  after  devisor's  death,  L  S.  had  a  son,  who  attained  the 
age  of  twenty-one  years,  and  paid  his  sisters  the  40/.  each. 

The  question  was,  whether  the  son  of  I.  S.  could  take  by  executory  de- 
vise ?  It  was  objected  for  the  defendant — 1st.  That  this  being  a  present 
devise,  it  could  not  take  effect,  because  to  a  person  not  in  esse.  2d.  That 
though  it  might  be  construed  a  future  devise,  yet  it  was  too  remote  ;  for 
an  executory  devise  must  take  effect  within  the  compass  of  a  life  or  lives  in 
essCy  or,  at  farthest,  within  nine  months  after  :  And  in  this  case,  L  S.  might 
have  had  no  son,  but  a  daughter,  who  might  have  had  a  daughter,  who 
might  have  had  a  son,  who  would  have  been  the  first  heir  male  of  I.  S., 
which  would  have  been  too  remote  a  contingency,  and  would  have  tended 
to  a  perpetuity.  And  the  case  must  be  considered  as  at  the  time  of  making 
the  devise,  that  is,  how  it  might  be  ;  and  not  how  it  has  actually  happened. 
3d.  That  the  son  of  I.  S.  could  not  take  ;  because  the  limitation  was 
to  the  first  heir  male,  and  nemo  est  hceres  vive^itis. 

For  the  plaintiffs  it  was  answered  :  1st.  That  this  was  no  present  devise, 
the  testator  taking  notice  that  L  S.  had  no  son  bom,  by  the  word  first  heir 
male,  and  using  the  words  when  and  paying.  2d.  That  this  contingency 
was  not  too  remote  ;  because  the  testator  by  the  words^r*^  heir  male,  must 
have  meant  first  son  ;  and  that  such  a  construction  must  be  made  as  to  carry 
the  intent  of  the  testator  into  execution.  3d.  Mrst  Iieir  male  are  words  of 
purchase  and  designatio  personWy  and  the  law  will  supply  the  words,  of  the 
body,  in  a  will.  # 

By  the  Court. — The  intent  of  the  testator  is  clear,  that  the  first  son  of 
L  S,  should  take  :  therefore,  judgment.  By  the  Court. 

Cases  cited  ;  1  Lord  Raym.  207  ;  1  Salk.  229 ;  Talbot's  Cases  44,  50, 
146;  1  Vem.  729;  Vin.,  Dev.  315;  2  Vent.  311;  1  P.  Wms.  229;  3  Co. 
20;   2  P.  Wms.  19G;   2  Salk.  621. 

CJiew^  pro  Qu(*r.    Moland  and  Dickenson,  pro  Def .  (b) 

(a)  See  United  States  v.  Vaughan,   8  Binn.  894;  Corser  v.  Craig,  1  W.  0.  0.  424; 
Sharpless  v.  Welsh,  4  DalL  279;  Moore  v.  Spackman,  12  S.  ft  K  291. 

(b)  See  Scattergood  t  Edges,  12  Mod.  279,  287 ;  Go.  Litt  24. 


'5  SUPKBMB  COURT  [April 

•APRIL  TERM,  1762. 
Presenti  William  Allen,  Chief  Justice,  and  Williak  Colxmaet,  Jnstices 


The  Lessee  of  Joseph  and  James  Hewes  v.  Asdbxw  MoDowell. 

Mndence. 

Hm  origiiial  private  memonndnm  book  of  the  secretary  of  the  land-office  admitted  1^  oooientb 
A  oopjT  of  a  warrant  of  aurej  to  competent  evidence. 

Ok  a  question,  whether  the  original  private  book  of  memorandums  of  the 
secretary  of  the  land-office,  respecting  the  description  of  the  land  originally 
applied  for,  should  be  given  in  evidence,  it  was  urged  that  this  book,  con- 
taining the  original  entries  from  which  the  minutes  of  property  are  formed 
?4  the  best  evidence,  and  therefore  ought  to  be  admitted. 

The  Coubt  said,  it  was  a  matter  of  consequence  ;  and  recommended  it 
to  the  counsel  of  the  other  side  to  consent  to  the  book's  being  given  in  evi- 
dence ;  which  was  accordingly  done,  and  no  determination  given  by  the 
Court  (a) 

Same  Cause. 

The  Court  said,  that  the  copy  of  a  warrant  of  survey,  under  the  surveyor* 
general's  hand,  and  containing  his  direction  to  the  deputy-surveyor  to  make 
the  survey,  has  always  been  given  in  evidence  :  And  such  a  copy  was  now 
ruled  to  be  admitted,  and  was  read  to  the  jury.(d) 


The  Kino  v,  John  Ltteehb. 
Criminal  practioe. 

Hie  act  of  1706,  requiring  the  proeecnter'a  name  to  be  indorsed  on  an  indictment,  applies  onlj 
where  there  is  an  actual  prosecutor ;  and  proof  of  the  person  prosecuting  cannot  be  made  bj 
the  defendant 

Indictment  for  a  nuisance.  Mr.  JHckenaon^  for  the  defendant,  moved 
that  a  prosecutor  should  be  indorsed  on  the  indictment,  agreeable  to  the  act 
of  assembly,  (c)  before  the  defendant  should  be  put  to  plead. 

Mr.  CheWy  attorney-general,  urged  that  such  a  construction  ought  to  be 
put  on  the  act,  as  that  public  justice  may  not  be  eluded ;  and  that  there 
should  be  no  necessity  to  indorse  a  prosecutor,  unless  it  be  proved  that  there 
is  some  person  active  in  carrying  on  a  prosecution ;  because,  if  it  took  its 
rise  from  the  grand  jury,  or  a  justice  of  the  peace,  no  person  could  be  in- 
dorsed ;  and  offenders  of  the  highest  nature  would  escape  being  brought  to 
justice. 

Bt  the  Coubt. — ^It  often  happens  that  all  the  witnesses  necessary  to 

support  a  public  prosecution,  are  brought  unwillingly  to  give  evidence ; 

^^  and  the  act  could  never  intend  there  should  be  a  prosecutor  ^indorsed, 

^  unless  there  was  really  a  prosecutor  existing,  for  the  words  in  the  act 

(a)  See  the  note  to  Weston  v.  Stammers,  ante^  2.    And  see  Weidman  «.  Kohr,  4  S 
k  R  174. 

(5)  8.  p.  Motz  9.  Bokrd,  6  S.  ft  B  210. 
(0)  4  Ann.  c.  87 ;  1  Sm.  Laws,  66 

e 
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are,  the  prosecutor.  And  as  no  person  in  the  present  oase  is  preyed  to  be 
active  in  carrying  on  the  prosecution,  the  defendant  must  plead  to  the 
indictment,  withput  any  indorsement. 

It  was  then  moved,  that  the  defendant  himself  might  be  sworn  to  prove 
the  person  prosecuting ;  but  denied  by  the  Court,  who  said,  it  must  be  proved 
by  indifferent  witnesses,  (a) 

SEPTEMBER  TERM,  1762. 
NizoN  and  Habpeb  v.  Long  and  Pltthbtsad. 

JSoidence. 
Thb  protest  of  a  master  of  a  ship,  allowed  to  be  given  in  evidence.  (S)\ 

(a)  There  are  numy  cases,  however,  in  which  a  party  to  a  suit  has  been  admitted 
to  prove  facts  not  immediately  connected  with  the  issue.  Thus,  the  service  of  notice  to 
produce  papers,  may  be  proved  by  a  party.  (Jordan  v.  Cooper,  8  S.  ft  K  676.)  So,  the 
loss  of  a  bill  of  ezdiange  may  be  proved  by  the  plaintiff^  in  an  action  against  the  ac- 
ceptor, its  previous  existence  having  been  proved.  (Meeker  v.  Jackson,  8  Yeates  442.) 
So  of  a  lottery  ticket  (Snyder  v,  Wolfley,  8  S.  &  K  828.)  So,  in  Dehaven  v.  Hende^ 
son,  poBty  p.  424^  a  plaintiff  was  admitted  to  prove  the  loss  of  an  order  given  to  him  by 
the  adjutant-general,  for  the  restoration  of  property  seized  by  the  defendant,  to  let  in 
evidence  of  its  contents.  So,  a  plaintiff  has  been  admitted  to  prove  the  death  of  a  sub- 
scribing witness  to  a  deed,  in  order  to  let  in  evidence  of  his  handwriting.  (Douglass  o. 
Sanderson,  2  DalL  116,  s.  a  1  Yeates  16.)  But  he  is  not  competent  to  prove  the  hand- 
writing of  a  witness  to  a  deed  (Peters  v,  Condron,  2  S.  ft  K  80) ;  nor  to  prove  the 
handwriting  of  a  person  (since  dead)  by  whom  the  entries  in  his  book  were  made. 
(ELarsper  v.  Smith,  1  Bro.  app.  liiL) 

And  see  Sneider  v.  Geiss,  1  Yeates  84;  Miller  o.  McClenachan,  Id.  144;  Davis  e. 
Houston,  2  Id.  289 ;  Coze  v.  Ewing,  4  Id.  429 ;  Lodge  v.  Phipher,  11  S.  ft  K  388. 

(h)  In  Cheriot  i>.  Foussat,  8  Binn.  228  (in  note),  it  is  said,  that  upon  searching  the 
record  of  Nixon  v.  Long,  it  appeared,  that  the  action  was  covenant^  by  the  owners  of  a 
vessel  against  the  charterers,  to  recover  freight  according  to  a  charter-party,  the  plea, 
that  the  vessel  returned  empty  and  no  freight  was  due,  the  replication,  that  it  was  by 
the  default  of  defendants ;  and  the  master's  protest,  which  was  admitted  in  evidence, 
was  made  by  himself  alone.  This  decision  has  governed  the  practice  of  many  subse- 
quent cases  in  the  state  courts  (see  Story  v.  Strettel,  po8ty  p.  10 ;  Brown  v.  Girard,  4 
Yeates  116,  s.  a  1  Binn.  40;  Cheriot  v,  Foussat,  8  Binn.  227) ;  though  it  has  been  fol- 
lowed with  evident  reluctance ;  and  in  the  last  reported  case  upon  the  subject  (Grordon 
«.  Littie,  8  S.  ft  R.  688),  C.  J.  Tn.0HMAN  remarked,  **  There  are  many  objections  to  this 
kind  of  evidence.  I  never  approved  of  it,  and  have  been  induced  to  consent  to  its  ad- 
mission, solely  in  compliance  with  the  practice  which  had  been  established  before  I  had 
a  seat  on  this  bench,  and  which  I  did  not  think  myself  at  liberty  to  contradict  But  as 
this  practice  is  peculiar  to  Pennsylvania,  and,  in  my  opinion,  productive  of  more  harm 
than  good,  I  cannot  consent  to  its  extension  beyond  its  ancient  bounds."  In  the  circuit 
court  of  the  United  States  for  this  district^  although  some  doubt  was  expressed  upon 
the  subject  in  an  early  case  (Ruan  v.  Gardner,  1  W.  C.  C.  146),  it  is  now  settled,  that  the 
protest  is  not  admissible.    Scriba  i>.  Ins.  Co.  of  North  America,  1  W.  C.  C.  408,  in  note.* 

1  Of  the  case  of  Ntxon  v.  Long,  Chief  Jus-  is  elsewhere  only  one  of  the  preliminary  proofs 

tioe  Gibson  remarks,  in  Fleming  v.  Marine  Ins.  of  loss,  which  the  aasored  is  bound,  by  custom, 

Co.,  8  W.  &  S.  161 :  **That  a  mariner's  protest  or  the  terms  of  the  contract,  to  furnish  the 

is  competent  evidence  of  the  facts  set  forth  in  insurer,  before  compensation  can  be  demanded, 

it,  on  tiie  trial  of  an  insurance  case,  is  an  anom-  And  it  is  one  which  had  its  root  in  an  imperfect 

aly  peooliar  to  the  laws  of  our  own  state;  for  it  note  of  an  erroneona  defision  of  this  court,  at  a 

1 
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APRIL  TERM,  1763. 
William  At.t.kn,  Chief  Justice,  Wiluah  CoLEicAir,  Justice. 


The  Lessee  of  Fothebgill  and  others  v.  Ohbibtiah  Stotxb. 

£hidence, 

A  letter  from  the  secretary  of  the  land-office  to  a  deputy-eurreyor,  stating  that  Jamet  Logan  had 
agreed  that  A.  should  have  500  acres  at  C,  and  requesting  him  to  survey  it  to  A. ;  and  a  plot 
of  survey  made  in  pursuance  thereof,  not  returned  into  office,  but  found  among  the  papers  of 
the  deputy,  after  his  death,  admitted  in  evidence. 

A  Letter  from  James  Steel,  receiver-general  and  secretary  of  the  land- 
office,  to  the  surveyor-general's  deputy  in  Chester  county,  in  these  words : 
*^  Friend  Isaac  Taylor.  Philadelphia,  dd,  2nd  mo.,  \119,— James  Logan  has 
agreed  that  the  bearer  hereof,  William  Willis,  shall  have  500  acres  of  land  at 
^^1  Conestogoe.  Please  to  survey  it  to  him,  and  the  warrant  shall  be  ready. 
^  — ^Thy  loving  friend,  *James  Steel,"  offered  to  be  given  evidence  at 
the  foundation  of  the  defendant's  title.  Objected  on  the  part  of  the  plaint- 
iff, that  James  Steel,  by  his  order  only,  without  a  warrant  from  the  pro- 
prietors, or  the  commissioners  of  property,  could  not  authorize  the  loca- 
tion of  lands ;  and  even  supposing  it  to  amount  to  an  order  from  James 
Logan  himself,  as  he  was  only  one  of  three  commissioners,  such  order  oannol 
be  a  sufficient  warrant. 

But  the  Coubt  said,  that  under  these  sort  of  orders  from  the  proprie- 
tor's officers,  a  great  part  of  the  province  had  been  settled,  and  tnat  for  the 
general  convenience  they  had  been  heretofore  allowed  to  be  given  in  ev- 
idence, and  particularly  in  McDovoeWa  case.  Li  that  case,  last  April  term,  a 
letter  from  Richard  Peters,  secretary  of  the  land-office,  to  the  same  effect  as 
the  above,  was  allowed ;  and  the  letter  in  this  case  was  accordingly  ruled  to 
be  given  in  evidence. 

A  plot  of  a  survey,  made  in  pursuance  of  the  above  letter,  in  Isaac  Tay- 
lor's own  handwriting,  with  a  note  at  the  bottom  thus,  **  Sur.  9ber  10.  1720," 
and  in  the  body  of  it,  the  words  ^'  William  Willis,  400  acres,"  not  returned 
into  the  surveyor-general's  or  secretary's  office,  but  found  among  Isaac  Tay- 
lor's land  papers,  many  years  after  his  death,  was  allowed  to  be  given  in 
evidence,  against  a  regular  warrant  and  survey,  posterior  to  the  above — ^a 
settlement  and  possession  being  proved  to  have  been  made — the  first  survey 

time  when  its  bench  was  not  occupied  by  judges  and  the  principle  of  Nixon  v.  Long,  if  not  over* 
bred  to  the  law.  I  believe,  that  neither  of  the  ruled,  must  be  restrained  to  protests  regularly 
judges  who  ruled  the  point  in  Nixon  v.  Long,  made."  And  it  was  accordingly  ruled,  that  to 
had  been  admitted  to  the  bar ;  yet,  their  decii*-  render  a  protest  evidence  for  the  assured,  it 
ion,  wrong  as  it  palpably  is,  has  been  followed,  must  be  made  within  twenty-four  hours  after 
till  it  has  become  too  deeply  rooted  in  precedent  the  vessel  is  moored,  on  her  arrival  at  her  port  of 
to  be  abruptly  eradicated.  This  is  remarkable :  destination ;  or,  certainly,  before  the  goods  have 
because  the  error  was  not  merely  speculative,  been  landed,  or  the  condition  of  the  cargo  ascer- 
but  mischievous  in  practice.  A  protest  is  an  tained ;  it  is  not  enough,  to  note  it  within  the 
act  of  the  master  and  some  of  his  people,  all  twenty-four  hours,  if  the  extension  of  the  pro- 
of whom  are  answerable  to  the  owners  for  neg-  test  be  delayed  till  afterwards.  Li  Thompson  v, 
ligence,  where  it  has  existed ;  and  it  is  conse-  Johnson,  2  Cr.  0.  0.  107,  it  to  said,  that  the 
quently  their  interest  to  saddle  the  insurer  with  master's  protest  may  be  g&T«B  in  evidence  It 
the  consequences  of  it.  Li  any  drcomstances,  corroborate  hto  teetimony, 
fheraforei  it  to  a  dangerous  sor  of  evidence; 
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amoonting  to  an  impropriation,  and  the  land-oflSce  ^^pearing  to  hare  beeD 
shnt  between  the  years  1718  and  1732. 

N.  B.    On  an  appeal  to  the  King  and  Council,  the  judgment  of  the  su- 
preme court  was  affirmed,  (a) 

Thomas  Wallace  v.  Child  and  Sttlbs. 
Competency  of  witness. 

In  an  action  on  a  policy  of  insurance,  the  master  of  a  ship,  owning  part  of  the  cargo,  insured  b^ 
other  underwriters,  who  refused  to  pay  until  the  determination  of  this  suit,  was  admitted  a  wtt> 
ness,  swearing  himself  to  be  disinterested. 

Suit  on  a  policy  of  insurance.  It  was  set  forth  in  the  declaration,  that 
the  vessel  sprung  a  leak  at  sea,  and  put  into  Providence  through  necessity. 
The  master  of  the  ship  was  produced  by  the  plaintiff  as  a  witness,  to  prove 
the  bill  of  lading,  and  to  give  a  general  account  of  the  transactions  on  board 
the  vessel  and  at  Providence.  His  admission  was  opposed,  because  the  cap- 
tain himself  had  goods  on  board,  which  were  insured,  and  the  money  was 
refused  to  be  paid  by  the  underwriters  on  his  policy,  until  this  suit  was  deter- 
mined, and  therefore  he  was  interested.  But  it  was  answered,  that  the  master 
of  the  ship  was  the  only  person  who  can  be  supposed  capable  of  giving  a  f  uU 
account  of  the  matter  :  and  part  of  the  defense  in  this  case  being,  that  the 
goods  insured  were  enumerated  commodities,  and  therefore  not  lawful  to  be 
shipped  from  Carolina  to  Madeira;  and  the  master's  goods  insured  were  not  to 
be  landed  at  Madeira,  but  at  London ;  therefore,  the  master's  insurance 
could  not  be  affected  by  any  determination  in  this  case. 

Thb  Coubt  ruled,  that  he  should  be  examined  on  the  voir  dirCj  and  if  he 
said  he  was  disinterested,  he  should  be  sworn  in  chief ;  which  was  done,  and 
he  was  admitted  a  witness. 


*Pbiob  v.  Watkins.  [*8 

Vested  legacy. 

lyeTise  of  land,  after  the  decease  of  the  wife  of  testator,  to  trustees,  to  sell,  and  to  divide  the  pro- 
ceeds among  his  children,  afterwards  named,  when  they  attained  severally  the  age  of  twenty- 
one,  or  married ;  A.,  one  of  the  children,  attained  the  age  of  twenty-one,  and  died  in  the  life- 
time of  the  widow,  and  before  sale :  Held^  that  the  I^acy  was  vested. 

Special  verdict.  The  question  arose  on  these  words  of  a  will.  ^^Item — 
My  will  is,  that  after  my  wife  Ruth  Price's  decease,  or  if  she  shall  alter  her 
condition  and  marry,  then,  in  such  case,  I  devise  and  bequeath  unto  my 
loving  friends,  I.  W.  and  M.  K.,  or  to  any  one  of  them,  in  case  the  other 
should  die,  in  trust,  and  for  the  intent  'to  sell  and  convey,  all  that  messuage, 
&c.,  to  any  person  or  persons  that  shall  purchase  the  same,  and  the  money 
msing  from  the  sale  of  the  premises  shall  be  divided  between  my  children 
hereinafter  named,  when  they  attain  severally  to  the  age  of  twenty-one  years, 
or  be  married,  which  shall  first  happen."  Samuel  Price,  one  of  the  children, 
Attained  the  age  of  twenty-one  years  and  married,  and  afterwards  died  in- 

(a)  See  McCurdy  «.  Potts,  2  Dall.  98 ;  Sims  v,  Irvine,  8  Id  425 ;  Bond  v.  Seabold,  4 
S.  A  R.  187  ;  MUler  o.  Carothers,  hi  221 ;  Farley  «.  LenojL,  8  Id.  892. 
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testate  and  without  issae,  in  the  lifetime  of  the  testator's  widow  Rath  IVice, 
who  did  never  marry  again.  Then  the  widow  died,  and  after  her  death,  the 
trustees  sold,  and  the  administratrix  of  Samuel  hrings  this  suit  for  Samuel's 
proportionable  part  of  the  money  arising  from  the  sale  of  the  house.  And 
the  question  was,  whether  this  was  a  vested  legacy  to  Samuel,  or  whether  it 
was  lapsed,  by  his  dying  before  the  trustees  had  power  to  sell,  to  wit,  in  the 
lifetime  of  the  testator's  widow  ? 

For  ihe  plaintiff,  it  was  urged,  that  land  ordered  to  be  sold  and  con- 
verted into  money,  was  to  be  considered  as  personal  estate.  That  this  land 
was  to  be  sold  at  all  events,  so  there  was  no  contingency.  That  both 
events  to  make  a  vesting  in  Samuel  had  happened,  to  wit,  attaining  the  age 
of  twenty-one  and  marrying  ;  and  that  this  case  was  exactly  similar  to  the 
case  of  £tng  v.  WilkeSy  Talbot's  Cas.  117.  Besides  which,  many  other 
cases  were  cited  for  the  plidntiff,  viz.,  2  Vem.  536  ;  1  P.  Wms.  109  ;  2  Id. 
320  ;  2  Abr.  Cas.  Eq.  648  ;  2  Vent.  347  ;  2  Vem.  758,  766  ;  4  Bac.  Abr. 
808  ;  2  Vent.  366  ;  2  Vem.  72,  348,  424  ;  2  Abr.  Cas.  Eq.  654. 

For  the  defendanty  it  was  said,  that  in  legacies  to  be  raised  out  of  land, 
the  time  of  payment  is  the  time  of  vesting.  That  in  this  case,  the  land 
could  not  be  considered  as  personal  estate,  till  the  trustees  had  power  to  sell 
it,  which  was  not  until  after  the  widow's  death,  and  that  Samuel  dying  before, 
his  legacy  was  lapsed  and  would  merge  for  the  benefit  of  the  heirs.  And 
the  case  of  Oads  v.  Ferry  was  much  relied  on,  Vin.,  Devise,  883.  The  other 
cases  cited  for  the  defendant,  were  2  Vem.  92,  416,  208  ;  2  P.  Wms.  276, 
610,  484  ;  3  Id.  20. 

But  the  Coubt  were  clearly  of  opinion,  that  it  was  a  vested  legacy,  and 
judgment  was  given  for  the  plaintiff,  (a) 


♦9]  ♦APRIL  TERM,  1764. 

Present — William  Colbman  and  Albzandeb  Stedmav,  Jostioea. 


The  Lessee  of  Albertson  v.  Robeson. 
JEmdence. — Effect  of  the  repecd  of  an  act 

A  peraon^s  age  cannot  be  proved  by  hearsay,  derived  from  his  parents. 

The  Votes  of  Assembly  are  admissible,  to  prove  the  notification  of  the  repeal  of  an  act  by  the  King 

and  Council ;  so  are  the  Minutes  of  Council. 
The  repeal  of  an  act  by  the  King  and  Council  only  took  effect  from  the  time  of  its  nottflcation 

here. 

Moved  to  admit  a  witness  to  prove  the  age  of  the  plaintiff,  his  brother 
(abont  sixty  years  old),  from  the  hearsay  of  their  father  and  mother.  Op- 
posed, and  refused  by  the  court,  (ft) 

(a)  PatterHon  v.  Hawthorn,  12  S.  k  R.  112,  accordant.  And  see  Stone  «.  Massey, 
2Yeates863.> 

(b)  In  Strickland  n,  Poole,  post^  p.  14^  hearsay  was  allowed  to  be  given  in  evidence 
to  prove  pedigree  ;  and  the  precedent  has  been  followed  in  many  cases. 

1  McClure's  Appeal,  72  Penn.  St  414 ;  Mc-     W.  N.  C.  606 ;  Linnard*B  Estate,  Id.  686.  And 
0aU*8  Appeal,  S6  Id.  254 ;    Fechin'a  Estate,  8    Chess's  Appeal,  87  Penn.  Si.  862. 
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The  Votes  of  Assembly  were  admitted  to  prove  the  time  of  the  notifica- 
tion of  the  repeal  of  an  act  of  assembly  by  the  King  and  Council.  But  not 
answering  the  purpose  fully,  the  Minutes  of  Council  were  sent  for,  and 
given  in  evidence  without  opposition. 

N.  B. — ^The  defendant  supported  his  title  under  a  decree  of  the  court 
of  chancery,  established  by  act  of  assembly  ;*  the  decree  was  made  two 
months  after  the  act  was  repealed  by  the  King  and  Council,  but  six  weeks 
before  we  had  notice  of  it. 

Thb  Coubt  gave  it  in  charge  to  the  jury,  that  the  act  was  not  repealed, 
till  notification  here  ;'  and  the  jury  were  of  the  same  opinion,  by  finding  a 
Terdict  for  the  defendant,  (a) 


The  Knro  v.  Phillip  Henbt  Bapp. 

Continuance. 

Indictment  for  misdemeanor,  in  marrying  a  man  to  a  woman  who  had  an- 
other husband  living.  Moved,  on  the  part  of  the  defendant,  to  put  off  the 
trial,  on  affidavit  of  material  witnesses  wanting,  and  that  he  had  taken  the 
proper  steps  to  get  them.  Opposed  by  the  attorney-general,  as  being  a 
criminal  case,  and  not  within  the  rules  of  civil  cases.  But  granted  By  the 
Coubt,  the  defendant  being  a  clergyman,  and  his  living  depending  on  hip 
acquittal :  but  declared  not  to  be  a  precedent,  (d) 


The  Ejng  v.  Haas  and  others. 

Practice  on  indictment. 

Moved  on  the  part  of  the  defendant,  to  oblige  the  attorney-general  to  bring 
on  the  trial,  or  discharge  the  defendant.     The  Coubt  said,  they  would  not 

(a)  In  Moiigan  «.  Stell  (5  Binn.  818),  Judge  Yeatbs  has  given  a  fuller  account  of 
this  case,  which  is  subjoined.  *^  A  case  occurred  in  this  court,  a  few  years  after  I  had 
commenced  the  study  of  the  law,  involving  principles  similar  to  those  which  form  the  sub- 
ject of  our  present  inquiry,  and  made  a  strong  impression  on  my  mind.  It  is  briefly 
reiM>rted  in  1  Dall.  0,  and  was  in  substance  thus :  Benjamin  Albertson,  claiming  certain 
lands,  by  descent,  in  Bucks  county,  brought  an  ejectment  against  Septimus  Robeson  for 
their  recovery.  The  title  of  the  lands  was  clearly  shown  to  have  been,  at  one  time,  in 
the  ancestor  of  the  lessor  of  the  plaintiff;  but  at  a  subsequent  period^  the  lands  were 
decreed  to  the  defendant  by  this  court,  in  pursuance  of  certain  chancery  powers  dele- 
gated to  them  by  an  old  act  of  assembly.  The  royal  assent  was  refused  to  this  law, 
in  England,  and  it  so  happened,  that  the  repeal  preceded  the  decree  of  the  court  above 
two  months,  but  the  repeal  was  not  known  here,  when  the  decree  was  made.  The  court 
determined,  upon  full  argument,  that  the  unknown  repeal  could  not  affect  the  right  of 
the  defendant,  under  the  decree,  and  the  jury  found  accordingly.*  I  well  recollect  that 
the  decision  gave  general  satisfaction  to  the  profession.*'  See  also  4  Yeates  892.  1  W. 
C.  C.  84. 

(b)  In  Rox  V.  D'Eon,  8  Burr.  1513,  the  court  said,  that  in  all  cases,  whether  criminal 
or  civil,  a  trial  shall  not  be  hurried  on,  so  as  to  do  injustice  to  the  defendant 

>  Act  20  Hay  1715  (1  Geo.  L  ch.  18),  which    P.  L.  126 ;  Old  Province  Laws,  869. 
wii  repealed  by  the  King  and  Council,  in  1719.        '  People  v.  Trinity  Church,  22  K.  T.  44. 
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force  the  Crown  to  bring  on  the  *trial,  nor  discharge  the  defendant  from 
bail,  without  some  appearance  of  oppression,  (a) 


The  Lessee  of  Riohasdsok  v.  Campbell. 

JSvidence. 

Evidence  of  parol  declarations  of  one  of  the  Proprietaries,  respecting  a  sale  of  land,  rejected. 

Plaintiff  supported  his  title  by  a  patent  dated  in  1 762.  The  defendant 
produced  receipts  from  the  Proprietary's  officers,  with  a  warrant  from  Mr. 
Peters,  secretary  of  the  land-office,  several  years  prior  to  plaintiff's  patent, 
and  proved  upwards  of  twenty  years'  possession;  but  the  plaintiff  contending, 
that  the  receipts  were  only  for  money  paid  on  account  of  an  adjacent  tract, 
and  that  there  was  some  imposition  on  the  land-officer  when  the  warrant  was 
granted,  the  defendant  produced  a  witness  to  prove  a  parol  declaration  of 
Mr.  Thomas  Penn  (when  he  was  in  the  country),  that  the  land  in  dispute 
was  sold  to  defendant.  This  piece  of  evidence  was  opposed  by  the  plaintiff, 
and  refused  by  the  Court. 

N.  B. — ^The  plaintiff  could  prove  no  imposition  on  the  officer,  and  the 
court  gave  a  charge  in  favor  of  the  defendant,  and  the  plaintiff  would  not 
take  the  verdict,  but  became  nonsuit,  {b) 


Stoey  and  Wharton  v.  Amos  Strbttkl, 
Evidence, — Insurance. 

Protest  of  a  master  of  a  vessel  admitted  in  evidence. 

A  letter  of  instructions  from  the  plaintiffs  to  the  master  of  their  vessel,  admitted. 

Insurance :  total  or  partial  loss. 

SuR  Policy  of  Insurance.  The  master's  protest  in  Jamaica  under  the  seal 
of  a  notary-public  there,  given  in  evidence  to  prove  the  capture,  and  not 
opposed,  (c) 

Instructions  from  the  plaintiffs  (owners  of  the  vessel  insured),  to  the  master, 
at  the  time  of  his  sailing,  sworn  by  the  master  to  be  the  only  instructions  he 
had,  were  given  iu  evidence  by  the  plaintiffs,  to  prove  they  had  given  the  mas- 
ter no  orders  to  buy  the  vessel  on  their  account,  in  case  of  a  capture  and  recap- 
ture, slightly  opposed  by  defendant's  counsel,  and  given  up  without  debate,  (c?) 
The  defendant  in  this  case  underwrote  an  open  policy  on  the  vessel  from 
Philadelphia  to  Jamaica,  she  was  taken  by  the  enemy  and  retaken,  and 
carried  into  Jamaica,  where  by  agreement  between  the  master  and  recaptors, 
without  going  into  the  court  of   admiralty,  she  was  sold  at  public  sale 

(a)  But  see  the  Habeas  Corpus  act  of  18th  February  1785.  (2  Sm.  Laws,  277.) 
And  see  the  case  of  Commonwealth  «.  Prophet,  1  Bro.  135. 

(ft)  See  Strickler  v,  Todd,  10  S.  &  R.  63 ;  Patton  «.  Goldsborough,  9  Id.  47;  McWil- 
liams  V.  Martin,  12  Id  69. 

(f)  See  the  note  to  NLxon  v.  Long,  anU^  p.  6. 

{d)  See  McClenachan  v,  McCarty,  2  Dall.  51,  where  a  letter  of  instructiooa  from  tht 
owners  of  a  vessel  (plidntiffs  in  the  action)  to  the  master,  was  admitted. 
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for  about  one-fourth  of  the  sum  insured,  and  bought  by  the  master  for  the 
former  owners,  who  afterwards  acquiesced  in  the  purchase,  and  now  sued 
for  the  whole  sum  insured,  as  a  total  loss.  The  sale  was  proved  to  be  fair, 
and  the  plaintiffs  counsel  insisted  that,  from  the  moment  of  the  capture, 
there  was  a  total  loss,  and  cited  divers  cases  to  show,  that  if  there  be  a 
capture,  though  it  be  not  such  a  one  as,  by  the  law  of  nations,  would  change 
the  property,  yet  it  would  be  sufficient  to  charge  underwriters  with  a  total 
loss,  and  the  assured  may  abandon.  Beawes'  Lex  Mer.  268  ;  Cunningham 
225,  259,  300,  340. 

*0n  the  part  of  the  defendarU^  it  was  insisted,  that  he  ought  to  pay  |-^. . 
no  more  on  this  policy  than  the  actual  loss  sustained  by  the  payment  of  '- 
salvage  and  other  charges.  That  the  master  having  set  up  the  vessel  to 
sale,  without  any  orders  of  the  court  of  admiralty,  and  purchased  her  him- 
self in  behalf  of  the  owners,  for  about  one-fourth  of  the  sum  insured,  and 
this  being  acquiesced  in  by  the  plaintiffs,  there  was  no  abandonment,  and 
therefore  but  an  average  loss. 

The  Couet  gave  a  charge  in  favor  of  defendant;  and  the  jury  accordingly 
gave  the  plaintilf s  a  verdict  for  so  much  only  as  they  judged  a  compensation 
for  salvage,  charges  and  loss  of  time,  on  account  of  the  capture,  (a) 


SEPTEMBER  TERM,  1764. 

William  Allsn,  Chief  Justice,  William  Colsman  and  Albzandbb 

Stedman,  Justices. 


Kmo's  Road. 
Road  law. 

The  review  of  a  road  is  a  matter  of  right. 

On  confirmation  of  a  road  by  the  justices  of  Chester  county,  the  record 
was  brought  up  by  certiorari  ;  and  it  was  moved  to  reverse  the  judgment  of 
confirmation,  because  the  justices  below  had  refused  to  grant  a  review, 
though  petitioned  thereto,  by  a  person  who  complained  he  was  aggrieved  by 
the  road  running  through  his  improved  ground.  On  argument,  the 
Court  reversed  the  judgment  for  that  reason,  alleging  that  a  review,  though 
not  taken  notice  of  in  the  act  of  assembly,  had  always  been  granted,  and 
was  now  become  a  matter  of  right,  {b) 

(a)  See  Bohlen  v.  Del  Ins.  Co.,  4  Binn.  444 ;  Dutilh  v.  Gatliff,  4  DalL  446 ;  Curder 
«.  Phila.  Ins.  Co.,  5  S.  ft  R.  113;  Brown  v.  Phoenix  Ins.  Co.,  4  Binn.  445;  Seton  «. 
DeL  Ins.  Co.,  2  W.  G.  C.  175,  &c. 

(b)  In  the  cases  of  the  Strasburg  road  (2  Yeates  58),  and  the  Berlin  road  (8  Id. 
263),  it  was  also  held,  that  a  review  is  a  matter  of  right  for  parties  interested ;  and  now, 
by  the  act  of  1802,  §  22  (3  Sm.  L.  521),  the  quarter  sessions  are  authorized  and  re- 
quhred  to  grant  a  review  in  all  cases.  A  second  review  may  be  granted  by  the  sessions 
(2  Binn.  260),  but  it  is  discretionary  with  them  (2  Yeates  63).  And  see  1  Bra  21C  •  8  a 
ft  R.  286. 
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HuoH  Dayey  et  ux.  v,  Peteb  Titbner. 
Deed  of  married  womcm. 

A  deed  of  the  land  a /mm  eomert^  executed  by  herself  and  her  husband,  and  acknowledged  by  her 
before  a  judge  of  the  court  of  common  pleas  of  tlie  county,  to  haTO  been  freely  and  voluntarily 
executed  by  her,  by  which  the  land  was  conveyed  to  trustees  for  the  joint  lives  of  herself  and 
husband,  &c.,  was  held  to  be  good,  under  the  practice  of  the  province. 

This  cause  came  before  the  Court  for  a  determination  on  a  special  ver- 
dict, which  foundy  that  the  defendant's  late  wife,  Sarah,  before  her  marri- 
age, was  seised  of  the  lands  in  question  in  fee  ;  that  after  her  marriage  with 
the  defendant,  she  and  her  husband  joined  in  a  conveyance  to  two  trustees 
and  their  heirs,  ^'  haJbendum  to  them  and  the  survivor  of  them,  and  his  heirs 
for  ever,  in  trust  nevertheless  to  and  for  the  proper  use  and  behoof  of  the 
said  P.  Turner  and  S.,  his  wife,  for  and  during  their  joint  lives;  and  from 
and  after  the  decease  of  either  of  them,  then  to  and  for  the  sole  and  proper 
use  and  behoof  of  the  survivor  of  them,  and  his  or  her  heirs  for  ever."  That  the 

*12l  ^^^  ^'  '^"^^^  *^^  *^->  ^^  wife,  appeared  before  W.  P.,  Esquire,  then 
■*  one  of  the  justices  of  the  court  of  common  pleas,  for  the  county  of  Phil- 
adelphia, and  acknowledged  the  said  indenture  to  be  their  deed,  and  that  the 
said  Sarah  was,  then  and  there,  secretly  and  apart  from  her  said  husband, 
examined  by  the  said  W.  P.,  and  on  such  private  examination  did  declare, 
that  she  did  sign,  seal  and  execute  the  said  indenture,  with  her  fuU,  free 
and  voluntary  consent,  which  acknowledgment  and  examination  was  then 
indorsed  by  the  said  W.  P.,  under  his  hand  and  seal,  upon  the  indenture. 
The  special  verdict  goes  on  and  finds,  that  for  fifty  years  and  upwards,  it 
had  been  the  constant  practice  and  usage  of  the  province  of  Pennsylvania, 
in  cases  where  baron  zx^^feme  have  been  desirous  to  settle,  sell  and  dispose 
of  the  estate  of  the/6m«,  for  the  haron  zxAfeme  to  join  in  a  deed  or  deeds, 
and  for  the /ewe  to  go  before  some  justice  of  the  peace,  in  the  county  where 
the  lands  lie,  out  of  court,  and  for  the  said  justice  to  examine  such/*eme  in 
private  and  apart  from  her  husband,  respecting  her  signing  and  executing 
such  deed,  and  to  interrogate  her,  whether  she  became  a  party  to  and  exe- 
cuted such  deed,  with  her  full  and  free  consent,  and  on  her  declaration  that 
she  freely  consented,  for  the  justice  to  certify  the  same  under  his  hand  and 
seaL  And  that  a  great  number  of  titles  to  valuable  estates  in  this  province, 
were  held  under,  and  did  depend  upon,  deeds  executed  by  haron  OLnd/emej 
in  manner  aforesaid.  And  that  the  titles  to  such  estates  had  never  before 
been  called  in  question,  but  that  such  deeds  oi  femes  covert  and  their  hus- 
bands had  always  been  allowed  to  be  given  in  evidence  in  courts  of  justice  ; 
that  scriveners  had  generally  conducted  themselves  by  this  usage,  in  trans- 
ferring estates,  and  that  only  two  fines  had  ever  been  levied  in  this  province 
for  conveying  the  estates  of  ferrvee  covert.  The  jury  further  found,  that  the 
said  Sarah  died,  without  having  any  issue  bom  alive,  and  the  plaintiff's  wife 
was  one  of  her  heirs-at-law. 

The  principal  question  was,  whether  this  mode  of  conveyance  of  the 
estates  oi  femes  covert  could  be  supported  by  the  usage,  as  found  by  the  jury. 

On  the  part  of  ihQ  plaintiff y  it  was  urged,  that  by  law  a  feme  covert  can- 
not convey  her  estate  but  by  fine,  in  which  she  must  be  examined  by  writ ; 
that  the  usage  in  this  case  was  not  sufficient  to  alter  the  law,  not  being  from 

14 


1764]  OF  PENNSYLVANIA.  18 

Davej  ▼.  Tmner. 

time  immemorial,  and  was  mireasonable,  because  it  had  no  la^irfol  com- 
menoementy  a/«m«  being  supposed  by  the  law  to  be  under  the  coercion  of 
her  husband  :  and  for  this  purpose  Godb.  143,  was  cited.  That  supposing 
the  custom  good,  the  deed  in  the  present  case  was  variant  from  the  custom 
as  found  in  the  special  verdict ;  for  that  the  usage  ratified  this  kind  of 
conveyance  only  in  such  cases,  where  the  femji  was  willing  and  desirous  to 
convey,  and  where  she  declared  she  became  a  party  to  the  deed  freely  :  and 
that  it  is  not  found  the/em^  in  this  case  was  willing  and  desirous,  and  had 
declared  she  became  a  party  thereto ;  for  though  it  is  set  forth,  that  she 
declared  she  executed  the  deed  freely,  yet  it  does  not  appear  the  deed  was 
read,  or  the  contents  made  known  unto  her,  *  without  wluch  she  could  r^^^ 
not  be  said  to  become  a  party.  Another  variance  insisted  on  was,  '- 
that  the  examination  required  by  the  custom  must  be  by  a  justice  of  the 
peace,  and  in  this  case  W.  P.  is  not  said  to  be  a  justice  of  the  peace,  but  a 
justice  of  the  court  of  common  pleas.  It  was  further  urged,  that  the  deed 
in  this  case  was  void,  for  two  I'easons :  1st.  Because,  though  the  conveyance 
is  to  trustees,  yet  the  use  is  to  the  haron  and  his  heirs,  which,  by  the  statute 
of  uses,  vests  the  legal  estate  immediately  in  the  haron^  and  so  is  no  other 
than  a  conveyance  from  the  f&me  to  the  harony  which  is  void.  The  second 
reason  was,  that  the  deed  wanted  a  consideration,  there  being  none  men- 
tioned but  marriage  and  five  shillings.  That  the  marriage  was  past,  and  a 
past  consideration  is  no  consideration,  and  the  five  shillings  said  to  be  paid 
to  they^me  was  in  fact  the  property  of  the  husband,  so  no  consideration  to  her. 

On  the  part  of  the  defendarU^  it  was  answered,  that,  though  by  the  law  of 
England,  i^feme  covert  cannot  convey  her  estate,  without  an  examination  by 
writ,  yet  in  this  country  a  different  manner  of  examination  has  obtained 
from  the  first  settlement  of  the  province,  in  substance,  the  same  as  an  e\' 
amination  on  a  fine,  which  probably,  in  early  days,  could  not  be  levied  here 
for  want  of  skill  in  the  professors  of  the  law  ;  and  that  now  the  greater  part 
of  the  titles  in  the  province  depend,  in  some  link  of  the  chain,  upon  thifi 
kind  of  deeds,  it  would  be  highly  inconvenient,  and  would  introduce  the  ut- 
most confusion,  to  overset  them.  That  conmion  recoveries  have  their  valid- 
ity from  usage,  and  that  if  this  be  an  error,  it  is  within  the  maxim,  comr 
munis  error /acit  jus.  As  to  the  reasonableness  of  the  usage,  Brooke,  tit. /aitSy 
§  14,  15,  was  cited,  to  show  that  an  examination  of  a  /erne  covert  before  the 
Lord  Mayor  in  London  was  good,  without  a  fine.  And  to  show  the  force 
and  extension  of  the  maxim,  communis  error /acitjus,  many  authorities  were 
cited.  Carth.  283  ;  4  Sid.  190  ;  2  Mod.  238  ;  Jenk.  162,  250  ;  Anderson  49  ; 
2  Abr.  Eq.  Ca.  200  ;  Hob.  83  ;  Salk.  33  ;  Co.  Litt.  112  ;  Shepherd's  Touch- 
stone 510  ;  Comb.  320,  342  ;  Stiles  320.  As  to  the  variance  between  this 
case  and  the  usage,  it  was  said,  the/em^  had  declared  she  executed  the  deed 
with  her  free  consent,  and  that  it  must  be  taken,  the  magistrate  did  his  duty 
in  making  her  acquainted  with  the  contents.  As  to  the  other  variance,  it  is 
notorious,  that  a  justice  of  the  common  pleas  is  a  justice  of  the  peace,  in 
this  province,  being  appointed  to  both  offices  in  one  commission,  and  the 
court  will  ex  officio  take  notice  of  so  general  a  practice.  As  to  the  objections 
against  the  validity  of  the  deed,  it  was  answered,  that  though  a  deed 
would  be  void  immediately  from  baron  to  femSj  yet  it  would  be  good,  when 
made  to  trustees  to  the  nae  of  the/erne  :  Co.  Litt.  112.    And  the  considera- 
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tion  of  five  shillings,  thongh  not  a  valuable  one,  is  a  good  consideration  in  the 
eye  of  the  law. 

By  thjs  CouBTy  after  advisement. — ^These  deeds,  and  this  mode  of  examina- 
tion oi  femes  covert  on  conveying  their  estates,  having  generally  prevailed 
in  this  province,  from  its  settlement,  and  undergone,  from  time  to  time,  the 
*i  A^  ^^^^^®  *^^  *^®  courts  of  justice,  it  would  be  very  mischievous  now  to 
J  overturn  thcmu  The  maxim  communis  error  facit  jvs  cannot  operate 
more  properly  than  in  this  case,  and  the  court  unanimously  adjudge  the  law 
to  be  with  the  defendant,  (a) 

SEPTEMBER  TERM,  1766. 

Present,  William  Allbn,  Chief  Justice,  William  Coleman  and 

Alexandsb  Stedman,  Justices. 


The  Lessee  of  Strickland  v.  Rebeoca  Poole. 

Hearsay, 

To  prove  pedigree,  evidence  permitted  to  be  given  of  hearsay^  a  great 
while  ago,  before  any  dispute  stirred.  (6) 

SEPTEMBER  TERM,  1766. 

Present,  William  Allen,  Chief  Justice,  William  Coleman  and 

Alexander  Stedman,  Justices. 


The  Lessee  of  Thomas  v.  Horlookeb. 
Ancient  deeds. 

'PhAiNTiFF  produced  a  deed,  bearing  date  sixty-three  years  ago,  appearing 
on  inspection  to  be  ancient ;  one  of  the  witnesses  proved  to  be  dead,  the 

(a)  In  the  case  of  Lloyd  v.  Taylor,  post^  p.  17,  a  deed  by  the  wife  of  her  lands,  with- 
out any  separate  examination,  was  sustained,  on  the  same  ground  of  communis  error; 
and  these  cases  have  been  recognised,  and  the  principle  upon  which  they  were  decided, 
adopted  by  Judge  Washington  in  Milligan  v.  Dickson,  1  Peters^  C.  C.  488.  **  This 
usage,"  said  that  learned  judge,  referring  to  the  practice  of  acknowledging  letters  of  at- 
torney, *^  forms  one  of  the  great  and  essential  land-marks  of  real  property  in  this  state ; 
and  if  the  titles  depending  upon  it  are  to  be  uprooted  at  this  day,  I  will  not  be  the 
judge  to  commence  the  work  of  devastation.  Never  was  there  a  case  where  the  prin- 
ciple communis  error  facit  jus  was  more  strictly  and  necessarily  applicable."  In  1770, 
the  legislature  passed  an  act  confirming  titles  derived  from  femes  covert^  where  there 
had  been  no  separate  examination,  and  established  a  mode  by  which  the  husband  and 
wife  might  thereafter  convey  the  estate  of  the  wife  (1  Sm.  L.  807).  The  decisions  un- 
der this  act  have  settled  the  principle,  that  the  wife's  acknowledgment  must  appear,  on 
the  face  of  the  certificate^  to  have  been  made  substantially  as  the  act  requires ;  and  pa- 
rol evidence  is  not  admissible  to  supply  defects  in  the  certificate.  And  it  must  appear, 
that  the  acknowledgment  was  made  before  the  proper  officer,  in  his  proper  county. 
(See  6  Binn.  296 ;  7  3.  &  R.  48.)  The  act  of  8d  April  1826  (P.  L.  187),  provides  that 
no  bond  fide  conveyance,  previously  made,  shall  be  held  invalid,  by  reason  of  any  infor- 
mality or  omission  in  setting  forth  the  particulars  of  the  acknowledgment ;  but  the  case 
of  an  acknowdgment  before  an  incompetent  officer  seems  not  to  have  been  provided  for. 
See  also  1  Binn.  470;  4S.  ft  K  278;  5  Id.  289;  6  Id.  49,  148;  9  Id.  278;  14  Id.  84; 
15  Id.  71. 

(^)  See  A  bertson  v.  Bobeson,  ante^  p.  9. 
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Other  not  known.  Possession  had  not  attended  the  deed,  and  no  other  ac- 
count was  giyen  of  it,  or  the  witnesses,  than  by  the  evidence  of  a  person  who 
swore  he  had  well  known  one  of  the  witnesses,  and  had  seen  many  deeds  and 
papers  signed  by  him,  and  from  thence  believed  his  name  to  this  deed,  to  be 
of  his  handwriting,  but  had  never  seen  him  write.  Thb  Court,  on  debate, 
thought  this  a  sufficient  proof  of  the  deed,  consideiing  its  antiquiti/,  and  it 
was  read  in  evidence. 


♦SEPTEMBER  TERM,  1161.  [*15 

P^resent — ^Williah  Allen,  Chief  Justice,  WnjJAK  Coleican,  Johk 

Lawbsnce  and  Thoicas  Wnxmo,  Justices. 


BoBHM  and  Shttz  v.  Andrew  Englb. 
Limiia^ums. 

The  Statute  of  82  Em.  FiZ7.,  c  2,  extended  to  PemujlTaxua. 

AcnoN  on  the  case  for  802/.  The  plaintiffs  under  a  power  in  the  will  of 
Henry  Bolster,  deceased,  had  sold  at  public  vendue,  to  the  defendant,  a  house 
and  lot  in  the  city  of  Philadelphia  for  802/.,  and  shortly  after  tendered  him  a 
deed  for  it,  which  the  defendant  refused  to  accept,  being  advised  by  counsel 
that  Bolster  had  no  good  title  to  the  lot.  Upon  which,  the  plaintiffs  brought 
a  special  action  on  the  case  for  the  consideration-money. 

On  the  trial,  in  support  of  Bolster's  title,  the  plaintiffs  produced  a  patent 
to  Jane  Batchelor,  dated  1694,  and  a  deed  from  one  Richard  Tucker  (who 
had  married  Jane  Batchelor)  to  John  Chambers,  dated  1685,  and  deduced  a 
regular  title  from  Chambers  down  to  Bolster.  The  plaintiffs  acknowledged 
the  defect  in  the  title,  in  Tucker's  conveying  his  wife's  estate,  without  her 
joining  in  the  deed,  but  insisted  on  sixty  years'  possessiany  as  giving  a  good 
title  under  the  statute  of  32  Sen.  VIIL^  o.  2. 

The  counsel  for  the  defendamJt  denied  the  extension  of  that  statute,  and 
urged,  that  if  the  32  Hen.  VIII.  extended,  the  statute  of  21  e/oc.  Z,  c.  16, 
likewise  extended,  being  both  made  before  the  settlement  of  the  province, 
but  it  appears  to  have  been  the  opinion  of  the  legislature  of  this  province, 
that  these  statutes  of  limitations  did  not  extend,  by  their  having  made  an 
act  to  limit  personal  actions  in  the  very  words  of  the  statute  of  James,  (a) 
It  was  likewise  contended,  on  the  part  of  the  defendant,  that  though  the 
statute  of  32  Hen.  VIII.  should  be  extended,  yet  this  case  was  not  within  it ; 
because,  1st,  The  act  was  made  on  a  presumption  that  there  might  have  been 
regular  conveyances  and  lost,  but  here  it  appears  there  was  no  conveyance 
at  all  from  the  wife,  by  Tucker's  granting  for  himself  and  his  loi/e.  2d. 
There  is  no  proof  of  sixty  years'  possession,  the  witnesses  for  the  plaintiffs 
speaking  only  to  44  years  back.  dd.  The  act  of  32  Hen.  VIII.  does  not 
operate,  unless  sixty  years  elapsed  since  right  of  entry  accruedy  and  here 
Tucker's  wife  had  no  right  of  entry  until  the  death  of  her  husband,  which  was 
in  1708,  and  not  sixty  years  ago.    There  was  another  point  made  for  the  de- 

(a)  12  AfUk  c.  3;  1  Sm.  li.  76;  and  1  Geo.  /.  a  8,  §  6;  1  Sm.  L.  91. 
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fendant,  that  in  one  of  the  mesne  conveyances,  about  sixteen  years  ago,  the 
wives  of  the  grantors  had  not  joined  in  the  deed,  and  were  now  living  and 
consequently,  might  be  entitled  to  dower. 

*ld1  *For  the  plaintiffsy  it  was  answered,  that  in  2  P.  Wms.  75,  and  many 

^  other  cases,  it  was  settled,  that  all  acts  of  parliament  made  before  the  set- 
tlement of  the  colony,  extend,  unless  local  in  their  nature  ;  that  under  this  rule, 
the  statute  of  wills,  statute  of  uses,  and  many  other  statutes,  were  always  held 
to  extend  ;  and  that  the  reason  of  this  act  extended  as  well  as  any  other. 
That  as  to  this  case  not  being  within  the  act,  the  presumption  spoken  of  was 
not  justified  by  the  act  itself,  which  extended  to  every  case.  2d.  Though 
the  witnesses  swear  only  to  forty-four  years*  possession,  yet  after  such  a 
length  of  time,  it  should  be  presumed  the  possession  had  been  from  the  date 
of  the  deed  to  Chambers,  which  was  in  1685.  dd.  The  jig)aXAoi  femes  covert 
are  not  saved  in  this  act  (except  sueh/eme^  covert  as  were  in  being  at  the 
time  of  making  the  act),  and  possession  was  out  of  Tucker's  wife  from  the 
time  of  her  husband's  deed  to  Chambers.  As  to  the  last  point,  it  was  saidj 
that  it  was  picked  up  at  the  bar,  and  not  objected  to  at  the  time  of  tender^ 
ing  the  deed :  that  it  did  not  strictly  go  to  the  title,  but  was  only  a  claim 
of  two  old  women  for  their  lives,  which  the  jury  might  take  notice  of,  if 
they  pleased,  by  lessening  the  damages. 

Thb  Coubt  were  unanimous  and  clear  in  their  opinion,  that  the  act  of  32 
Hen.  VIIL  did  extend  to  this  province,  and  gave  it  in  charge  to  the  jury 
accordingly. 

The  verdict  of  the  jury  was  conformable  to  this  opinion,  by  their  finding 
for  the  plaintiffs,  having  made  an  allowance  for  the  Uves  of  the  two  women 
in  the  damages,  (a) 


APRIL  TERM,  1768. 

William  Allen,  Chief  Justice,  John  Lawsenob  and  Thomas 

Willing,  Justices. 


RidHB  and  Riohabds  v.  Bboadfield. 

Evidence. 

An  account  of  sales  of  an  adventure  shipped  to  New  Tork,  said  to  be 
signed  by  the  factor,  offered  in  evidence,  to  prove  a  loss  on  the  goods.  Ob- 
jected, that  the  factor  himself  ought  to  have  been  brought  to  give  evidence, 
vivd  vocey  or,  at  least,  the  account  should  have  been  proved  by  him,  and  cer- 
tified under  the  city  seal  of  New  York,  agreeable  to  the  directions  of  the  act 
of  parliament  with  regard  to  the  proving  colony  debts  in  England.  Answered, 
That  this  being  a  mercantile  transaction,  such  evidence  as  merchants  usually 
admit  as  proofs  of  a  foreign  transaction,  should  be  received  here. 

(a)  The  same  point  was  ruled  in  Morris  «.  Vanderen,  po9t^  p.  07.  The  act  of  178ft 
(8  sin.  h.  299),  passed  since  these  decisions,  has  superseded  the  Britiflh  statute. 
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*Bt  thb  Coubt. — ^The  strict  rules  of  law  with  regard  to  evidence  ought 
not  to  be  extended  to  mercantile  transactions,  (a)  In  this  case,  on  proring 
the  handwriting  of  the  factor,  let  the  account  of  sales  be  given  in  evidence  ; 
which  was  accordingly  done. 


John  Swift  v.  Hawkins  and  others. 
EjwitcMe  defence. 

In  PennBylTania,  on  the  plea  of  payment,  to  debt  on  bond,  the  defendant  may  give  in  eridenoe 
want  of  consideration. 

Debt  sur  Obligation.  On  the  plea  of  payment,  defendants  offered  to 
give  no  consideration  in  evidence.  Objected,  that  the  consideration  of  a 
bond  is  not  inquirable  into,  the  passing  the  bond  being  a  gift  in  law  of  the 
money.  To  this  it  was  answered,  and  so  ruled  by  the  Coubt,  that  there 
being  no  court  of  chancery  in  this  province,  there  is  a  necessity  in  order  to 
prevent  a  failnre  of  justice,  to  let  the  defendants  in,  under  the  plea  of  pay- 
ment, to  prove  mistake  or  want  of  consideration.  And  this,  the  Chief  Jus- 
tice said,  he  had  known  to  be  the  constant  practice  of  the  courts  of  justice  in 
this  province,  for  thirty-nine  years  past.  (6) 

For  the  plaintiff,  the  following  cases  were  cited :  Plowd.  809  b\  Oilb. 
Rep.  154;  Hard.  200;  8  P.  Wms.  222. 


The  Lessee  of  Thomas  Llotd  v.  Abbabam  Taylob. 

Deed  of  feme  covert 

A  deed  by  tkfenm  eoverty  withont  acknowledgment,  supported,  on  the  oeage  of  the  provinoe. 

Ejectment  for  ground  in  the  city  of  Philadelphia.  Mercy  Masters,  being 
seised  in  fee,  married  Peter  Lloyd.  Peter  Lloyd  and  Mercy,  his  wife,  convey 
to  Ralph  Asheton,  in  1727.  Ralph  Asheton  reconveys  to  Peter  Lloyd,  the 
land  in  question.  Afterwards,  in  1738,  on  a  judgment  against  Peter  Lloyd, 
the  land  in  question  was  taken  in  execution  and  sold  by  the  sheriff  to  the  de- 
fendant for  1300/.  Plaintiff  claims  as  heir-at-law  to  Mercy  Lloyd,  insisting, 
that  his  mother  being  &feme  eoverty  could  not  legally  convey  her  estate,  with- 

(a)  s.  p.  Arnold  v.  Anderson,  1  Yeates  94. 

(b)  The  same  point  was  ruled  in  Swift  v.  Jones  et  aZL,  at  the  same  term  (April  1768); 
a  report  of  which  is  contained  in  Mr.  Rawle's  MS.  collection.  The  question  was  fully 
argued  by  Messrs.  Chew  and  Tilghmany  for  the  plaintiff,  and  Messrs.  Hoss,  Galloway 
and  WalUy  for  the  defendants,  and  the  court  having  admitted  evidence  to  invalidate  the 
consideration,  a  verdict  passed  for  the  defendants.  Since  these  decisions,  the  law  has 
been  considered  settled  in  the  state  courts.  **  This  case  (says  Judge  Duncan,  speaking 
of  Swift  V.  Hawkins,  **  may  be  called  the  Magna  Cha/rta  of  this  branch  of  equity,  and 
has  been  ever  since  followed,  and  rules  of  court  universally  established,  requiring  noti/^ 
of  the  special  matter,  fraud,  or  failure  of  consideration,  intended  to  be  given  in  evidence 
in  avoidance  of  the  bond.'*  Mackey  f>.  Brownfield,  18  S.  ft  K  240.  This  practice  has 
been  adopted  by  the  circuit  court  of  the  United  States  for  the  Pennsylvania  district 
See  Latapie  «.  Pecbolier,  2  W.  0.  C.  180. 
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oat  an  examination  by  ^tiTit.  And  though  in  the  case  of  Davty  y.  Ihimer^ 
tried  in  this  court  September  1764  {arUey  p.  11),  it  was  ruled,  that  an  acknowl- 
edgment of  the  deed,  on  a  private  examination  before  a  justice  of  peace,  was 
sufficient,  under  a  long  usage,  to  sanctify  her  deed,  though  not  strictly  agree- 
able to  law;  yet,  here,  there  was  not  even  that  acknowledgment  or  private 
examination. 

But  it  appearing  m  evidence,  that  it  had  been  the  constant  usage  of  the 
province,  formerly,  for /ernes  covert  to  convey  their  estates  in  this  manner, 
without  an  acknowledgment  or  separate  examination  ;  and  that  there  were 
a  great  number  of  valuable  estates  held  under  such  titles,  which  it  would  be 
dangerous  to  impeach,  at  this  time  of  day,  the  Court  gave  a  charge  to  the 
jury  in  favor  of  the  defendants,  founded  on  the  maxim  communU  trrorfanU 
pi8.    And  the  jury  accordingly  found  for  the  defendaut.(a) 


•18]  •APRIL  TERM,  1778, 

Chbstkb  Nisi  Prius,  August  24,  1778. 


The  Lessee  of  the  Pkopbibtabt  v,  Ralston. 
Ejectment — Evidence. — Practice, 

After  giving  evidence  of  title  in  a  third  person,  tiie  defendant  may  move  for  a  nonsuit. 
The  plaintiff  cannot  demur  to  the  defendant's  evidence,  before  he  lias  gone  through  the  wliole. 
A  letter  from  the  plaintiff's  ancestor  is  not  evidence,  in  his  own  behalf,  to  prove  the  defendants 
grant  to  have  been  conditional. 

Plaintiff  showed  a  title  in  himself  to  the  province  of  Pennsylvania,  and 
then  rested.  Defendant  showed  a  deed  for  one  thousand  acres  of  land  ;  also 
a  warrant  to  himself  and  two  others  to  take  up  three  thousand  acres  of  land, 
which  included  the  lands  in  controversy  ;  also  a  power  of  attorney  to  David 
Lloyd  to  take  care  of  said  land,  and  an  account  of  the  expenses  of  survey. 

Defendant  having  shown  title  in  a  third  person,  as  he  conceived,  moved 
for  a  nonsuit,  and  as  authorities,  cited  Bull.  Nisi  Prius  ;  Instit.  Leg.,  title 
Eject. 

Plaintiffs  counsel  insisted  to  know  whether  the  defendant  had  gone 
through  all  his  evidence,  and  said  that  he  was  not  entitled  to  the  opinion  of 
the  court  until  then,  upon  his  title  in  a  third  person. 

But  the  Coubt  determined  corUrd  ;  and  then  gave  their  opinion  that,  as 
the  defendant's  deed  was  a  conditional  deed  upon  the  face  of  it,  he  was  not 
entitled  to  a  nonsuit. 

The  plaintiff's  counsel  then  contended,  that  they  had  a  right  to  demur  to 

(a)  This  case  appears,  from  a  MS.  report,  to  have  been  argued  at  great  length,  hy 
Messrs.  IHcMTison  and  Waln^  for  the  plaintiff  and  by  Chew  and  Tilghmar^  for  the  de- 
fendants. In  the  course  of  the  trial,  parol  evidence  was  offere<l  to  show  that,  after  the 
execution  of  the  deed,  Mrs.  Lloyd  expressed  her  dissatisfaction  with  it^  and  declared 
that  she  did  not  intend  to  disinherit  her  issue ;  but  after  aigument,  the  evidence  WM 
rejected.    See  the  note  to  Davey  v.  Tur  ler,  wtite^  p.  11. 
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the  defendant's  evidence.  This  was  opposed  by  the  defendant's  counsel,  who 
insisted,  they  had  a  right  to  go  through  their  evidence,  before  the  demurrer 
was  allowed.  Of  which  opinion  the  Coubt  also  was  ;  and  the  defendant 
proceeded  with  his  evidence,  among  which  was  a  letter  from  William  Penn, 
the  lirst,  acknowledging  this  sale  and  grant. 

The  plaintiff  afterwards  offered  a  subsequent  letter  of  William  Penn's, 
declaring  the  grant  to  be  conditional ;  and,  as  this  condition  was  not  per- 
formed, the  grantees  should  not  have  the  land.  This  the  defendant's  coun- 
sel opposed,  on  the  principle  that  no  man  could  create  evidence  for  himself. 

lUghman. — ^Letters  are  like  conversation,  when  the  whole  must  be 
given. 

Dickenaony  on  the  same  side,  offered  these  authorities  :  12  Yin.  101.  An 
old  manuscript,  evidence.     I(L  247.     The  declaration  of  a  woman  *pres- 
ent  at  the  birth  of  a  child,  in  proof  of  pedigree,  3  Mod.  36  ;  to  show  [*19 
that  the  defendant's  rule  of  evidence  is  too  strict. 

Upon  full  argument,  thb  Coubt  overruled  the  evidence,  upon  the  prin- 
ciple contended  for  by  the  defendant's  counsel. 

Some  of  the  defendant's  counsel,  the  next  day,  offered  some  of  Doctor 
Coxe's  letters  to  David  Lloyd,  showing  that  the  condition  had  been  complied 
with. 

But  THB  Coubt  adhered  to  their  opinion,  and  overruled  these  letters  also. 
A  verdict  passed  for  the  plaintiff  {defendant),  by  which  the  sense  of  the 
jury  was,  that  the  non-performance  of  conditions  of  settlement  did  not 
avoid  the  grant. 


APRIL  TERM,  1773. 


The  Lessee  of  Biddlb  v.  SnippBir. 
Evidence. — Limitation. 

A  map  of  the  town  of  GermaniUnm^  made  about  thirty  years  back,  ruled  not  to  be  good  evidenoa 
The  8tat.  21  Jot,  /,  c.  16,  ruled  to  extend  to  Pennsylvania. 

Thb  plaintiff,  among  other  evidence,  offered  a  map,  made  by  one  Zim- 
merman, about  thirty  years  ago.  One  John  Knorr,  Zimmerman's  nephew, 
proved  that  said  map  was  the  work  of  his  uncle,  at  the  request  of  the  people 
of  Germantown  ;  that  his  uncle  dying,  before  he  was  paid  for  it,  it  remained 
in  the  family  ;  that  it  contains  the  lines  of  the  Germantown  lots,  and  the  ad- 
jacent out-lands  ;  that,  upon  any  difficulty,  they  apply  to  him,  and  this  map 
generally  determines  any  dispute  they  may  have  about  their  lines. 

Mr.  Chevo  opposed  this  map,  at  first,  but  afterwards  agreed  that  the 
lands  in  controversy  were  as  laid  down  in  it,  and  admitted  it  with  a  salvo 
of  its  being  no  precedent.  Upon  the  plaintiff's  offering  it  to  the  jury  to 
take  out  with  them,  Mr.  Chew  opposed  it,  and  some  difference  arising,  thb 
CoiTBT  declared  it  was  not  proper  evidence,  that  they  should  not  have  al« 
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lowed  its  being  offered  to  the  jury,  nor  would  they  suffer  them  to  take  it 
out  with  them,  (a) 

*20J        But  THB  CouBT  also  declared,  that  the  statute  of  21  cToo.  L^  c.  16, 
of  twenty  years'  possession,  extended  here;  and  that  it  had  never 
been  doubted.  (6) 


Bucks  Nisi  Prius,  Oct.  15, 1?78, 

Anonymous. 

DescenL 

Land  devised  to  a  child,  who  dies  intestate,  is  to  be  distributed  aocording  to  the  intestate  law. 

John  Fisheb,  having  two  sons  and  a  daughter,  made  his  will,  and  de- 
vised a  plantation  to  his  son  Matthias  in  fee.  Matthias  dies  in  his  minority, 
intestate  and  without  issue. 

Qtiestian  :  Whether  his  heirs  at  common  law  shall  take  ;  or  it  shall  di- 
vide among  his  other  brother  and  sisters,  under  the  supplemental  intestate 
law  of  this  province  ? 

On  a  trial  in  ejectment  for  the  plantation,  it  was  agreed  by  counsel,  that 
the  opinion  of  the  court  should  be  conclusive  to  the  jury. 

Mr.  Justice  Willing  and  Justice  Lawbence  were  of  opinion,  and  so  de- 
livered it  to  the  jury,  that  the  estate  should  be  divided  :  and  the  plaintiff 
suffered  a  nonsuit,  (c) 

SEPTEMBER  TERM,  1774, 
Before  Chew,  Chief  Justice,  Willing  and  Mobton,  Justioea. 


HUBCT  V.  DiPPO. 

Demurrer  to  evidence. 

The  list  of  first  parchasers  nnder  William  Penn,  admitted  in  evidence. 

A  deed  produced  in  evidence  and  demurred  to,  must  be  set  forth  in  haee  verba^  on  the  demurrer. 

Tbespass. — ^The  plaintiff's  counsel  opened,  that  William  Penn,  by  deed 
of  lease  and  release,  granted  to  his  ancestor,  A.  Sonmans,  live  thousand  acres 

(o)  See  Griffith  «.  Tunckhouser,  1  Peters'  0.  0.  418;  Jones  «.  Bache,  3  W.  0.  C. 
199. 

(b)  In  Morris  «.  Vanderen,  poBt^  p.  67,  G.  J.  McEean  said,  that  the  statute  21  Jac,  /., 
c  16,  was  not  in  force  in  Pennsylvania.  Its  principal  provisions  are  contained  in  the 
act  of  27th  March  1713.   1  Sm.  Laws  76. 

{c)  This  case  (under  the  name  of  Heister*s  Lessee  v,  Lambert)  was  cited  by  C.  J. 
HcKean,  in  Kerlin  v.  Bull,  post^  p.  177.  And  although  it  was  objected,  that  the  decis- 
ion was  made  on  a  sudden,  and  without  deliberation,  by  judges  who  did  not  pretend  to 
be  skilled  in  the  law,  yet  the  determination  in  Kerlin  o.  Bull  went  mainly  on  this  prece- 
dent   See  also  Larsh  v.  Larsh,  Addison  810. 
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of  land  in  Pennsylvania ;  that  such  deeds  were  lost  or  otherwise  mislaid ; 
and  to  prove  the  existence  of  such  deeds,  he  showed  a  list  of  names,  com- 
monly called  the  list  of  first  purchasers,  and  containing  a  warrant,  signed 
and  sealed  by  William  Penn  to  *his  surveyor-general,  to  survey  ^^ 
the  several  quantities  of  land  there  mentioned;  which  the  plaintiff  *• 
contended  was  good  evidence  to  prove  his  title.  Defendant  demurred  to 
plaintiff's  evidence. 

A  question  then  arose,  whether  it  should  be  stated  that  the  plaintiff's 
ancestor,  A.  Sonmans,  was  seised  in  fee,  by  virtue  of  a  grant  from  William 
Penn  ;  or  whether  the  list  of  purchasers  should  be  set  forth  verbaiim  f 

After  long  debate,  ths  Chief  Justice  gave  the  opinion  of  the  Court,  as 
follows : 

Chsw,  Chief  Justice. — ^Though  demurrers  are  disused,  yet  the  law  is  not 
uncertain.  It  is  a  settled  rule  that  courts  of  law  determine  law ;  a  jury, 
facts.     Upon  which  maxim  every  security  depends  in  an  English  country. 

When  a  deed  is  produced  in  evidence,  it  must  be  shown  in  hcBO  verba  on 
the  demurrer.  There  is  a  difference  between  Baker^a  Case  as  reported  in 
Croke  and  Coke ;  but  it  is  law,  that  when  facts  are  attempted  to  be  proved 
by  witnesses,  the  fact  must  be  admitted  ;  but  previous  to  the  admission  of  a 
fact,  circumstances  or  evidence  must  be  shown,  tending  to  prove  such  fact. 
There  may  be  a  demurrer  to  evidence,  either  parol  or  written  ;  and  there 
may  be  written  evidence  to  prove  a  fact. 

The  difficulty  in  this  case  is,  whether  this  list  of  purchasers  is  sufficiently 
descriptive  of  the  nature  of  the  estate,  in  the  deed  referred  to.  We  must, 
for  the  security  of  the  province,  take  notice  of  the  circumstances  of  this 
province.  It  is  well  known,  what  kind  of  a  transaction  this  was.  William 
Penn,  soon  after  his  grant  from  the  Crown,  sold  lands  in  small  parcels.  It 
appears,  he  made  deeds  for  sundry  small  parcels  of  land,  and  received  the 
money.  These  grants  were  in  the  province  at  large ;  the  party  must  do 
something  more  to  appropriate  the  land.  By  this  list,  he  expressly  says,  it 
is  an  account  of  the  lands  granted  to  purchasers  ;  is  it  not  then  a  proof  that 
William  Penn  made  a  grant,  among  others,  to  A.  Sonmans,  for  five  thousand 
acres  of  land  in  Pennsylvania? 

It  sufficiently  appears  a  deed  did  exist ;  but  it  may  be  asked,  what  was 
the  nature  of  that  deed — ^what  kind  of  an  estate  passed  by  it  ?  Whether  it 
is  proper  to  go  out  of  the  evidence  may  be  qnestionable.  The  word  jEmrcA(»6, 
however,  implies  a  purchase  in  fee  ;  and  there  is  no  instance  wDfbre  any  other 
estate  was  granted.  Besides,  the  custom  of  the  province,  in  the  like  cases, 
shows  what  was  the  nature  of  the  purchase. 

The  Court  do  not  take  upon  themselves  to  say  what  the  deed  was  ;  and, 
under  all  the  circumstances  of  the  case,  we  think  it  not  proper  to  insert  this 
list  in  the  demurrer.  If  the  defendant's  counsel  will  not  agree  to  state  an 
estate  in  fee  in  the  plaintiff's  ancestor,  it  must  go  to  the  jury  to  draw  their 
Inference  of  the  nature  of  the  estate,  from  the  evidence  laid  before  them,  (a) 

(a)  The  "  list  of  fint  fwrckawrtj^  which  appears  to  have  been  received  in  evidenoa 
in  this  case,  was  also  admitted  m  Morris  «.  Vanderen,  jkw^  p.  64,  after  argumenti  and 
is  said  by  C.  J.  Tilohman,  in  Kingston  o.  Leslie  (10  S.  &  B.  887),  to  have  been  ''often 
once  received  without  opposition." 
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Steineb  v.  Fell  and  othevB. 
Removal  of  cause. 

When  the  defendant  takes  ont  a  habeas  corpus  to  remove  the  caase,  and  the  plaintiff  iabe» 
qnently  procures  the  allowance  of  a  eertiorariy  the  court  will  give  preference  to  the  prior  writ 

Plaintiff  brought  an  action  of  debt  on  an  arbitration  bond,  in  Bucks 
county  common  pleas.  Defendant  pleaded  nnl  award:  plaintiff  replied,  and 
set  forth  an  award.  In  September  term,  1775,  plaintiff  got  a  rule  for  re- 
joinder in  six  weeks,  or  judgment.  Before  the  six  weeks  expired,  defend- 
ant's attorney  gave  him  a  rejoinder,  and  at  the  same  time,  showed  him  a 
habeas  corpus^  by  which  he  intended  to  remove  the  cause  to  the  next  supreme 
oourt.  Plaintiff,  choosing  that  the  proceedings  should  go  up  above,  as  they 
were  below,  took  out  a  certiorari^  and  going  into  court,  the  first  day  of  the 
term,  got  it  allowed.  The  next  day,  the  defendant  presented  the  habeas 
corpusy  to  which  plaintiff's  attorney  objected,  for  that  the  record  was  removed 
by  the  certiorari.  The  court  below  agreed  to  send  up  both  writs,  and  let 
the  supreme  court  receive  the  record  on  which  they  pleased. 

Now,  it  came  on  to  be  argued,  and  the  plaintiff's  counsel  contended,  that 
the  record  should  be  received  only  on  the  certiorari  :  1.  For  that,  when  the 
other  writ  was  presented,  there  was  no  record  before  the  court,  on  which  the 
habeas  corptis  could  operate,  and  that  the  power  of  the  court  below  was 
exhausted.  2.  That  if  that  could  not  be  allowed,  yet  both  writs  might  be 
returned,  reddendo  singula  singiUis/  the  certiorari  might  remove  the  causey 
and  the  habeas  corpus  the  body ;  and  there  was  no  inconsistency  in  so 
doing. 

The  defendant's  counsel  rested  it  on  the  advantage  taken  of  him,  and 
on  the  constant  practice  of  the  court  with  respect  to  the  writs  of  removal 

By  the  Coubt. — Whenever  a  writ  issues  fairly,  if  it  is  first  delivered, 
it  shall  take  preference.  The  proceedings  on  a  habeas  corpus  are  de  novo ; 
on  a  certiorari^  the  court  proceed  on  the  state  returned.  Therefore,  both 
writs  cannot  fesue  in  the  same  cause  ;  for  the  court  cannot  proceed  de  novo^ 
and  on  the  old  record  too  ;  which,  upon  the  idea  of  returning  both  writs, 
must  be  done.  In  this  case,  the  defendant  not  having  affected  delay, 
*9ql     ^^^  proceeded  in  the  *usual  course,  having  taken  out  the  first  writ,  and 

•J  delivered  it  as  soon  as  was  usua^  his  writ  should  take  preference ; 
and  the  Court  accordingly  order  the  return  to  be  made  on  the  habeas  carpus. 
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Whseleb,  AfiBigDee  of  Batnton,  v.  Huohbb,  Executor. 

DefalcaUon. 

Tbo  anigiiee  of  a  bond  takes  it  at  his  own  peril,  and  stands  in  the  place  of  the  obligee,  »»  as  to 
let  in  eveiy  defalcation  which  the  obligor  had  against  the  obligee,  at  the  timeof  the  aasigBmenti 
or  nodoe  of  the  assignment 

John  Hughes,  the  16th  of  February  1V63,  gave  his  bond  to  John  Bayn- 
toUy  conditioned  for  the  payment  of  one  thousand  pounds.  On  the  8d  Sep- 
tember 1 764,  John  Baynton  and  Samuel  Wharton  became  bound,  jointly 
and  severally,  to  John  Hughes,  in  a  bond  conditioned  for  the  payment  of  six 
hundred  and  eight  pounds,  fifteen  shillings.  On  the  8th  of  May  1765,  John 
Baynton  assigned  the  one  thousand  pound  bond  to  the  plaintiff,  Ann  Wheeler, 
for  a  just  debt,  she  being  ignorant  of  any  dealing  between  Hughes  and  Bayn- 
ton. This  action  was  brought  on  the  assigned  bond  ;  the  defendant  pleaded 
payment,  and  offered  in  evidence  the  bond  dated  in  September,  in  bar  of  the 
plaintiff's  recovery.  To  this  the  counsel  for  the  plaintiff  objected,  and  this 
day,  viz.,  2dd  April,  the  cause  came  on  to  be  argued. 

The  counsel  for  the  plaintiff  (Messrs.  Peters  and  Read)  contended,  that  by 
the  act  of  assembly,  (a)  bonds,  bills  and  notes  were  negotiable,  as  promissory 
notes  in  England,  under  the  3  Jb  4  Ann.  c.  9  ;  that  negotiability  imported  a 
currency  from  hand  to  hand  ;  that  this  act  of  assembly  was  formed  on  the 
plan  of  the  statute,  in  many  places  using  the  same  words,  and  being  made 
for  the  same  purpose,  viz.,  to  encourage  trade  and  oommercey  which  could 
only  be  effected  by  such  a  construction,  as  that  an  assigned  bond  should 
have  a  currency  from  hand  to  hand,  and  that  the  possessor  should  recover, 
independent  of  any  contracts  or  dealings  between  the  obligor  and  obligee  ; 
that  the  clause  in  the  act  of  assembly,  '*  should  commence  and  prosecute  his, 
her  or  their  actions  at  law,  for  the  recovery  of  the  money  mentioned  in  such 
bonds  or  notes,  or  so  much  thereof  as  shall  appear  to  be  due  at  the  time  of 
such  assignment,''  meant,  as  shall  appear  on  the  face  of  the  instrument  itself. 
That,  for  this  reason,  the  obligor  should  either  guard,  in  making  the  contract, 
by  leaving  out  the  negotiable  words,  or  should  get  his  payments  indorsed  on 
Che  bonds  ;  that  the  words,  '*  to  recover  as  the  person  or  persons  to  whom  the 
same  was  or  were  made  payable,"  only  referred  to  the  mode  of  recovery, 
where  the  assignee  brought  his  action  in  his  own  name,  as  he  might  under 
this  act.  That  any  other  construction  would  defeat  the  intention  of  the  act, 
which  was  to  encourage  trade  and  commerce ;  but  if  the  assignee  was  to 
take  the  bond  subject  to  the  dealing  between  the  obligor  and  obligee,  there 
was  an  end  of  this  species  of  traffic,  as  no  one  would  ever  take  an  assigned 
bond,  in  the  course  of  trade,  or  in  any  other  case,  but  of  a  doubtful  or  des- 
perate debt. 

To  show  that  a  third  person,  coming  in  bond  fide^  and  for  a  valuable 
consideration,  would  be  in  a  better  situation  than  his  vendor,  the  ^^ 
*  following  cases  were  cited  :  1  Sidcrfin  134;  A.  made  a  f  oeffment  to  B.  ' 
by  covin  ;  B.  makes  a  foeffment  to  D.,  for  a  valuable  consideration  and  bond 
/(de;  the  first  foeffor  enters  and  makes  a  foeffment  for  a  valuable  considera- 
tion :  the  foeffee  of  the  first  foeffee  shall  retain  the  land.  Cro.  Jac.  32  ; 
debt  on  obligation  for  two  hundred  pounds  ;  defendant  pleads  the  statute 

(a)  Act  28th  May  1715.  1  Sm.  L,  90. 
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of  usury,  and  shows  that  he  was  indebted  to  one  Aldei,  in  one  hundred  pounds, 
and  agreed  with  him,  that  he  should  forbear  him  for  a  year,  in  consideration 
of  thirty  pounds,  and  that  he  should  make  a  bond  to  Alder  for  the  payment  of 
thirty  pounds,  and  for  payment  of  one  hundred  pounds  ;  that  then  he  and 
Alder  entered  into  the  bond  for  two  hundred  pounds  :  the  plaintiff  replied, 
that  Alder  was  justly  indebted  to  him  in  one  hundred  pounds,  and  for  pay- 
ment thereof  entered  into  this  bond,  that  he  was  not  knowing  to  any  corrupt 
agreement  between  the  defendant  and  Alder:  the  court  determined  in 
favor  of  the  plaintiff,  upon  his  being  a  fair  and  innocent  creditor.  To  show 
that  promissory  notes  in  England  are  not  subject  to  any  discount  or  set-off, 
between  the  promisor  and  promisee,  the  following  cases  were  quoted.  1  Salk. 
126  ;  Bill  lost ;  finder  transfers  it  to  C.  for  a  valuable  consideration ;  the 
original  owner  cannot  bring  trover  against  C.  1  Burr.  459.  s.  p.  1  L.  Raym. 
738;  2  Burr.  675-6,  1224, 1227  ;  2  Freem.  257.  Bill  payable  to  A.  or  bearer, 
is  like  so  much  money  paid  to  whomsoever  the  note  is  given  ;  that  let  what 
discount  or  conditions  soever  be  between  the  party  who  gives  the  note,  and 
he  to  whom  it  is  given,  yet  it  shall  not  affect  the  bearer.  3  Bac.,  title  Mer- 
chant ;  Comyns  43  ;  Marius  72  ;  3  Burr.  1523,  27,  29. 

It  was  contended  farther  by  the  plaintiff y  that  the  act  of  assembly  had 
changed  the  nature  of  these  contracts  ;  that  they  were  not  to  be  construed 
on  commercial  principles  only;  that  the  doctrine  of  the  defendant  established 
this  principle,  that  it  was  nudum  pactum^  there  was  no  consideration  at  the 
time  of  the  bond  being  given  or  assigned.  To  which  it  was  answered,  that, 
judging  on  conmiercial  principles,  a  want  of  consideration  was  no  objection, 
for  there  is  no  such  thing  as  nudum  pactum,  in  mercantile  transactions.  3 
Burr.  1669.    Plaintiff  also  denied  defendant  to  be  within  the  defalcation  act. 

The  counsel  for  the  defendant  (Messrs.  Clymer  and  Fisher)  contended, 
that  it  was  not  the  intention  of  the  legislature  to  make  bonds  negotiable  here, 
as  promissory  notes  in  England.  They  allowed  the  law  as  laid  down  in  the 
above  cases,  but  denied  the  application;  insisting  that  they  stood  upon  quite 
a  different  footing.  That  nothing  more  was  meant  by  the  act,  than  to  give 
assignees  the  benefit  of  suing  in  their  own  names,  and  preventing  any  release 
or  other  dealings,  affecting  the  assignee,  after  assignment  once  made ;  that 
in  England,  a  bond  passes  into  the  hands  of  an  assignee,  subject  to  all  the 
equity  it  had  in  the  hands  of  the  assignor,  for  which  they  quoted  2  Yem. 
692,  675  ;  10  Mod.  445  ;  1  P.  Wms.  383,  452,  459.  That  the  construction 
contended  for  by  plaintiff,  would  open  a  door  to  numberless  frauds  ;  that  a 
satisfied  bond  might  be  passed  away,  and  the  obligor  compelled  to  pay  it 
*25l     ^^^^ '  ^^^  Qyeji  2k  forged  bond  might  pass  in  the  same  ^manner ; 

^  that  the  preamble  has  little  weight  in  the  construction  of  a  law,  being 
often  made  by  the  clerks  in  parliament ;  that  trade  and  commerce  would  be 
best  promoted  by  their  construction,  as  it  would  only  impose  a  duty  on  a 
person  taking  a  bond,  to  inquire  in  what  state  it  stood. 

That  in  ease  of  bonds  mislaid  or  lost,  no  money  could  be  paid  on  them  ; 
that  the  intention  cf  the  legislature  was  to  make  these  bonds,  bills,  Ac,  sub- 
ject to  a  common-law  remedy,  and  substitute  the  doctrine  of  the  courts  of 
equity  in  England  in  this  province,  and  no  farther.  That  it  was  evident  that 
a  general  negotiability  was  not  intended  ;  if  it  had,  the  legislature  would 
not  have  varied  the  expression  in  those  parts  of  the  statutes,  expressly  ref  er- 
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ring  to  inland  bills  of  exchange,  and  making  promissory  notes  negotiable  as 
bills  of  exchange;  the  act  of  assembly,  on  the  other  hand,  expressing  such  a 
recovery  by  assignee,  as  the  assignor  could  have  had,  and  confining  the  re- 
covery to  such  money  as  was  due  at  the  time  of  the  assignment.  That  this 
was  further  confirmed  by  the  last  clause  of  the  act,  which  prohibits  the  as- 
signee releasing  any  money,  actually  or  really  due.  That  custom  and  prac- 
tice, which  are  good  expositors  of  laws,  are  with  them  ;  and  that  the  statute 
of  4  ft  5  Ann.  being  declared  on,  shows  it  was  the  sense  of  the  practitioners, 
that  promissory  notes  are  not  negotiable  here,  as  in  England.  That  as  to  the 
defalcation  act,  it  is  a  remedial  law,  and  to  be  extended  by  equity  to  all  cases 
within  the  same  mischief  ;  that  though  that  part  of  it  which  gives  a  scire 
faciasy  does  not  apply  to  this  case,  yet  the  other  part  does  ;  and  the  defend* 
ant  is  fairly  within  the  reason  of  it. 

The  counsel  for  iSie  plaintiff ^  in  reply,  admitted  the  law  in  England,  w 
laid  down  by  the  defendant,  in  the  case  of  bonds  ;  and,  that  before  the  stat- 
ute, promissory  notes  were  only  evidence  of  a  debt ;  there  was  no  prop- 
erty transferred  ;  but  that  the  act  of  assembly  and  act  of  parliament  be- 
ing made  in  pari  mcUeriay  are  to  receive  the  like  construction.  That  the  con- 
struction made  by  the  defendant,  would  render  the  act  nugatory.  That 
merely  to  give  the  assignee  a  right  of  suing  in  his  own  name,  unless  some 
solid  advantage  attended  it,  was  trifling,  nor  would  it  at  all  encourage 
trade  and  conmierce.  That  a  limited  negotiability  was  an  absurdity  ;  it 
must  be  negotiable,  or  not ;  if  negotiable,  it  was  so  in  all  cases,  when  ' 
honestly  come  by,  or  not  at  alL  That  the  intention  of  the  act  must  wholly 
fail,  if  assignee  is  only  to  stand  in  the  place  of  assignor,  and  his  recovery 
made  to  depend  on  circumstances  and  proofs,  which,  in  the  nature  of 
things,  are  not  in  his  power.  That  to  say  the  assignee  must  make  inquiry, 
before  he  meddles  with  the  bond,  is  begging  the  question.  We  contend, 
that  this  act  of  assembly  meant  something,  and  that  was,  for  the  sake  of 
trade  and  commerce,  to  annex  a  property  in  the  debt,  and  a  currency  to 
the  paper,  and  to  improve  vigilance  in  the  debtor,  to  take  care  either 
to  guard  his  contract  in  the  first  instance,  or  in  case  of  payment,  or  other 
satisfaction,  to  see  his  payments  indorsed,  or  his  bond  cancelled. 

*That  there  is  no  ground  for  supposing  that  the  intention  of  the  r^^^ 
law  was  only  to  give  a  chancery  jurisdiction  ;  because  there  was  a  chan-  *- 
eery  in  this  province  until  the  year  1718  ;  since  this  act  passed,  and  as  soon  as 
ever  the  chancery  powers  ceased  to  be  exercised,  the  courts  of  law  took 
them,  and  have  exercised  them  to  the  great  satisfaction  of  the  province. 
That,  if  they  were  competent  in  one  case,  they  were  also  in  another  ;  and 
they  have  in  many  instances  gone  much  further  than  in  this.  That,  in  con- 
struing this  law,  we  are  to  regard  the  state  of  the  province  at  that  time. 
There  was  little  specie  ;  no  paper  currency  ;  a  medium  of  trade  was  want- 
ed ;  the  act  of  parliament  had  shown  how  promissory  notes  had  been  made 
a  medium  of  commerce  ;  they  took  it  for  their  guide,  and  extended  it  to 
bonds  and  penal  bills.  That  the  variance  in  wording  the  act  is  easily  account- 
ed for.  Foreign  bills  of  exchange  were  not  in  much  use,  inland  bills  not 
known  ;  to  have  used  the  language  of  the  act  of  parliament,  would  have 
been  penning  laws  in  a  language  not  understood,  and  it  would  be  absurd 
to  refer  to  a  species  of  contracts  known  and  understood  by  very  few  in 
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the  province.  That  oustom  and  practice  is  with  the  plaintiff,  as  there  is 
scarcely  a  newspaper  which  does  not  forewarn  persons  from  taking  as- 
signments of  bonds,  bills,  notes,  &c, — a  practice  peculiar  to  this  province, 
and  therefore,  most  plainly  demonstrating  that  this  law  made  such  a  change 
in  these  assignments,  as  to  put  an  obligor  in  a  worse  situation,  in  case  his 
bond  was  assigned,  than  while  it  continued  in  the  hands  of  the  obligee. 
That  the  practice  of  declaring  in  this  province  on  promissory  notes,  under 
the  statute,  may,  with  more  propriety,  be  resolved  into  the  convenience 
and  ease  of  the  lawyers,  than  flowing  from  any  principle  of  law.  That 
the  defalcation  act  is  expressly  confined  to  persons  having  dealings  toge- 
ther ;  and  as  a  scire /ados  is  admitted  not  to  a  lie,  it  must  be  a  new  con- 
struction of  statutes,  which  makes  a  person  a  subject  of  a  statute  m  one 
part,  and  not  in  another — ^that  he  may  be  prejudiced  under  the  law,  but 
can  receive  no  benefit  from  it.  The  plaintiff's  counsel  closed  with  a  case 
from  Lancaster,  determined  by  Messieurs  Ifaiorence  and  WiUing.  It  was 
that  of  BavAmaUy  assignee  of  Henry  Boughy  assignee  of  Jacob  SCilt/y  assignee 
of  Henry  Waggoner.  The  action  was  brought  on  a  note  of  hand  for  one 
hundred  and  four  pounds :  plea,  payment.  Defendant  offered  to  show 
in  evidence  an  agreement,  signed  by  Waggoner,  the  original  promisee, 
made  at  the  time  the  note  was  given,  tending  to  show  a  want  of  considera- 
tion :  plaintiff  objected.  The  court  held  it  could  not  be  offered,  as  it 
would  effectually  destroy  the  negotiability  of  notes  ;  and  said,  it  would  be 
attended  with  the  most  dangerous  consequences,  if  the  claim  of  an  honest 
assignee  of  a  bond  or  note  should  be  defeated  by  any  bargains  or  agree- 
ments, made  at  the  giving  such  notes  or  bonds,  and  not  expressed  therein. 
The  evid^ice  was  accordingly  overruled. 

The  court  took  time,  till  the  25th  April,  to  consider,  and  this  day  gave 
judgment. 
^^/^I         *Chew,  Chief  Justice. — ^The  question  in  this  case  is,  whether  Hughes 

-'  can  have  the  same  defalcation  against  Wheeler,  which  he  could  have 
had  against  Baynton,  if  this  bond  had  not  been  assigned  ? 

It  was  contended  for  the  plaintiff,  that  bonds  were  negotiable,  as  inland 
bills  of  exchange.  It  was  also  contended,  that  defalcation,  by  the  act,  is 
only  where  there  are  dealings  between  the  parties.  For  the  defendant,  it 
was  contended,  that  the  act  does  not  make  them  negotiable,  as  bills  and 
notes  are  by  the  statute  of  8  ft  4  Ann.y  c.  9. 

It  is  plain,  however,  that  the  act  was  drawn  from  the  statute,  for  in 
!iiany  places  it  follows  it,  totidem  verbiSy  though  in  others  it  varies.  This 
shows  the  legislature  intended,  in  those  instances,  to  vary  the  law.  Bills,  in 
England,  were  negotiable,  before  the  statute  ;  notes  were  only  evidence  of  a 
debt ;  the  statute  was  made  to  put  them  on  the  same  footing  with  bills. 

The  question  is,  whether  the  act  of  assembly  has  done  the  same  as  the 
statute  ?  He  then  compared  the  act  with  the  statute,  to  show  that  it  was 
drawn  from  the  statute. 

The  act  however  says, "  for  the  encouragement  of  trade,  commerce,  and 
credit  ;^'  the  statute  adds,  ^^  and  to  make  notes  negotiable  in  the  same  man- 
ner as  bills."  This  is  a  material  variance,  and  is  carried  through  the  act 
The  defendant  relied  on  the  words  in  the  act,  entitling  the  assignee  to  re- 
oover  the  money  that  should  apoear  to  be  due,  in  like  manner  as  the  obli- 
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gee  could.  Here  is  the  same  variance  as  before  ;  for,  by  the  statute,  the 
assignee  is  to  recover  what  shall  be  due,  '^  in  like  manner  as  indorsee  of  a  bUl 
of  exchange."  Had  the  act  pursued  the  statute  in  these  respects,  or  ex- 
pressed the  same  meaning  in  other  words,  the  plaintiff  would  be  right. 

^'  What  shall  appear  to  be  due  at  the  time  of  the  assignment,"  has  been 
differently  applied  by  the  opposite  counsel :  The  plaintiff's  counsel  con- 
tended, that  it  meant  what  appeared  to  be  due  on  the  bond  ;  so  that,  if  the 
bond  should  be  paid,  yet  if  payment  was  not  indorsed,  the  assignee  might 
recover  the  whole.  The  defendant  contended,  that  the  clause  related  only  to 
the  manner  of  proceeding,  enabling  the  assignee  to  sue  in  his  own  name. 
We  have  considered  this  matter  very  deliberately,  and  are  clearly  of  opin- 
ion, that  the  variance  between  the  act  and  the  statute,  was  intentional,  not  ac- 
cidentaL  An  argument  of  force  with  us,  not  mentioned  by  the  defendant, 
arises  from  the  wording  of  the  act.  The  words  '^  so  much  as  shall  appear 
to  be  due,"  relate  to  the  time  of  trial,  and  not  to  the  time  of  the  assignment ; 
they  are  in  the  future  tense. 

*It  has  been  said,  that  it  is  the  obligor's  fault  not  to  have  the  pay-     p^eoo 
ment  indorsed  on  the  bond ;  but  it  is  not  in  his  power,  for  the  money     '- 
must  be  paid  before  he  is  entitled  to  a  receipt ;  and  then,  if  the  obligee  is 
a  bad  man,  he  may  refuse  to  indorse  it. 

We  are,  therefore,  clearly  of  opinion,  that  an  assignee  takes  the  bond  at 
his  own  peril ;  and  that  he  stands  in  the  same  place  as  the  obligee,  so  as  to 
let  in  every  defalcation  which  the  obligor  had  against  the  obligee,  at  the 
time  of  the  assignment,  or  notice  of  the  assignment,  (a)  The  only  intent  of 
the  act  being  to  enable  the  assignee  to  sue  in  his  own  name,  and  preventing 
the  obligee  from  releasing  after  assignment. 

Judgment  for  the  defendant. 


Township  of  Fallowfield  v.  Township  of  Mablbobough. 

Poor. — Order  of  removal. 

It  is  not  neoeasary  that  it  should  appear  on  the  face  of  an  order  of  ramoral,  that  there  was  aa 
eiamination  of  the  paaper,  or  of  any  other  person. 

On  certiorari  to  Chester,  to  remove  an  order  and  judgment  of  sessions, 
for  the  removal  of  James  Heany. 

(a)  The  rule  laid  down  in  this  case  by  0.  J.  Chew  has  been  recognised  or  adopted 
in  all  the  subsequent  decisions  upon  the  subject,  from  Inglis  v,  Inglis  (2  Dall.  45)  down 
to  McMullen  v.  Wenner  (16  S.  &  R.  20).  But  it  was  said  by  Judge  Gibson,  in  Dayis  v. 
Barr  (9  S.  &  R.  141),  not  to  have  been  carried  farther,  than  to  put  the  assignee  in  the 
place  of  the  obligee  as  to  dtfaUation  and  want  of  eonaideratian.  Therefore,  it  was 
held,  that  an  assignee  was  not  bound  by  an  agreement,  separate  from  the  bond,  but 
made  on  the  same  day,  of  which  he  was  ignorant,  by  which  the  obligee  bound  himself 
**hot  to  enter  up  judgment,  nor  get  it  done  by  anybody  else,"  9  S.  &  R.  187.  But  a 
payment  made  by  the  obligor  to  the  obligee,  before  notice  of  the  assignment,  is  good 
against  the  assignee.  Bury  v.  Hartman,  4  S.  &  R.  175 ;  Brindle  v.  Mcllvaine,  9  Id.  74. 
A  promise  by  the  obligor  to  the  assignee,  however,  made  h^ore  the  assignment,  binds 
him,  and  he  will  not  be  permitted  afterwards  to  set  up  any  defence,  arising  between 
htm  and  the  obligee.  Games  t?.  Field,  2  Yeates  541;  Ludwick  o.  Croll,  Id  464; 
Weaver  v,  HcCorkle,  14  S.  &  R.  804.  And  see  Cook  v.  Ambrose,  Addis.  828 ;  Solomon 
t,  Kimmel,  5  Bion.  282 ;  Buchanan  «.  Taylor,  Addis.  155 ;  Bundle  v.  Etwetn,  2  Yeates  2& 
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Exceptions  taken  to  the  proceedings  below  :  That  it  did  not  appear  the 
paaper  had  been  examined  ;  nor  was  any  reason  set  forth,  why  he  was  not : 
That  natural  justice  required  he  should  be  heard,  before  he  was  removed. 
And  the  following  cases  were  cited  :  2  Salk.  488,  to  show  the  examination 
must  be  by  two  justices.     2  Str.  1092.    s.  p.  And.  238  ;  Sett.  Cas.  o.  18. 

But  it  was  answered  :  1st.  That  it  was  not  necessary  that  the  examination 
should  appear  on  the  face  of  the  order.  Justices  are  not  obliged  to  set  forth 
evidence,  or  every  little  circumstance  ;  that  when  nothing  is  set  forth  which 
appears  to  be  wrong,  the  court  will  make  an  intendment  in  favor  of  their 
order.  An  order  to  a  common  intent  good.  1  Str.  211.  That  it  is  not 
necessary  to  set  forth  the  summons  and  examination  of  the  party.  Comb. 
474  ;  1  Str.  630,  211  ;  2  Ld.  Raym.  1406. 

2d.  That  even  if  it  was  necessary,  there  are  words  in  the  order  equivalent, 
viz.,  on  due  considercUioriy  which  implies  due  examination.  3  Burr.  Set.  Cas. 
Also  the  words  due  proof.  Also,  the  words  on  the  examination  of  Samuel 
Heany  "  as  otherwiseJ*^ 

That  in  the  cases  from  Salkeld,  there  appeared  a  defect  of  examination  on 
the  order,  it  having  been  taken  by  one  justice  instead  of  two. 

By  the  Coubt. — No  case  can  be  shown,  where  an  order  was  deemed  bad, 
because  the  examination  did  not  appear  on  the  face  of  the  order.  Comb. 
474,  is  a  book  of  no  great  authority,  and  this  case  is  contradicted  by  many 
others.  We  are  of  opinion,  that  it  is  not  necessary  that  an  examination  should 
appear  on  the  face  of  the  order ;  nor  is  it  necessary  that  the  examination 
of  any  person  should  be  set  forth.  If  any  pauper  was  injured  by  a  removal, 
*29l     ^^^  remedy  might  be  *had  here,  on  information  ;  and  though  it  will 

^  not  restore  him,  yet  he  might  have  complained  to  the  sessions,  where 
everything  was  open. 

The  order  of  sessions  confirmed  with  costs,  (a) 


Eeppblb  v.  Williams. 
Practice. — Continuance, 

It  to  a  oontempiy  to  pocket  the  venin. 

A  Yekibb  had  issued,  and  the  jury  was  summoned  :  the  plaintiff  forbade 
the  sheriff  to  bring  the  jury  to  the  court.  On  the  day  of  trial,  the  plaintiff's 
attorney  demanded  the  venire.  Defendant's  attorney  opposed  it,  and  ad- 
vised the  sheriff  to  deliver  it  into  court.  The  jury  also  attended,  upon  the 
application  of  defendant's  attorney.  The  court  was  then  moved  for  their 
direction. 

They  took  the  venire  and  called  for  the  panel.  The  Chief  Justice 
quoting  the  following  authorities,  to  show  that  it  would  be  a  contempt  to 
pocket  the  venire:  Comb.  803  ;  (4  Mod.  367)  Jones  v.  Earl  of  Bath;  Vin. 
Abr.,  tit.  Trial,  329. 

The  plaintiff  then  moved  to  continue  the  cause,  which  was  allowed,  de- 
fendant having  no  proviso  rule.     Defendant  then  mov^d  for  a  proviso  rule. 


(a)  See  1  Teates  866;  2  DalL  218;  1  Teates  250;  5  Binn.  81 ;  1  a  4  R.  887. 
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to  which  piaintiff  objected,  and  made  affidavit  of  the  absence  of  a  material 
witness,  and  service  of  a  subposna^  on  which  the  motion  dropped. 


Hebe  terminate  all  the  decisions,  previously  to  the  Revolution,  which  I 
have  been  able  to  collect.  For  the  cases,  from  the  Jirst  page  to  the  close  of 
the  seventeenth^  I  am  indebted  to  the  Hon.  Edwabb  Shippen,  Esquire  ;  who 
obligingly  permitted  me  to  publish  them  from  his  manuscript,  in  the  posses- 
sion of  Mr.  Burd.  The  rest  of  the  cases,  through  the  kindness  of  the 
Attorney-General,  I  have  had  an  opportimity  of  extracting  from  the  note- 
book of  the  deceased  Joseph  Beed,  Esquire,  formerly  President  of  this 
state. 

•1 


REPORTS    OF    CASES 


8IKGE 


THE    REVOLUTIOK 


Ok  the  organization  of  the  Courts  of  Justice  under  the  Constitution 
established  by  the  General  Convention,  elected  for  that  purpose,  and  held  at 
Philadelphia,  July  15th,  1776,  and  continued  by  adjournments  to  September 
28th,  1776,  the  following  appointments  took  place  : 

The  Hon.  Thomas  McEean,  Esquire,  LL.D.,  was  appointed  Chief  Jus- 
tice of  the  Supreme  Court,  on  the  28th  day  of  July  1777. 

The  Hon.  William  Augustus  Atlee,  Esquire,  was  appointed  a  Judge 
of  the  Supreme  Court,  on  the  15th  day  of  August  1777. 

The  Hon.  John  Evans,  Esquire,  was  appointed  a  Judge  of  the  Supreme 
Court,  on  the  15th  day  of  August  1777. 

Jonathan  Dickinson  Sergeant,  Esquire,  was  appointed  Attorney-General 
on  the  28th  day  of  July  1777. 

Edward  Burd,  Esquire,  was  appointed  Prothonotary  of  the  Supreme 
Court,  on  the  12th  day  of  August  1778. 


COURT  OF  OYER  AND  TERMENER, 

AT  PHILADELPHIA. 

SEPTEMBER  SESSIONS,  1778. 
Before  MoKsan,  Chief  Justice,  Atles  and  Eyanb,  Josticea. 


Rbsfublioa  v.  Holder  et  dl. 

Trials  for  treason, 

Aftbb  full  argument  by  WUaon^  Ross  and  LewiSy  counsel  for  Joshua 
Holder  and  John  Taylor,  indicted  for  treason,  and  by  the  Attorney- Omeral 
and  Heedy  in  behalf  of  this  Conmionwealth — 

1  Dalu— 3  n 
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It  is  mledy  bt  thb  Coubt,  That  every  person  aoonsedy  or  indicted  of 
high  treason^  shall  have  a  copy  of  the  whole  indictment  (but  not  the  names 
of  the  witnesses),  a  reasonable  time,  not  less  than  one  day  before  the  trial ; 
hi.s  attorney,  counsel  or  agent  requiring  the  same,  and  paying  rcasoiiable  fees 
therefor ;  and  shall  also  be  furnished  with  a  copy  of  the  panel  of  the  jurors 
who  are  to  try  him,  duly  returned  by  the  sheriff,  and  delivered  to  hun,  or 
his  counsel,  a  reasonable  time,  not  less  than  one  day,  before  his  triaL(a) 


Besfubuga  v.  Maun. 
Treason. 

MThere  the  defendant  had  joined  a  corps  of  American  troops,  rappofling  Hieni  to  be  BrUUik^  H 
was  ?idd^  that  evidenre  of  words  spoken  bj  him  to  prove  this  mfstake,  and  to  show  Us  real 
intention  of  joining  and  adhering  to  the  enemy,  was  not  admissible. 

Evidence  may  be  given  of  an  <n>ert  act  committed  in  another  county,  after  an  inert  ad  is  proved 
to  have  been  committed  in  the  county  where  the  indictment  is  laid  and  tiied. 

l2!n>icmcENT  for  High  Treason. — ^The  prisoner,  mistaking  a  corps  of 
American  troops  for  Britiahy  went  over  to  them.  And  now  the  Attomey- 
Qeneral  offered  evidence  of  words  spoken  by  the  defendant,  to  prove  this 
mistake,  and  his  real  intention  of  joining  and  adhering  to  the  enemy. 

This  was  opposed  by  the  counsel  for  the  defendarUy  who  contended  that, 
*34l     ^  words  did  not  amount  to  treason,  no  general  evidence  *could  be 

^  given  of  a  man's  sentiments  ;  but  that  the  intention  expressed  by  any 
words  offered  in  evidence,  must  relate  inmiediately  to  the  (yoert  act  laid  and 
proved  on  the  indictment ;  that  althought  an  adherence  to  the  British 
troops  was  treason,  yet,  an  adherence  to  American  troops,  even  under  a  sup- 
position that  they  were  Britiahy  did  not  amount  to  that  crime  ;  and  that  the 
opinion,  that  words  joined  with  actions  made  treason,  however  ingeniously 
supported,  failed  in  point  of  law.     See  1  Cro.  Car.  332. 

The  Attorney-  Getieraly  on  the  other  hand,  admitted  that  words  alone  do 
not  amount  to  treason  ;  but,  he  insisted  that  they  were  proper  evidence  to 
explain  the  defendant's  actions  on  a  trial  for  that  crime.  1  Hawk.  P.  C.  39  ; 
Fost.  202.  For,  though  barely  being  within  the  enemy's  camp  might  be  in- 
nocent, yet,  if  it  could  be  shown  that  the  intention  of  going  thither  was  to 
join  and  adhere  to  them,  the  evidence  ought  to  be  received. 

By  the  Coubt. — ^No  evidence  of  words,  relative  to  the  mistake  of  the 
Am^erican  troops,  can  be  admitted ;  for  any  adherence  to  them,  though  con- 
trary to  the  design  of  the  party,  cannot  possibly  come  within  the  idea  of 
treason.  But,  as  it  appears  that  the  prisoner  was  actually  with  the  enemy, 
at  another  time,  words  indicating  his  intention  to  join  them  are  proper  tes- 
timony, to  explain  the  motives  upon  which  that  intention  was  afterwards 
carried  into  effect. 

The  Attorney- Oenerai  then  called  a  witness  to  prove  that  the  defendant 
was  seen  parading  with  the  enemy's  light  horse  in  the  city  of  Philadelphia. 
But  to  this,  also,  his  coimsel  objected  ;  for,  they  urged,  that  every  criminal 

(a)  See  United  States  «.  The  Insurgents,  2  DalL  885;  United  States  «.  Stswar^  Id 
848. 
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act  most  be  tried  in  the  county  in  which  it  is  committedi  do.  CJor.  247  ;  4 
BL  Com.  301;  8  Inst.  48, 49,  80.  And  that  the  circumstance  of  merely  join- 
ing the  enemy's  army,  being  neither  treason,  nor  misprision  of  treason,  un- 
less done  with  a  traitorous  intention,  no  overt  act  had  been  proved  in  Ches- 
ter,  which  was  a  pre-requisite  to  any  evidence  being  heard  of  an  overt  act 
committed  in  any  other  county.  To  evince  that  this  was,  likewise,  the  sense 
of  the  legislature,  the  defendant's  counsel  read  the  act  of  assembly  giving 
the  supreme  court  a  special  power  to  try  offenders  in  Lancaster,  for  crimes 
committed  in  the  counties  of  Chester  and  Philadelphia. 

The  Attorney-  General  answered,  that  when  an  overt  act  is  proved  in  the 
county  where  the  trial  is  held,  corroborative  evidence  may  be  given  of  overt 
acts  committed  in  any  other  county.  Fost.  9  ;  2  Hawk.  436.  And  that 
having  established  the  prisoner's  presence  with  the  British  army,  nothing, 
but  the  proof  of  actual  force,  and  its  continuance,  could  excuse  hun  from  the 
charge  of  adhering  to  the  enemies  of  the  commonwealth.  Fost.  1 1.  For, 
joining  the  army  of  an  enemy,  has  always  been  he\A  prima  facie  evidence  of 
an  overt  act.    And — 

*By  thb  Coubt,  it  was  accordingly  ruled,  that  evidence  might     r^eog 
be  given   of   an  overt  act,  committed  in  another  county,  after  an     *- 
overt  act  was  proved  to  have  been  committed  in  the  county  where  the  in- 
dictment was  laid  and  tried,  (a) 

The  defendant  was  acquitted. 

The  Attorney-  General  and  Reed,  for  the  conmionwealth. 
WUeon  and  Hoes,  for  the  defendants 


Bjbspublioa  v.  Abhaham  Cabusul 
Indictment  for  treason. 

Indictment  for  treason:  The  evert  act  laid  was  taking  a  commission  from  the  enemy :  erldenoe 
was  admitted  to  show  that  the  defendant  had  a  power  of  granting  passes  Into,  and  out  of,  the 
dty,  then  in  possession  of  the  enemy. 

It  is  sufficient,  in  such  indictment,  to  lay,  that  the  defendant  sent  intelligence  to  the  enemy,  with- 
out setting  forth  the  particular  letter  or  its  contents. 

This  was  an  indictment  for  High  Treason,  which  was  set  forth  in  the 
following  words : 

^'  The  jurors  for  the  commonwealth  of  Pennsylvania,  upon  their  oaths 
and  affirmations,  do  present,  that  Abraham  Carlisle,  late  of  the  city  of  Phil- 
adelphia, in  the  county  of  Philadelphia,  carpenter,  being  an  inhabitant  of, 
and  belonging  to,  and  residing  within,  the  state  of  Pennsylvania,  and  under 
the  protection  of  its  laws,  and  owing  allegiance  to  the  same  state,  as  a  false 
traitor  against  the  same,  not  having  the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  the  fidelity  which 
to  the  same  state  he  owed  wholly  withdrawing,  and  with  all  his  might  in- 
tending the  peace  and  tranquillity  of  this  conmionwealth  of  Pennsylvania  to 
disturb,  and  war  and  rebellion  against  the  same  to  raise  and  move,  and  the 

(a)  8«e  the  next  case  and  Respublica  o.  Roberts,  pott^  p.  80. 
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government  and  independency  thereof,  as  by  law  established,  to  subvert,  and 
to  raise  again  and  restore  the  government  and  tyranny  of  the  king  of 
Great  Britain  within  the  same  conmionwealth  :  On  the  first  day  of  Janu- 
ary, in  the  year  of  our  Lord  one  thousand  seven  hundred  and  seventy-eighty 
and  at  divers  days  and  times,  as  well  before  as  after,  at  the  city  of  Philadel- 
phia, in  the  county  aforesaid,  with  force  and  arms,  did  falsely  and  trait- 
orously take  a  commission  or  commissions  from  the  king  of  Great  Britain, 
and  then  and  there,  with  force  and  arms  did  falsely  and  traitorously 
also  take  a  commission  or  commissions  from  Gen.  Sir  William  Howe, 
then  and  there  acting  under  the  said  king  of  Great  Britain,  and  under 
the  authority  of  the  same  king,  to  wit,  a  commission  to  watch  over 
and  guard  the  gates  of  the  city  of  Philadelphia,  by  the  said  Sir  William 
Howe,  erected  and  set  up  for  the  purpose  of  keeping  and  maintaining  the 
possession  of  the  said  city,  and  of  shutting  and  excluding  the  faithful  and 
liege  inhabitants  and  subjects  of  this  state  and  of  the  United  States  from 
the  said  city  *  And  then  and  there  also  maliciously  and  traitorously,  with  a 
great  multitude  of  traitors  and  rebels,  against  the  said  commonwealth 
(whose  names  are  yet  unknown  to  the  jurors),  being  armed  and  arrayed  in 
a  hostile  manner,  with  force  and  arms  did  falsely  and  traitorously,  assemble 
and  join  himself  against  this  commonwealth,  and  then  and  there,  with  force 
and  arms,  did  falsely  and  traitorously,  and  in  a  warlike  and  hostile  manner, 
^eoA-i  array  and  ^dispose  himself  against  this  commonwealth  ;  and  then  and 
^  there,  in  pursuance  and  execution  of  such  his  wicked  and  traitorous 
intentions  and  purposes  aforesaid,  did  falsely  and  traitorously  prepare, 
order,  wage  and  levy  a  public  and  cruel  war  against  this  commonwealth  ; 
then  and  there  conmiitting  and  prepetrating  a  miserable  and  cruel  slaughter 
of  and  amongst  the  faithful  and  liege  iidiabitants  thereof ;  and  then  and 
there  did,  with  force  and  arms,  falsely  and  traitorously  aid  and  assist  the 
king  of  Great  Britain,  being  an  enemy  at  open  war  against  this  state,  by 
joining  his  armies,  to  wit,  his  army  under  the  command  of  Gen.  Sir  William 
Howe,  then  actually  invading  this  state  ;  and  then  and  there  maliciously 
and  traitorously  (with  divers  other  traitors  to  the  jurors  aforesaid  unknown), 
with  force  and  arms,  did  combine,  plot  and  conspire  to  betray  this  state,  and 
the  United  States  of  America,  into  the  hands  and  power  of  the  king  of 
Great  Britian,  being  a  foreign  enemy  to  this  state,  and  to  the  United  States 
of  America,  at  open  war  against  the  same  ;  and  then  and  there  did,  with 
force  and  arms,  maliciously  and  traitorously  give  and  send  intelligence  to 
the  same  enemies  for  that  purpose,  against  the  duty  of  his  allegiance, 
against  the  form  of  the  act  of  assembly  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  commonwealth  x}f  Pennsylvania." 

The  AUomei/' General  ottering  a  witness  to  prove,  that  the  defendant 
had  taken  a  quantity  of  salt  from  persons  whom  he  termed  rebels,  as  they 
were  passing  out  of  the  city  of  Philadelphia;  and  that  he  had  a  power  of 
granting  passes ;  his  counsel  objected,  that  this  was  impertinent  to  the  avert 
act  laid  in  the  indictment,  and  therefore  not  admissible.  2  Wils.  148-0.  It 
was  urged,  that  at  common  law,  no  evidence  could  be  given  of  a  fact,  which 
was  not  stated  in  the  declaration.  L.  N.  P.  21,  192-3.  And  that  tliis  cau- 
tion, with  respect  to  the  aUegcUa  etprobatayin  a  civil  cause, ought,  d fortiori^ 
to  be  exercised  in  a  capital  prosecution.    The  overt  act  must  be  particularly 
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laid,  and  strictly  proved.  1  Hale  H.  P.  C.  121.  For,  justice  requires  that 
the  defendant  should  be  fully  apprised  of  the  charge,  so  that  he  maj  have  an 
opportunity  of  encountering  it  with  his  evidence.  When,  indeed,  one  overt 
act  is  established,  evidence  may  be  given  of  another  overt  act,  relative  to  the 
same  treason,  but  not  before.  The  only  overt  act  laid  in  the  present  indict- 
ment, is  taking  a  commission ;  and  it  is  no  proof  of  the  defendant's  taking  a 
commission,  that  he  seized  the  salt  in  question,  or  possessed  a  power  or  au- 
thority to  let  people  out  of  the  city.  Merely  to  say,  likewise,  that  he  was 
aiding  and  assisting  the  enemy,  without  laying  something  more,  is  no  offence ; 
to  ascertain  the  crime,  it  must  be  by  joining  the  armies  of  the  enemy  ;  by 
furnishing  them  with  provisions ;  by  enlisting,  or  procuring  others  to  enlist 
in  their  troops,  or  by  carrying  on  a  traitorous  correspondence  with  them. 
The  aiding  and  assisting  is  the  trecuon,  but  these  are  the  overt  acts, 
which  must  be  laid  and  proved,  in  order  to  convict  the  defendant  of  the 
charge. 

The  Attorney- General^  in  reply,  observed,  that  by  the  pleadings  in  a 
eivil  action,  the  issue  must  be  reduced  to  a  single  point;  and  he  admitted  that 


in  all  indictments  for  treason,  an  overt  act  must  be  laid*  and  proved. 
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But,  he  contended,  that  it  was  unnecessary  to  fill  the  indictment  with 
a  detail  of  the  whole  evidence  in  support  of  the  prosecution ;  for  if  the 
charge  is  reduced  to  a  reasonable  certainty,  it  is  all  that  justice  can  require, 
and  it  is  all  that  is  to  be  found  in  any  former  precedent.  Divers  overt  acts 
may,  also,  be  laid  in  the  same  indictment ;  and,  though  some  of  them  are 
faulty,  if  one  be  well  proved,  it  is  suiticient  to  entitle  the  commonwealth  to 
a  verdict.  Where  a  person  was  charged  with  compassing  the  king's  death, 
evidence  was  allowed  to  be  given  of  the  prisoner's  assembling  with  forty 
men,  though  that  overt  act  was  not  laid  in  the  indictment.  Post.  245  ;  Id.  9, 
10,  22.  As  to  what  amounts  to  levying  war,  it  is  said.  Id.  216,  that  the  join- 
ing with  rebels  in  an  act  of  rebellion,  or  with  enemies  in  an  act  of  hostility, 
will  make  a  man  a  traitor.  So,  likewise,  shutting  gates  against  the  king  or 
his  troops,  in  confederacy  with  enemies^  or  rebels,  comes  within  the  same 
description  of  treason.  Id.  218.  And  the  same  overt  act  may  be  applied  to 
several  distinct  branches  of  treason.  Id.  196,  7,  8,  where,  it  appears  that  Lord 
Preston's  taking  boat  at  Surrey  stairs,  with  the  intention  of  carrying  treason- 
able papers  into  France,  for  treasonable  purposes,  was  a  sufficient  overt  act 
in  Middlesex,  to  maintain  the  indictment  there.  Id.  217,  218.  The  form  of 
the  present  indictment  is  similar  to  that  against  Eneas  McDonald.  Id.  5.  The 
charge  of  levying  war  is  made  in  the  same  manner,  as  in  the  proceedings 
against  the  rebels  in  the  year  1746.  And  the  arraying  and  marching  are 
also  laid  agreeable  to  the  terms  of  all  the  precedents. 

The  Chief  Justice  delivered  the  opinion  of  the  court  to  the  following 
effect: 

McEIsAN,  Chief  Justice. — ^There  are  three  species  of  treason  in  Pennsyl- 
vania ;(a)  First.  To  take  a  commission  or  commissions  from  the  king  of  Great 

(a)  An  act  of  assembly,  passed  the  8d  December  1782,  has  increased  tlie  nmnber  of 
tnsi^ns,  by  declaring  that  "  erecting  or  endeavoring  to  erect  a  new  and  independent 
goremment,  within  this  commonwealth  " — and  also  *^  setting  up  any  notice,  written  or 
prmted,  calling  the  people  together  for  that  purpose,"  are  acts  of  high  treaaoo.  Sea  fl 
Bm.L.OL    And  sea  lid.  435 ;  2  Id.  681 ;  8  Id.  180. 
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Britain,  or  any  under  his  aathority:  2.  To  levy  war  against  the  state  or  gov- 
emment  thereof:  and  3.  Knowingly  and  willingly  to  aid  and  assist  any  en- 
emies at  open  war  against  this  state,  or  the  United  States  of  America.  With 
respect  to  this  third  species  of  treason,  the  legislature  has  farther  explained 
the  meaning  of  the  words,  aiding  and  assisting^  to  be,  '^  by  joining  the 
armies  of  the  enemy,  or  by  enlisting,  or  procoring  or  persuading  others  to 
enlist,  for  that  purpose;  or  by  furnishing  such  enemies  with  arms  or  ammu- 
nition, provision  or  any  other  article  or  articles  for  their  aid  or  comfort,  or 
by  carrying  on  a  traitorous  correspondence  with  them."  All  these  several 
species  of  treason  are  laid  in  this  indictment. 
*a8l  *^^  ^  ^^^  particularly  stated,  that  the  defendant  took  a  conmiission 

-*  under  the  king  of  Qreat  Britain,  to  watch  and  guard  the  gates  of  the 
city  of  Philadelphia;  and  the  offence  is  certain  enough  in  this  description, 
though,  without  some  ot^erf  act,  it  would  not  be  sufficient  for  a  conviction. 
In  order  to  prove  an  overt  act,  however,  evidence  has  been  offered  to  show 
that  the  prisoner  had  a  power  of  granting  passes  into  and  out  of  the  city, 
which  was  at  that  time  in  the  possession  of  the  enemy.  In  Fost.  10  {Ber- 
teie^s  Case),  a  witness  deposed,  that  one  Berwick  was  confined  in  the  room 
assigned  for  the  rebel  officers  taken  at  Carlisle  by  the  duke  of  Cumberland, 
and  this  was  deemed  a  sufficient  proof  of  his  holding  a  commission.  The 
court,  on  the  present  occasion,  however,  are  of  opinion,  that  the  evidence 
which  is  offered,  ought  to  be  received,  bat  not  as  conclusive  proof  of  the  de- 
fendant's having  taken  a  commission.  Nor  will  the  evidence  of  seizing  the 
salt,  or  any  act  of  disarming  the  inhabitants  whom  the  defendant  called 
rebels,  apply  to  this  species  of  treason;  however  they  may  support  the  alle- 
gation, of  his  having  joined  the  armies  of  the  king  of  Qreat  Britain. 

We  think  it  is  sufficient,  also,  to  lay  in  the  indictment,  that  the  defendant 
sent  intelligence  to  the  enemy,  without  setting  forth  the  particular  letter,  or 
its  contents;  and,  though  the  charge  of  levying  war  is  not,  of  itself,  suffi- 
cient; yet  assembling,  joining  and  arraying  himself  with  the  forces  of  the 
enemy,  is  a  sufficient  avert  act  of  levying  war. 

Bt  the  Coubt. — ^Let  the  witness  be  sworn. 

The  Attorney- General  and  Beedy  for  the  Commonwealth.    Ross  and 
WUson,  for  the  defendant. 

The  defendant  being  convicted  by  the  verdict  of  the  jury,  his  counsel 
filed  the  following  reasons  in  arrest  of  judgment: 

1.  For  that  the  indictment  is  vague  and  uncertain,  there  being  no  overt 
act  expressly  or  particularly  ascertained,  as  the  prisoner  is  advised  it  ought 
to  be. 

2.  For  that  the  formal  part  of  the  indictment  is  not  drawn  with  sufficient 
precision. 

8.  For  that  the  several  facts  are  so  uncertainly  charged,  that  the  prisoner 
could  not  be  apprised  of  the  particulars  urged  against  hiuL 

4.  That  the  whole  wants  form  and  substance. 

These  reasons  were  elaborately  discussed  on  the  5th  of  October  1778,  by 
the  same  counsel  on  both  sides.  But,  upon  mature  consideration,  they  were 
fnally  overruled  by  thb  Court,  who  gave  judgment  for  the  Commonwealth; 
and  die  defendant,  a  short  time  afterwards,  was  accordingly  executed. 
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*Be8publioa  V,  John  Bobskti. 
JEvidenoein  treason. 

Jhdar  the  act  of  1777,  there  muet  be  an  actual  enliBtmeut  of  the  jienaa  penmadti,  to  oooatitate 

the  offenoe  of  treaMo. 
AlthoQgfa  the  defendant'e  confesaioii,  proved  bj  two  witnesses,  is  not  iofldeiil  to  eoiiTiel  him, 

snbstantiToly,  yet,  where  an  OTert  act  is  proved,  the  confession  may  be  given  m  evidnoe  to  suIk 

stantiate  it^  although  of  another  species  of  treason. 

Ikdictmbnt  for  High  Treason. — ^A  witness  was  called  to  prove,  that 
the  defendant  had  attempted  to  prevail  upon  him  to  enlist  with  the  British 
army  ;  but  that  he  did  not  succeed.  This  gave  rise  to  a  question  on  these 
words  of  the  act  of  assembly  :  ^'  That  if  any  person  or  persons  knowingly 
and  willingly  shall  aid  or  assist  any  enemies  at  open  war  with  this  state, 
&e.,  by />^«tiac7m^  others  to  enlist  for  that  purpose,  Ac,  he  shall  be  ad- 
judged guilty  of  high  treason."    (1  Sm.  L.  435.) 

In  support  of  the  prosecution,  it  was  urged,  that  the  attempt  to  prevail 
constituted  the  crime  ;  and  that  it  was  like  the  case  of  a  man's  sending  in- 
telligence to  the  enemy,  which  was  an  act  equally  criminal  in  the  sender, 
whether  the  intelligence  was  received,  or  not. 

For  the  defendant,  it  was  argued,  that  persuading  implies  success  i— 
suadeo  signifying  to  advise,  and  persuadeo  to  advise  through,  or  success- 
fully :  and  therefore,  it  cannot  properly  be  said  of  any  person,  that  he 
wns  perstiodedf  unless  he  has  done  some  act  in  consequence  of  his  persua- 
sion. 

By  THB  CouBT. — ^There  is  proof  of  an  overt  act,  that  the  prisoner  did 
enlist^  and  evidence  is  now  offered  to  show,  that  he  also  endeavored  to 
persuade  others  to  enlist,  in  the  armies  of  the  enemy.  But  we  are  of  opin- 
ion, tha^  the  word  pereuading^  used  by  the  legislature,  means  to  succeed ; 
and  that  there  must  be  an  actual  enlistment  of  the  person  persuadedy  in 
order  to  bring  the  defendant  within  the  intention  of  the  clause.  2  Lord 
Baym.  889. 

The  evidence  offered,  however,  is  proper  to  show  quo  animo  the  pri* 
soner  himself  joined  the  British  forces. 

The  counsel  for  the  conunonwealth  then  offered  to  give  in  evidence,  the 
confession  of  the  defendant,  that  he  was  going  to  the  Head  of  Elk,  in  or- 
der to  communicate  some  information  to  Mr.  Galloway,  who  had,  at  that 
time,  gone  over  to  the  enemy. 

But  it  was  opposed  by  the  adverse  counsel,  who  contended,  that  a  con- 
fession, unless  in  open  court,  had  never  been  evidence  to  convict.  That 
though  under  the  1  £!dw.  FZ,  it  is  said,  a  man  might  be  convicted  of  trea- 
son, by  the  testimony  of  two  witnesses,  or  his  voluntary  confession  ;  2 
Uawk.  256  ;  yet,  that  statute  does  not  extend  to  Pennsylvania,  and  by  the 
7  Win.  JTZ,  c.  3,  it  is  expressly  declared,  that  no  man  can  be  indicted,  arraign- 
ed, or  tried,  in  a  case  of  treason,  but  by  the  testimony  of  two  witnesses, 
or  the  confession  of  the  party  made,  without  violence,  in  open  court.  Fost. 
10,  241-8.  But  the  act  of  assembly  of  Pennsylvania  totally  excludes 
a  conviction  by  confession.  See  Prin.  Penal  Law,  149.  A  confession 
may,  indeed,  be  given  in  evidence  to  corroborate  a  treason  that  has  al- 
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ready  been  established  by  two  witnesses ;  bat  not  to  prove  the  treason 
itself. 

^  ,  ♦By  toe  Couet. — To  prove  the  defendant's  confession  by  two  wit- 
•i  ncsses,  is  certainly  not  sufficient,  under  the  statute,  to  convict  hinu 
But  a  confession  after  the  fact,  is  a  proof  of  the  fact  itself;  and  though 
not  competent  alone  to  supply  the  want  of  two  witnesses,  yet  it  is  good 
by  way  of  corroboration  :  and  therefore,  if  an  overt  act  has  been  proved 
in  the  county  of  Chester,  by  two  witnesses,  the  evidence  now  offered  will 
be  proper,  in  confirmation  of  their  testimony. 

One  of  the  overt  acts,  then,  laid  in  the  indictment,  is  aiding  and  assist- 
ing the  enemy,  by  joining  their  armies,  and  this  has  been  legally  and  satis- 
factorily  proved.  Notwithstanding,  therefore,  the  other  overt  act  of  giving 
intelligence  to  the  enemy,  is  not  supported  by  any  evidence,  but  the  de- 
fendant's own  confession  now  offered,  and  which  is  in  that  respect  insuf- 
ficient ;  yet,  it  may  be  produced  to  substantiate  another  species  of  treason 
and  on  thiett  ground  we  now  admit  it  to  be  proved.  See  Foster  10,  244  ; 
5  Bacon's  Abr.  146  ;  Oregg^a  Com  (Fost.  217)  ;  2  Hawk.  442.(a) 

The  Attorney- General^  Sergeant  and  JReed^  for  the  conmionwealth. 
Rose  and  Wilson^  for  the  defendant. 

The  prisoner  being  convicted  by  the  jury,  his  counsel  moved  the  court 
to  set  aside  the  verdict,  and  grant  a  new  trial,  because  he  was  advised, 
^^  that  the  evidence  given  respecting  his  declarations,  or  confessions,  was 
altogether  illegal,  and  ought  not  to  have  been  allowed." 

After  argument,  by  the  same  counsel,  on  both  sides,  the  motion  was  re- 
fused BT  THB  CouBT,  who  gave  judgment  for  the  commonwealth  ;  and  the 
defendant,  a  short  time  afterwards,  was  accordingly  executed. 

■  .  I  ■     I     I        I  ^— ^^»  ^^— ^^.^M 

(a)  8aaB68imblica«.Mo0artj,  2DalL86;  United  StutM  «.  IfitcheU,  UL  84a 
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Respublioa  V,  Cornelius  Sweebs. 
Indictment  for  frcmd. 

The  UhUed  Statea  became  a  body  corporate  from  the  period  of  their  aBsodation. 
An  indictment  may  be  maintained  for  a  cheat  of  such  a  nature  as  may  prejudice,  although  It  doei 
not  charge  that  any  person  was  actually  defrauded. 

At  a  court  of  Oyer  and  Terminer,  &c.,  held  at  Philadelphia,  in  Novem- 
ber 1778,  the  defendant  was  indicted  for  forgery  upon  two  bills.  The 
proceedings  were  removed  by  certiorariy  returnable  into  this  court,  on  the 
5th  day  of  December  following  ;  and  the  issues,  on  not  [fuilty  pleaded,  were 
tried  before  a  special  jury,  on  the  14th  April  1779,  when  the  defendant 
was  convicted  upon  both  indictments.  Afterwards,  he  filed  reasons  in  ar- 
rest of  judgment,  of  which  a  recapitulation  will  be  found  in  the  sentence 
of  the  court ;  and  these  reasons  were  argued,  and  overruled,  on  the  ir^ib 
day  of  the  same  month. 

The  first  indictment  was  for  altering  a  bill  of  parcels  and  receipt  given 
by  Margaret  Duncan,  for  goods  bought  from  her,  with  intent  to  defraud 
the  United  States  ;  and  the  charge  was  set  forth  in  the  following  words  : 

*'  Philadelphia  county,  ss. 

^^  The  jurors  for  the  conmionwealth  of  Pennsylvania,  upon  their  oaths 
and  aiBrmations,  do  present,  that  Cornelius  Sweers,  late  of  the  county 
aforesaid,  yeoman,  on  the  4th  day  of  February,  in  the  year  of  our  Lord 
1778,  and  long  before,  and  since,  was  a  deputy  commissary-general  of 
military  stores,  in  the  armies  of  the  United  States  of  America,  and  entrusted 
and  employed  by  Colonel  Benjamin  Flowers,  the  commissary-general 
of  military  stores  in  the  armies  aforesaid,  and  by  the  honorable  Continental 
Congress,  to  make  purchases  of  military  stores,  and  of  divers  other  articles, 
necessary  and  fitting  in  the  preparation  of  military  stores,  for  the  use  of 
the  armies  aforesaid,  and  to  make  payments,  and  take  receipts,  bills  of 
parcels,  and  other  vouchers  therefor.  And  the  jurors  aforesaid,  upon 
their  oaths  and  affirmations  aforesaid,  do  say,  and  further  present,  that  the 
said  Cornelius  Sweers,  *on  the  the  same  4th  day  of  February,  in  the  r^,.^ 
yeai  aforesaid,  at  the  city  of  Philadelphia,  in  the  county  aforesaid,  ^ 
having  in  his  custody  and  possession  a  certain  bill  of  parcels  or  ac- 
coimt»  with  a  certificate  and  receipt,  all  in  writing,  for  a  parcel  or  quan- 

41 


42  SUPIUCMB  COURT  [Apnl 

Befipublica  t.  Sweera. 

tity  of  flannel  cloth,  by  him  purchased  of  one  Margaret  Duncan,  for  the 
use  of  the  Laboratory  of  the  same  armies,  and  which  said  writing  was  in 
the  words,  figures,  ciphers  and  letters  following  ;  that  is  to  say  ; 
United  StcUes  ofAmericOy 

To  Margaret  Duncan^  Dr. 
1778^  Mb.  4th,  To  57  &  a  qr.  yds.  flannel,  32^.  6dL  £  83    5     7 

To  9  yds.  do.       35«.  15  15     0 

To  107  A  3  qr.  yds.  do.      52«.  6dL  282  16  10 

381  17     5 

I  do  certify  that  the  aboye  was  purchased  and  deliyered  to  me,  for  the 
use  of  the  Laboratory  at  Carlisle. 

Isaac  Corak,  Captain  of  the  Artillery. 

And  on  the  back  side  of  which  said  writing  is  indorsed  and  written  the  words 
following :  *  Received  the  within  contents  in  full,  Margaret  Duncan:'  He  the 
said  Cornelius  Sweers,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Philadelphia  aforesaid,  in  the  county  aforesaid,  with  force  and  arms, 
the  said  bill  of  parcels  or  writing,  falsely,  fraudulently  and  deceitfully,  did 
alter,  and  cause  to  be  altered,  by  falsely  making,  forging  and  adding  the 
figure  4  to  and  before  the  figure  9,  in  the  second  item  of  the  said  bill  of  par- 
cels or  writing,  which  figures  and  letters  did,  before  such  last-mentioned 
forgery,  import  and  signify  nine  yards,  but  by  reason  and  means  of  such  last- 
mentioned  forgery  and  addition,  did  become,  import  and  signify  forty-nine 
yards ;  and  also  by  forging  and  altering  the  figure  1,  in  the  sum  of  the  said 
second  item  in  the  bill  of  parcels  or  writing  aforesaid,  to  the  figure  8  ;  which 
figures  did,  before  such  mentioned  alteration  and  forgery,  import  and  signify 
fifteen  pounds  and  fifteen  shillings,  but,  by  reason  and  means  of  such  last- 
mentioned  alteration  and  forgery,  did  become,  import  and  signify  eighty- 
five  pounds  and  fifteen  shillings ;  and  also  by  falsely  forging  and  altering 
the  figure  3  to  the  figure  4,  and  the  figure  8  to  the  figure  5,  in  the  sum  total 
or  amount  of  the  said  bill  of  parcels  or  writing ;  which  figures  did,  before 
Much  last-mentioned  forgery  and  alteration,  impoirt  and  signify  three  hundred 
and  eighty-one  pounds,  seventeen  shillings  and  five  pence,  but,  by  reason 
and  means  of  such  last-mentioned  forgery  and  alteration,  did  become,  import 
and  signify  four  hundred  and  fifty-one  pounds,  seventeen  shillings  and  five 
pence,  with  intention  to  defraud  the  United  States  of  America  aforesaid,  of 
seventy  pounds  of  lawful  money  of  Pennsylvania ;  to  the  evil  example  of  all 
others  in  like  case  offending,  to  the  great  damage  of  the  said  United  States, 
and  against  the  peace  and  dignity  of  the  conmionwealth  of  Pennsylvania.'' 

»^g1  *The  second  indictment  was  ioT  forging  a  receipt,  purporting  to  be 

-'     a  receipt  from  one  Adam  Foulk,  with  intent  to  defraud  the  United 
States.    It  was  expressed  in  the  following  words: 

*^  Philadelphia  county,  ss. 

**  The  jurors  for  the  commonwealth  of  Pennsylvania,  upon  their  oaths 
and  affirmations,  do  present,  that  Cornelius  Sweers,  late  of  the  county  afore- 
said, yeoman,  on  the  first  day  of  July,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  seventy-seven,  and  long  before  and  since,  was  a  clerk  to 
the  department  of  the  commissary -general  of  military  stores,  in  the  armies  of 
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the  ITnited  States  of  Amerioa,  and  entrasted  and  employed  by  Colonel  Ben- 
jamin FlowerSytbe  commissary-general  of  military  stores  in  the  armies  afore- 
said, and  by  the  honorable  Continental  Congress,  to  make  payments  and  take 
receipts,  bills  of  parcels,  and  other  vonchers  for  military  stores,  and  for 
diTers  articles,  necessary  and  fitting  in  the  preparation  of  military  stores, 
purchased  for  the  use  of  the  armies  aforesaid,  and  to  keep  the  accounts 
thereof :  And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  afore- 
said, do  further  present,  that  the  same  Cornelius  Sweers,  on  the  same  day 
and  year  aforesaid,  at  the  city  of  Philadelphia,  in  the  county  aforesaid,  con- 
triving and  intending  falsely  and  fraudulently,  to  deceive*  and  defraud  the 
United  States  aforesaid,  with  force  and  arms,  falsely,  wickedly  and  unlaw- 
fully, did  make,  forge  and  counterfeit,  and  cause  to  be  made,  forged  and 
counterfeited,  a  certain  writing,  purporting  to  be  a  receipt  for  one  thousand 
and  twenty  pounds  and  fifteen  shillings,  and  purporting  to  be  signed  in  the 
name  of  one  Adam  Foulk,  in  the  words  and  figures  following,  to  wit, '  3  Rec'd, 
Ist  July  1777,  of  Col.  B.  Flower,  C.  Q.  M.  S.,  one  thousand  and  twenty 
pounds  15«.  for  820  bayonet  belts,  and  920  cartouch  boxes  for  the  use  of 
the  army. 
£1020  15  Adam  Foulk.' 

To  the  evil  example  of  all  others  in  like  case  offending,  to  the  great  dam- 
age of  the  United  States,  and  against  the  peace  and  dignity  of  the  common- 
wealth of  Pennsylvania. 

And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do 
further  present,  that  the  said  Cornelius  Sweers,  contriving  and  intending  the 
said  United  States,  falsely  and  fraudulently,  to  deceive  and  defraud,  then 
and  there,  with  force  and  arms,  the  said  writing,  so  as  aforesaid  falsely  made 
and  counterfeited,  purporting  to  be  a  receipt  for  the  sum  of  one  thousand 
and  twenty  pounds  and  fifteen  shillings,  and  purporting  to  be  signed  in  the 
name  of  the  said  Adam  Foulk,  wickedly,  unlawfully  and  fraudulently,  did 
publish,  and  cause  to  be  published,  as  and  for  a  true  writing  and  receipt  of 
the  said  Adam  Foulk;  which  said  falsely  forged  and  counterfeited     ^^ 
♦writing  id  in  the  words  and  figures  following,  to  wit:  *  3  Rec'd,  Ist  July     *• 
1777,  of  Col.  B.  Flower,  C.  G.  M.  S.  one  thousand  and  twenty  pounds  lbs. 
for  820  bayonet  belts  and  920  cartouch  boxes  for  the  use  of  the  army. 
£1020  15  Adam  Foulk.' 

(He  the  said  Cornelius  Sweers,  at  the  time  of  publishing  the  said  false  and 
counterfeit  writing  there,  by  him,  in  form  aforesaid,  well  knowing  the  said 
writing  to  have  been  falsely  forged  and  counterfeited  as  aforesaid) ;  to  the 
evil  example  of  all  others  in  like  case  offending,  to  the  great  damage  of  the 
said  United  States,  and  against  the  peace  and  dignity  of  the  commonwealth 
of  Pennsylvania." 

The  prisoner  being  brought  before  the  court  to  receive  sentence,  McEIbak, 
Chief  Justice,  addressed  him  to  the  following  effect: 

Cornelius  Sweers: — ^After  a  fair  and  full  trial,  you  have  been  convicted 
of  the  crime  oi  forgery^  upon  two  indictments,  by  a  special  jury  of  your 
country.  The  offence  stated  in  the  first  indictment,  is  that  of  altering  a  re- 
ceipt given  by  Margaret  Duncan ;  and  the  charge  contained  in  the  second 
incUctment,  is  that  of  forging  a  receipt,  purporting  to  be  the  receipt  of  Adam 
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Foulk.  Your  coonsel  hare  taken  several  ezoeptions  to  the  form  and  sub- 
stance of  these  indictments,  upon  a  motion  in  arrest  of  judgment. 

The  first  exception  was,  ^'  that,  at  the  time  of  the  offence  charged,  the 
United  States  were  not  a  body  corporate  known  in  law.''  But  the  court 
are  of  a  different  opinion.  From  the  moment  of  their  association,  the 
United  States  necessarily  became  a  body  corporate;  for,  there  was  no  supe- 
rior from  whom  that  character  could  otherwise  be  derived.  In  England,  the 
king,  lords  and  commons,  are  certainly  a  body  corporate ;  and  yet  there 
never  was  any  charter  or  statute,  by  which  they  were  expressly  so  created. 
An  indictment,  however,  may  be  sufficiently  maintained  upon  ''  an  intent  to 
deoeive  my  liege  subjects ; "  and  to  that  purpose  there  is  a  positive  authority, 
nut  referred  to  by  the  counsel,  where  a  person  was  indicted,  for  having  in 
his  custody  a  piece  of  base  metal,  in  the  similitude  of  a  six-pence,  knowing 
it  to  be  base,  with  intent  to  defraud  the  liege  subjects,  &c. 

The  second  exception  was,  *'  that  the  charges  in  the  indictments,  were 
not  direct  and  positive,  but  only  argumentative."  On  this  point,  we  can- 
not hesitate  to  declare,  that  the  charges  appear  to  us  to  be  as  direct  and  posi- 
tive, as  it  was  possible  to  express  them. 

The  third  exception  was,  ^'  that  the  indictments  do  not  charge  any  person 
was  actually  defrauded."  But  in  the  King  v.  Webby  2  Ld.  Raym.  1461, 
all  the  judges  declared,  that  if  the  cheat  be  prejudicial,  that  is,  of  such  a 
♦Aisl     ^^t^r®  *®  '^^y  prejudice,  an  indictment  *  would  well  lie.     In  the  case 

J  of  forgery,  properly  so  called,  which  includes  only  records,  deeds, 
wills,  or  public  instruments,  it  may,  perhaps,  be  necessary  that  some  person 
should  be  actually  prejudiced.  This  rule,  however,  does  not  extend  to 
cheats  of  the  present  description  ;  in  which  it  is  sufficient,  that  the  act  be  of 
a  prejudicial  nature.^ 

Upon  the  whole,  we  are  of  the  opinion,  that  your  conviction  has  been 
legal,  as  well  as  just ;  and,  therefore,  it  only  remains  to  pronounce  the  sen- 
tence of  the  court. 

Sentence,  on  the  first  indictment :  A  fine  of  70/.  and  imprisonment  until 
the  4th  of  July,  the  anniversary  of  American  Independence. 

Sentence,  on  the  second  indictment :  A  fine  of  1020/.  and  imprisonment 
until  the  next  annual  election  for  Pennsylvania,  and  standing  in  the 
pillory  for  one  hour,  (a) 

Fhe  following  appointments  took  place  in  the'oourse  of  April  and  September 

Terms  1780/ 

The  Hon.  Qeorgb  Bbtak,  Esquire,  was  appointed  a  Judge  of  the  Su- 
preme Court,  on  the  Sd  day  April  178Q. 

Jonathan  Dickinson  Sergeant^  Esquire,  having  resigned  the  office  of 
Attorney-General  on  the  20th  day  of  November  1780,  WiUiam  JBrcu^fordf 
junior.  Esquire,  was  appointed  Attorney-General  on  the  23d  day  of  Novem 
ber  1780. 

(a)  See  Respublica  v.  Teischer,  pasty  885 ;  2  D&ll.  299,  in  note ;  8  Id.  64.  And  see 
Respublica  «.  Powell,  jW9t,  47 ;  Commonwealth  v.  Wade,  stated  poit^  887,  in  note ;  Com. 
•.  Edcert,  2  Bro.  251 ;  Pennsylvania  v.  McKee,  Addison  88. 

'  See  McCIure  v.  Commonwealth,  86  Pemi  St.  853. 
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ReSPUBLIOA  V,   POWSLL. 

Cheating  hy  false  tokens. 

It  i«  Ml  indictable  oifence  in  a  public  officer,  to  impose  false  marks  on  stores  provided  for  the 
army  of  the  United  States,  whereby  the  public  is  injured. 

This  was  an  indictment  against  the  defendant,  a  baker  employed  by  the 
army  of  the  United  States,  for  a  cheat,  in  baking  219  barrels  of  bread,  and 
marking  them  as  weighing  88  lbs.  each,  whereas,  they  only  severally  weighed 
68  lbs.  The  indictment  being  originally  found  at  the  City  Court,  in  October 
sessions,  1779,  was  removed  by  certiorari  into  this  court. 

And  now,  LewiSj  ioT  the  defendant,  contended,  that  false  tokens  are  only 
indictable  by  the  stat.  of  33  Hen,  VIIL^  c.  1,  which  has  no  operation  in 
Pennsylvania;  and  he  cited  3  Burr.  1697  ;  1  Bum.  291  ;  2  Sess.  Cas.  2. 

The  Attorney-  Oeneral  {Sergeant)  insisted  that  the  ^defendant's  office  was 
a  public  trust;  and  cited  2  Burr.  1125  ;  1  Hawk.  187. 

Tub  Coubt  said,  that  this  was  clearly  an  injury  to  the  public;  and  the 
fraud  the  more  easily  to  be  perpetrated,  since  it  was  the  custom  to  take  the 
barrels  of  bread  at  the  marked  weight,  without  weighing  them  again.  The 
public,  indeed,  could  not,  by  common  prudence,  prevent  the  fraud,  as  the 
defendant  was  himself  the  officer  of  the  public  pro  hdc  vice.  They  were, 
therefore,  of  the  opinion,  that  the  offence  was  indictable,  (a) 


Jakes's  Claim. 
Estate-tail. 

Devise  to  A.,  "  during  the  term  of  his  natural  life,  and  if  he  leaves  lawful  issue,  then  to  such 
issue ;  but  in  case  of  his  dying  without  issue,  or  they  dying  under  twenty-one  years,**  then  to 
B.  in  fee ;  A.  was  attainted  of  treason :  HM,  that  he  took  an  tataU4aiU^  which  was  forfeited 
by  the  attainder. 

The  case  was  this  :  John  Parrock  was  attainted  of  High  Treason,  and  his 
estate  seized  and  advertised  for  sale.  Abel  James  filed  a  claim,  according  to 
the  act  of  assembly,  passed  the  6th  day  of  March  1778  (1  Sm.  L  457),  in 
order  to  obtain  a  decree  establishing  his  right,  to  what,  he  alleged,  was  a 
vested  remainder  in  him,  after  the  expiration  of  an  estate  for  life,  which,  he 
contended,,  was  all  that  John  Parrock  was  possessed  of  in  the  premises,  and 
he  never  had  any  issue. 

*  The  question  depended  on  the  due  construction  of  the  following  r^ .  ^ 
devise: — "  I  devise  the  residue  of  my  estate  to  John  Parrock,  during  ^ 
the  term  of  his  natural  life,  and  if  he  leaves  lawful  issue,  then  I  give  my 
real  estate  unto  such  issue;  but  in  case  of  his  dying  without  issue,  or  they 
dying  under  the  age  of  twenty-one  years,  then  I  devise  all  my  real  estate  unto 
Abel  James,  his  heirs  and  assigns,  on  condition  that  he  or  they  pay  the  Penn* 
sylvania  Hospital  300/." 

(a)  See  the  note  to  Respublica  v,  Sweers,  antty  p.  46. 
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James's  Claim. 

After  argument  (by  Serge&nt^  for  the  comtMmwedUh^  and  LewU^  for  the 
cUUmarU)^  the  Chief  Justiob  delivered  the  opinion  of  die  court  as  follows: 

MoEsAK,  Chief  Justice. — ^The  remainder  in  fee  of  this  estate  is  claimed 
by  Abel  James;  who  alleges  that,  whether  the  estate  given  to  Parrock  was 
for  life,  or  in  tail,  he  is  entitled  to  a  vested  remainder  in  fee,  which  is  not  barred 
by  the  attainder  of  Parrock.  The  court,  however,  arc  of  opinion,  that  the  word 
''  issue  "  in  this  case  is  a  limitation,  and  that  John  Parrock  took  an  estate- 
tail,  under  this  devise.  Probably,  indeed,  no  more  than  an  estate  for  life 
was  intended  to  have  been  given  to  him,  but  the  law  supervenes  that  inten- 
tion. There  is  a  second  intention,  manifest  in  the  will,  which  is  to  be  car- 
ried into  execution;  that  is,  that  the  issue  should  take  in  succession,  which 
they  could  not  do,  without  a  previous  estate  of  inheritance  in  the  father.  The 
meaning  of  the  testator  appears  clearly  to  have  been,  that  the  estate  should 
not  go  over,  while  there  was  any  issue,  and  it  is  expressly  provided,  that  all 
must  be  extinct,  and  none  have  attained  the  age  of  twenty-one  yearSi  before 
it  should  pass  to  Abel  James. 

This  is  not  a  new  case;  for,  it  has  been  long  settled,  that  the  words 
''  natural  life  "  make  no  difference.  Sunday* a  case,  9  Co.  127  ;  JETelin  v. 
JeningSy  1  Freem.  609  ;  Tlirustout  v.  Peaky  2  Eq.  Cas.  Abr.  312  ;  White  v. 
CoUinSy  Comyn  289  ;  1  Will.  600,  754,  &c.  ;  Fortesc.  83  ;  2  Ld.  Baym. 
1437  ;  1  Barnard,  in  K.  B.  6,  367.     Such  was  the  decision. 

As  therefore,  John  Parrock  took  an  estate-tail,  the  land  was  forfeited  by 
the  attainder;  and  the  claim  of  Abel  James  must  be  dismissed,  (a) 

The  claim  dismissed,  (d) 

(a)  Subsequently  to  this  decision  (in  May  1791),  John  Parrock  died  without  issue, 
and  the  assignees  of  Abel  James  instituted  an  ejectment  against  the  party  holding  un- 
der the  commonwealth,  having  previously  paid  8002.  to  the  Pennsylvania  HospitaL  A 
case  was  stated  for  the  opinion  of  the  supreme  court,  who  held^  that  the  estate  in 
the  commonwealth  ceased  on  the  death  of  John  Parrock,  and  that  the  remainder  to 
Abel  James  was  veiled  and  took  eifect  in  possession,  on  payment  of  the  8002.  The 
case  is  reported  in  1  Yeates  882,  by  the  name  of  Evans's  Lessee  v.  Davis.  And  see  the 
remarks  of  C.  J.  McRean  upon  the  foregoing  case,  in  1  Yeates  888.  See  also  Haines  o. 
Witmer,  2  Yeates  400 ;  Willis  v.  Bucher,  8  W.  C.  C.  869 ;  Burkhart  v.  Bucher,  2  Binn. 
465;  Carter  v.  M'Michael,  10  a  &  R.  429;  Kinsey  o.  Lardnw,  16  Id.  193. 

(5)  See  2  Doug.  488^  n. 
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APRIL  SESSIONS,  1780. 


MoiirrooiaEBY  v.  Hbnby  et  al. 
Admiralty, — Powers  of  ship-owners. 

Upon  a  general  retainer  of  a  Teasel  for  no  particalar  Toyage,  the  owner  maj  dismiss  the  mastef 
at  any  time,  without  cause  assigned ;  but  where  a  particular  voyage  is  agreed  upon,  though  they 
may  dismiss  him,  yet  they  would  be  liable  in  damages  in  a  oommon-law  court. 

Montgomery  v.  Wharton,  2  Pet  Ad.  897,  affirmed. 

This  case,  whicli  was  an  appeal  from  a  decree  in  the  Admiralty,  having 
been  elaborately  argued  on  the  6th  of  May,  the  Prbsidxnt  delivered  the 
opinion  of  the  Court 

RsBDy  President. — ^The  case  upon  which  we  are-^^now  to  give  our  judg- 
menty  comes  before  us  imder  the  following  circumstances : — Captain  Mont- 
gomery was  master  and  commander  of  the  ship,  called  the  General  Greene, 
designed  for  a  voyage  to  Martinico.  While  the  ship  lay  in  the  river,  a 
severe  frost  happened,  which  occasioned  a  great  delay,  and  the  owners 
thought  proper  to  alter  their  plan.  Differences  then  arose :  they  dismissed 
Captain  Montgomery,  and  toolc  the  ship  from  him.  Upon  this,  he  preferred 
his  libel  in  the  court  of  admiralty,  complaining  of  the  injury,  as  done  to 
him  in  the  port  of  Philadelphia,  and  within  the  jurisdiction  of  the  court  of 
admiralty.  The  answer  of  the  owner  to  the  libel  is,  that  they  had  a  right 
to  remove  their  captain  when  they  pleased,  and  that  they  are  willing  to  pay 
him  any  damages  he  may  have  received  by  the  removaL 

Two  general  questions  arise :  1.  Is  the  matter  complained  of  within 
the  admiralty  jurisdiction?  2.  On  the  merits,  had  the  owners  a  right  to 
remove  Capt.  Montgomery? 

The  first  question  is  subdivided  into  two  others.  1.  Had  the  conrt  of 
admiralty  cognisance  of  this  cause,  considering  the  place  where  the  offence 
is  charged  to  have  been  done?  2.  Is  the  subject-matter  of  admiralty 
cognisance  ? 

All  the  proceedings  are  laid  to  have  taken  place  within  the  port  of  Phil- 
adelphia. The  respondents  say,  that  the  river  Delaware  is  not  within  the 
admiralty  jurisdiction,  and  to  prove  this,  they  cite  Ld.  Raym.  1453.  But,  it 
appears  to  us,  that,  from  the  12th  and  15th  Ric,  U.j  the  admiralty  has  had 
jurisdiction  on  all  waters  out  of  the  body  of  the  county.  There  has  ^^ 
been  great  debate  as  to  what  is  *  meant  by  high  seas.  A  road,  haven,  ^ 
or  even  river,  not  within  the  body  of  the  county,  is  high  sea,  in  the  idea  of 
dviliana.    Therefore,  if  the  river  Delaware  is  out  of  the  body  of  any  county, 

47 


so  COURT  OF  ERRORS  AND  APPEALS  [AprU 

Montgomery  y.  Heniy. 

we  think  it  clear,  that  it  is  within  the  admiralty  jurisdiotion.  And  the 
court  would  endeayor  to  enlarge  its  jurisdiotiony  rather  than  a  place  should 
remain  subject  to  no  control  The  place  where  the  fact  was  done,  which  is 
complained  of  as  an  injury,  is  expressly  alleged  in  the  libel,  to  be  within  the 
jurisdiction  of  the  admiralty.  This  is  not  contradicted  in  the  answer ;  and  we 
must  take  up  the  matter  as  it  stands  upon  the  libel,  not  on  the  evidence ; 
because  there  is  no  opportunity  to  traverse.  On  this  point,  therefore,  we 
rather  incline  to  say,  the  jurisdiction  is  well  laid. 

But  what  we  found  our  decree  upon,  is  the  other  particular,  the  subject- 
matter.  It  has  been  contended  by  the  counsel  for  the  respondents,  that  the 
court  of  admiralty  cannot  carry  an  agreement  into  specific  execution ;  and, 
also,  that  this  is  never  done,  even  in  a  court  of  chancery,  for  one  party,  un- 
less they  could  do  it  for  the  other,  in  ease  they  wished  for  a  specific  per- 
formance. To  this,  it  has  been  answered,  that  otherwise  there  is  no  com- 
plete remedy. 

It  was  observed,  by  one  of  the  counsel  for  the  respondents,  that  it  is 
difficult  to  know  in  what  light  to  consider  the  application  in  this  instance. 
It  appears  to  us,  however,  that  it  can  be  considered  in  no  other  light,  than 
as  an  application  to  compel  a  specific  performance  of  an  agreement :  And 
to  show  that  this  can  be  done  by  a  court  of  admiralty.  Vent.  32,  was  cited  ; 
where  it  appears,  that  a  master  of  a  vessel  in  Spain  had  been  obliged 
to  take  on  board  his  vessel  forty  butts  of  wine.  But  the  determination  of 
the  admiralty  in  England  seems  to  be  rather  out  of  respect  to  the  foreign 
court.,  than  from  an  opinion,  that  they  could  do  this  by  virtue  of  their  au- 
thority originally  ;  for^  it  is  introduced  by  saying,  that  the  judgment  of  a 
foreign  court  ought  to  be  supported,  even  as  to  what  might  not  be  cogni- 
sable originally  there. 

It  lias  been  said  that  the  court  of  admiralty  acts  in  rem^  that  is,  only 
to  make  the  objects  of  dispute  responsible.  This,  however,  is  a  confi- 
dential trust,  and  we  see  no  instances  of  any  such  jurisdiction.  Does  the 
master  ship  himself  on  the  credit  of  the  ship  ?  No  ;  it  is  no  more  than  a 
contract.  Whether  the  doctrine  of  mutuality  of  remedies  be  a  fixed  rule 
in  the  court  of  chancery,  I  am  not  altogether  certain  ;  but  it  is  reasonable, 
that  the  parties  should  stand  on  an  equal  footing.  No  such  remedy  could 
be  obtained  by  the  owners  against  the  master.  It  is  said,  he  might  be  at- 
tached, if  he  failed  of  his  duty  ;  so  might  the  owners ;  still  the  ship 
would  be  liable,  as  against  the  owners.  Indeed,  I  know  of  no  case  where 
an  attachment  has  issued,  unless  for  some  contempt ;  nor  does  Carthew 
contradict  this. 

If  the  libel  is  considered  as  complaining  of  a  trespass^  instead  of  de- 
manding performance  of  the  agreement,  I  do  not  see  that  this  will  help 
the  appellant ;  for,  an  admiralty  court  cannot  give  damages,  (a) 
^-.-t  *  This  seems  to  be  assigning  to  this  court  a  jurisdiction  which  it 

^  has  not.  We  are,  therefore,  unanimously  of  opinion,  that,  from 
the  object  of  the  libel,  it  cannot  be  supported. 

As  to  the  other  point,  the  dismissal  of  the  master,  we  are  of  opinion, 
that  upon  a  general  retainer,  for  no  particular  voyage,  the  master  may 

(a)  But  see  the  case  of  Talbot  v.  Three  Brigs,  Ac,  poit^  p.  95,  where  Dickxnbom^ 
President,  said,  "It  is  now  settled,  that  damages  may  be  assessed  in  the  admiralty." 
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be  dismissed  at  any  time,  withoat  cause  assigned  ;  bat  that  where  there  is 
a  charter-party,  bills  of  bindings  and  a  particular  voyage  agreed  upon, 
though  the  owners  may  dismiss  the  master,  yet  they  would  be  liable  in  a 
common-law  court.  Suspicions  might  probably  be  sufficient  to  discharge, 
without  proofs  ;  but,  if  the  dismissal  should  appear  to  have  been  a  wan- 
ton abuse,  the  jury  would  give  great  damages,  otherwise  little  ;  or,  as  the 
circumstances  might  be — ^nothing,  (a) 

We  therefore  Mtm  the  decree  with  oost8.(d) 

(a)  See  Respublica  t.  Lacs^  B  DalL  118. 

(b)  The  decree  of  the  court  of  admiralty  in  this  case  is  reported  in  the  rolume  of 
Admiralty  Judgments  by  Judge  Hopunson,  page  24^  and  in  2  Peters*  Admiralty  Decis- 
ioQS,  p.  897.  Upon  the  subject  of  admiralty  jurisdiction,  see  Jennings  «.  Carson,  1 
Pet  Ad  8;  Qardner  o.  The  N.  Jersey,  Id.  281;  Brevoor  o.  The  Fair  American,  Id.  02; 
Mozon  0.  The  Fanny,  2  Id  826,  Ac 

1  Da£L.— 4  4t 
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The  Claim  of  Jacobs  v.  Adams,  Ezecntor. 

Interest. 

Intereet  is  not  reoorerabla,  where  money  has  been  reodved  and  paid  in  a  mistake^  and  ndthei 
frand  nor  surprise  is  imputed  to  either  partj. 

This  case  had  been  argued,  on  the  3d  of  July,  by  ZiewiSy  for  the  claimant, 
and  Bradford  for  the  estate  of  Adams.  The  former  cited  2  P.  Wms.  157, 
164 ;  Pract.  Reg.;  Bam.  151 ;  3  Wils.  206 ;  2  Burr.  1083.  The  latter  cited 
10  Mod.  277  ;  6  Id.  167. 

And  now,  the  8th  of  July,  the  Chisf  Justiob  stated  the  question,  and 
delivered  the  opinion  of  the  court,  to  the  following  effect : 

MoEban,  C.  J. — The  testator,  Flowers,  and  Jacobs,  entered  into  an 
agreement  for  the  sale  of  certain  lands ;  soon  after  which,  Flowers  died,  and 
Jacobs  paid  the  purchase-money  to  his  executors.  The  will,  however,  which 
appointed  these  executors,  was  afterwards  set  aside,  having  been  obtained 
by  undue  influence ;  and  Jacobs  filed  the  present  claim  to  recover  the  money 
that  he  had  thus  improperly  paid. 

The  only  question  submitted  to  the  consideration  of  the  court,  is,  whether, 
under  these  circumstances,  interest  should  be  allowed  ? 

If  there  appeared,  on  the  part  of  the  executors,  anything  like  a  suppresaio 
veriy  or  suggeatio  faUiy  our  decision  would,  perhaps,  be  different  from  that 
which  we  have  formed.  But  on  the  present  complexion  of  the  transaction, 
we  think  no  interest  ought  to  be  allowed. 

In  Ventris,  it  is  said,  that  no  interest  is  lawful,  and,  in  many  other  cases, 
that  it  cannot  be  recovered,  unless  given  by  a  positive  statute.  When  the 
Stat,  of  Hen,  VIL  was  passed,  a  question  arose,  whether  interest  might  be 
allowed,  pending  a  writ  of  error ;  and  it  was  refused.  In  the  case  of  prom- 
issory notes,  however,  where  a  day  certain  is  fixed  for  payment,  interest  is 
is  allowed  from  the  day  of  payment:  and,  where  no  day  is  fixed,  it  is  paya- 
ble from  the  time  of  demand*  But  in  the  instance  before  us,  the  money  was 
received  as  well  as  paid,  in  a  mistake,  and  neither  fraud  or  surprise  can  be 
imputed  to  either  party.  Therefore,  let  the  claim  be  allowed  for  the  princi- 
pal sum  which  Jacobs  had  paid,  without  interest,  (a) 

(a)  This  case,  stated  somewhat  differently,  is  cited  in  Henry  «.  Risk,  po%%  p.  265. 
And  the  principle  upon  which  it  was  decided  was  adopted  in  Brown  «.  Campbell,  1  S.  ft 
R  176,  and  King  r  Diehl,  9  Id.  409.     See  also  Eckert  o.  Wilson,  12  Id.  89d. 
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*  Rbspublioa  v.  Samttbl  Chaficah. 

High  treason  znight  haye  been  committed  against  the  commonwealth  of  Pecnsyiyaaia,  preyious  to 
the  meeting  of  the  supreme  executiTe  council,  in  March  1777 ;  but  under  the  act  of  28th  of 
January  1777,  it  seems,  that  an  inhabitant  of  Pennsylvania  had  the  priTilege  of  choosing  his 
side  in  the  political  contest,  until  the  11th  of  February  1777. 

By  a  proclamation,  dated  the  15tli  June  1778,  issued  by  the  Supreme 
Executive  Council,  in  pursuance  of  the  act  of  assembly,  passed  the  6th  of 
March  preceding,  for  the  attainder  of  divers  traitors,  «fec.  (1  Sm.  L.  449),  the 
prisoner  had  been  required  to  surrender  himself  on  the  1st  of  August  follow- 
ing, &c.,  or  to  be  attainted  of  high  treason  agreeably  to  that  act.  The 
time  allowed  for  his  surrender  being  elapsed  ;  the  attorney-general  filed  a 
suggestion,  in  the  usual  form,  stating  that  Samuel  Chapman  the  prisoner 
was  the  person  required  by  the  proclamation  to  surrender  himself,  &c. ;  that 
he  had  not  surrendered  himself,  &c. ;  that  he  was  therefore  attainted  ;  and 
this  he  was  ready  to  verify,  &c.  The  Chief  Justice  then  asked  the  prisoner, 
what  he  had  to  say,  why  execution  should  not  be  awarded  against  him. 

Upon  which,  the  said  Samuel  Chapman,  the  prisoner,  saith,  ore  tentis, 
that  he  was  bom,  and  hath  ever  remained  and  continued  a  subject  of  the 
king  of  Great  Britain,  and  is  now  a  prisoner  of  war  ;  and  that  he  is  not, 
nor  hath  ever  been  a  subject  or  inhabitant  of  this  commonwealth  ;  nor  hath 
he,  nor  he  never  had,  any  real  estate  in  this  commonwealth  ;  neither  hath  he  at 
any  time  owed  allegiance  thereto  :  Wherefore,  he  prays  that  execution  may 
not  be  awarded  against  him,  &o. 

The  attomey-general  replied,  that  the  said  Samuel  Chapman,  the  pris- 
oner, was  an  inhabitant  and  subject  of  this  commonwealth,  &c.,  and  that  he 
did  owe  allegiance  thereto,  &c.    Whereupon,  issue  was  joined. 

The  evidence  upon  the  trial  of  this  issue  was,  that  the  prisoner  was  born 
in  Bucks  county,  in  this  state,  and  that  he  had  resided  there  until  the  26th 
day  of  December  1776,  at  which  time,  he  departed  and  joined  the  enemy. 
Whether,  upon  these  facts  he  was  to  be  considered  as  an  inhabitant  and 
subject  of  the  commonwealth  of  Pennsylvania,  at  the  time  of  his  departure, 
was  the  great  question  to  be  decided. 

His  counsel  argued,  that  on  the  26th  December,  1776,  there  was  no  go- 
vernment established  in  Pennsylvania,  from  which  he  could  receive  protec- 
tion ;  and,  consequently,  there  was  none  to  which  he  could  owe  allegiance — 
protection  and  allegiance  being  political  obligations  of  a  reciprocal  nature. 
The  doctrine  of  perpetual  allegiance,  to  be  found  in  the  books,  applies  only 
to  established  and  settled  governments  ;  not  to  the  case  of  withdrawing  from 
an  old  goverment,  and  erecting  a  distinct  one.  Then,  every  member  of  the 
community  has  a  right  of  election,  or  resort  to  which  he  pleases  ;  and  even 
after  the  new  system  is  formed,  he  is  entitled  to  express  his  dissent ;  and 
dissenting  from  a  majority,  to  retire  with  impunity  into  another  country. 
Upon  this  principle,  it  was  asserted,  that  the  prisoner  never  was  a  sub- 
ject of  the  state  of  Pennsylvania  ;  and  *the  following  narrative  r^^s 
of  the  measures  pursued  in  organizing  the  constitution,  was  deliv-  ^ 
ored  in  support  of  the  assertion. 

Hie  firnt  act  of  legislation,  under  the  constitution,  was  passed  on  tlie 
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21bt  January  1111.  On  the  28th  day  of  the  same  month,  the  laws  of  the 
late  province,  with  certain  restrictions,  were,  from  and  after  the  10th  day  of 
February  then  next,  to  be  revived  ;  and  on  the  4th  of  March  following,  the 
first  President  and  Vice-President  were  elected  ;  when,  also,  the  first 
minutes  were  made  on  the  records  of  the  Supreme  Executive  Council.  So 
that  the  prisoner's  departure  from  this  state,  on  the  26th  December  1776, 
was  near  a  month  antecedent  to  any  legislative  act ;  and  near  three  months 
before  all  the  branches  of  the  government  were  organized  and  put  into  actual 
operation.  Besides,  the  act  for  the  revival  of  the  laws,  expressly  admits 
that  they  were  not  in  force  from  the  14th  May  1776,  until  the  11th 
February  1777  :  and  the  act  for  declaring  what  shall  be  treason,  which  did 
not  pass  until  the  last-mentioned  date,  excludes  every  idea  of  retrospect ; 
declaring  only,  ^^  that  all  persons  now  inhabiting,  &c.,  within  the  limits  of 
the  state  of  Pennsylvania  ;  or  that  shall  voluntarily  come  into  the  same 
hereafter  to  inhabit,  &c.,  do  owe  and  shall  pay  allegiance,  &a"  The  pris* 
oner,  at  the  time  of  passing  this  act,  was  not  an  inhabitant :  nor  has  he 
since  voluntarily  become  one.  He  does  not,  therefore,  owe  allegiance  to  the 
state,  and  cannot  be  denominated  a  subject  of  Pennsylvania.  With  respect 
to  the  act  of  the  6th  March  1778,  on  the  authority  of  which  the  present 
proclamation  issued,  it  is  evidently  an  ex  post  fcusto  law,  and  as  such,  con- 
trary to  the  words  and  spirit  of  the  constitution.  But  if  the  prisoner  never 
was  a  subject  of  the  commonwealth  of  Pennsylvania,  this  law  cannot  operate 
against  him  in  the  decision  of  the  issue  before  the  court. 

The  counsel  for  the  prisoner  cited  the  following  authorities  in  the  course 
of  their  argument :  Puff.  639;  Locke  on  Gov.  229,  168,  227  ;  Vatt.  28,  26,  ft. 
8,/>.  109;  Burlemaqui  27,  33;  1  Bl.  Com.  45;  Harvexfe  ccwe,  Foster  C.  L.  65. 

The  Attorney-  Oeneral  stated  the  question  to  be,  in  fact,  whether  Penn- 
sylvania was  a  commonwealth  on  the  26th  day  of  December  1776?  By  the 
Declaration  of  Independence,  on  the  4th  July  1776,  every  state  in  the 
union  was  solemnly  declared  to  be  free  and  independent.  But  even  before 
that  period,  congress  had  recommended,  that  new  governments  should  be 
framed,  adequate  to  the  exigency  of  the  public  affairs ;  and  a  council  of 
safety,  with  other  temporary  bodies,  actually  discharged  the  functions  of  the 
state.  See  Journals  of  Congress  10th  and  14th  May  1776 ;  4th  of  June 
1776  ;  16th  June  1776  ;  24th  do.  and  July  14th. 

In  consequence  of  the  Declaration  of  Independence,  however,  a  Oenend 
Convention  assembled  at  Philadelphia  on  the  15th  July,  1776  ;  and  on  the 
28th  of  September  following,  agreed  to  that  social  compact  under  which  the 
people  of  this  state  are  now  united.  It  appears,  that  a  quorum  of  the  legisla* 
Kti*!     ^^^^  body,  created  by  the  constitution  *thus  established,  met  on  the 

-*  28th  of  November  1776,  and  then  chose  their  speaker  and  clerk.  1 
Min.  Ass.  98.  On  the  succeeding  day,  the  clerk  was  qualified,  eeveral  public 
officers  were  appointed,  and  votes  were  entered  into  respecting  the  collection 
of  fines  from  non-associators,  and  the  enacting  of  a  militia-law.  Id.  On  the 
30th  of  November,  the  house  having  made  sundry  orders  relative  to  the 
militia,  adjourned  until  the  1st  of  December,  and  on  the  5th  of  that  month, 
when  the  house  were  again  assembled,  a  committee  was  appointed  to  bring 
in  the  draft  of  a  militia-law.  Id.  100.  With  respect  to  the  Executive  Council, 
it  is  true,  that  body  did  not  enter  upon  any  official  biwiiesBi  until  the  begin- 
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lUBg  d  March  1777  ;  but  its  members  were  chosen  at  the  same  time  with 
the  members  of  the  legislature. 

From  this  reoapitulatioiiy  it  appears,  that,  even  before  the  estabUshment 
of  tiiie  constitution^  a  goyemmcnt  under  the  authority  of  the  people  was  ad* 
ministered  by  oouncils,  committees  and  conventions.  After  the  establish* 
ment  of  the  constitution,  however,  the  legislative  (which  is  the  sovereign) 
body,,  assembled  and  proceeded  to  discharge  its  duties  ;^  and  it  was  not  nec- 
essary to  the  existence  of  the  government,  either  that  they  should  have  en* 
acted  a  law,  or  that  the  Supreme  Executive  Council  should  have  been  con« 
▼ened. 

Under  every  change  of  the  government,  Samuel  Chapman  remained  hero 
until  the '26th  day  of  December  1776  ;  and,  at  that  time,  he  was  certainly  a 
subject  of  the  state  of  Pennsylvania,  under  the  constitution  agreed  to  on  the 
l^th  day  of  September  preceding,  whatever  doubts  may  be  entertained  with 
respect  to  the  former  establishments.  That  this  was,  likewise,  the  sense  of 
the  legislature,  is  abundantly  evident  from  the  act  on  which  the  proclama- 
tion  is  founded  ;  for  Mr.  Galloway  and  others,  who  joined  the  enemy  in  the 
fall  of  1776,  are  there  considered  as  subjects  of  Pennsylvania  ;  and  all  the 
states  are  clearly  deemed  to  have  been  free  and  independent  from  the  decla- 
ration published  by  congress  on  the  4th  of  July  in  that  year. 

The  Attorney-General,  to  show  the  definition  of  a  nation,  the  relation 
i^ch  a  dtiz/en  bears  to  the  state,  and  the  natural  connection  between  a  state 
of  society  and  the  institution  of  a  government,  cited  the  following  authors  : 
Vatt.  92  ;  Id.  JB.  1,  c.  19,  §  212  ;  Id.  §  l,/>.  9  ;  Id.  § 4.  Burlem.  26  ;  1  Black. 
Com.  46,  47,  48,  213  ;  Yatt.  p.  15,  §  26  ;  Id.  19,  §  38. 

Ths  Chibf  Justice  delivered  a  learned  and  circumstantial  charge  to  the 
jury.  After  stating  the  proclamation,  the  issue,  and  the  evidence,  he  pro* 
ceeded  as  follows : 

MoKsAK,  Chief  Justice. — ^The  question  that  is  to  be  decided  on  the  facts 
before  us,  is,  whether  Samuel  Chapman,  the  prisoner  at  the  bar,  ever  was  a 
subject  of  this  commonwealth?  The  reason  which  has  been  principally 
urged  to  take  him  out  of  that  description,  is  that  on  the  26th  day  of  De- 
cember, in  the  year  1776,  when  he  withdrew  from  Pennsylvania,  no  govem<- 
nfCUt  existed  to  which  he  could  owe  allegiance  as  a  subject.  I  shall,  in  the 
first  place,  consider  how  *far  this  defence,  under  the  circumstances  ^^ 
of  the  case,  would  avail  the  prisoniBr  upon  an  indictment  for  high  ^ 
treason. 

The  Attorney-General  has  referred  to  the  declaration  of  Independence,  on 
the  4th  of  July  1776,  when  the  freedom  and  sovereignty  of  the  several 
states  were  announced  to  the  world;  and  also,  to  a  resolution  of  congress 
recommending  the  formation  of  such  governments,  as  were  adequate  to  the 
exigeucy  of  the  public  affairs.  The  sister  states  pursued  different  modes  of 
complying  with  this  recommendation.  The  citizens  of  Connecticut,  New 
Hampdure  and  Bhode  Island,  considered  themselves  in  a  situation  similar  to 
thi^  which  occurred  in  England,  on  the  abdication  of  James  the  second;  and, 
wanting  only  the  form  of  a  royal  governor,  their  respective  systems  of 
govenunent  hav^  still  been  continued;  while  the  other  states  adopted  tem- 
porary expedients^  until  regular  constitutions  could  be  formed^  matured  and 
offganissedi 
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And  here  it  is  contended,  that,  prior  to  the  constitution  under  which  we 
now  live,  the  state  of  Pennsylvania  was  governed  by  a  council  of  safety, 
and  committees.  But  to  this,  it  is  answered,  that  until  laws  were  passed  by 
a  competent  legislative  power,  no  government  could  be  said  to  exist;  and,  as 
the  act  of  the  28th  of  January  1779,  for  the  revival  of  the  laws,  virtually 
declares  that  they  were  suspended  from  the  14th  May  1776,  until  the  11th 
February  1777,  it  is  inferred,  that  during  that  period,  no  allegiance  was  due, 
and  no  treason  could  be  conmiitted. 

Although  I  think  this  point  immaterial  to  the  prisoner,  since  a  govern- 
ment might  have  existed,  and  yet  not  be  of  such  a  nature  as  to  affect  him, 
it  cannot  be  denied,  that  a  kind  of  government,  independent  of  Great 
Britain,  was  administered  in  Pennsylvania,  antecedent  to  the  establishment 
of  the  present  constitution.  The  powers  of  sovereignty  were  then  lodged 
with  congress,  under  whose  authority  a  council  of  safety  had  been  elected 
by  the  people,  and  were  employed,  in  conjunction  with  other  committees,  to 
conduct  the  war,  and  to  secure,  as  far  as  so  imperfect  a  system  could,  the 
rights  of  Uf  e,  liberty  and  property  within  this  state.  It  is  certain,  indeed, 
that  a  formal  compact  is  not  a.  necessary  foundation  of  government;  for,  if 
an  individual  had  assumed  the  sovereignty,  and  the  people  had  assented  to  it, 
whatever  limitations  might  afterwards  have  been  imposed,  still  this  would 
have  been  a  legal  establishment.  No  express  provision,  however,  has  been 
at  any  time  made,  for  defining  what  should  be  treason  against  those  tem- 
porary bodies;  but  it  may  be  well  enough  to  observe,  that  treason  is  a  crime 
known  to  the  conmion  law. 

Afterwards,  we  find,  that  a  General  Convention,  elected  by  the  people,  met 
on  the  16th  day  of  July  1776,  for  the  express  purpose  of  framing  a  new 
government ;  and  during  the  sessions  of  this  body,  its  members,  collectively, 
assumed  the  powers  of  making  ordinances,  of  appointing  members  of  con- 
gress, and  of  defining  high  treason,  and  its  punishment.  All  their  proceed- 
♦fi'?!     ^^S^  ^^^  injunctions,  except  the  ordinance  respecting  treason,  were 

J  approved  and  executed;  *and  the  constitution  which  they  eventually 
agreed  upon,  was  incontrovertibly  a  dissolution  of  the  government,  as  far  as 
related  to  the  powers  of  Great  Britain,  but  not  in  relation  to  the  powers 
which  had  been  before  exercised  by  councils  and  committees. 

The  Attorney-General  has  urged  that,  at  least,  as  soon  as  the  government 
under  the  new  constitution  was  formed,  which  he  says  was  on  the  28th  of 
November  1776,  the  members  of  coimcil  being  then  chosen,  and  the  legisla* 
ture  actually  assembled,  the  sovereignty  of  the  state  was  complete,  and 
allegiance  followed,  by  a  necessary  consequence,  without  the  intervention  of 
any  positive  law.  But  the  advocates  for  the  prisoner  again  object,  that  the 
government  cannot  be  said  to  be  established,  until  there  is  a  meeting  of  all 
its  parts,  and  that  as  the  executive  council  never  met  until  the  4th  of  March 
1777,  the  state  was  incapable  of  affording  protection,  and  therefore,  was  not 
entitled  to  allegiance,  before  that  time. 

On  this  occasion,  the  sentiments  of  several  eminent  civilians  have  been 
read  to  us ;  not  as  authorities  binding  upon  our  judgment,  but  as  a  means  of 
information  derived  from  the  great  learning  and  abitities  of  the  respective 
writers,  and,  principally  indeed,  on  account  of  the  intrinsic  weight  of  the 
reasons  by  which  their  doctrines  are  supported.  Locke  says,  that  when  the 
executive  is  totally  dissolved,  there  can  be  no  treason ;  for  laws  are  a  mere 
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nullity,  unless  there  i^  a  power  to  execute  them.  But  that  is  not  the  case  at 
present  in  agitation  ;  for  before  the  meeting  of  council  in  March  1777,  all 
its  members  were  chosen,  and  the  legislature  was  completely  organized :  so 
that  there  did  antecedently  exist  a  power  competent  to  redress  grievances^ 
to  afford  protection,  and  generally,  to  execute  the  laws ;  and  allegiance  being 
naturally  due  to  such  a  power,  we  are  of  opinion,  that  from  the  moment  it 
was  created,  the  crime  of  high  treason  might  have  been  committed  by  any 
person,  who  was  then. a  subject  of  the  commonwealth.  The  act  of  the  llA 
of  February  1777,  expressly  authorizes  this  opinion;  for,  we  find  it  there 
said,  '^  That  all  and  every  person  and  persons  (except  prisoners  at  war)  now 
inhabiting,  &c.,  within  the  limits  of  this  state ;  or  that  shall  voluntarily 
come  into  the  same  hereafter  to  inhabit,  &c.,  do  owe,  and  shall  pay  allegi- 
ance, &c."  This,  therefore,  contradicts  the  idea,  suggested  by  the  advocates 
for  the  prisoner,  that  allegiance  was  not  due  until  the  meeting  of  the  executive 
council,  on  the  4th  of  March  ensuing ;  and,  although  he  cannot  be  convicted 
upon  that  act,  yet  allegiance  being  due  from  the  28th  of  November  1776, 
when,  as  I  have  already  observed  the  legislature  was  convened,  and  the 
members  of  council  were  appointed,  treason,  which  is  nothing  more  than  a 
criminal  attempt  to  destroy  the  existence  of  the  government,  might  certainly 
have  been  committed,  before  the  different  qualities  of  the  crime  were  de- 
fined, and  its  punishment  declared  by  a  positive  law.     1  Bl.  Com.  46. 

Having  thus  dismissed  the  preliminary  question,  whether  the  prisoner's 
defence  would  avail  him  upon  an  indictment  for  high  treason,  *I  shall     ^^ 
proceed  to  inquire,  if  there  are  any  circumstances  that  take  his  case     ^ 
out  of  the  general  opinion  expressed  by  the  court  upon  that  point. 

The  act  for  the  revival  of  the  laws,  passed  the  28th  of  January  1777,  wai 
intended,  I  think,  merely  to  declare,  that  those  laws  which  were  originally 
enacted  under  the  authority  of  George  the  Third,  ceased  any  longer  to  derive 
their  virtue  and  validity  from  that  source.  But  there  is  great  inaccuracy  in 
penning  the  act ;  for,  though  it  would  seem,  by  the  former  part  of  the  sec- 
ond section,  to  be  the  sense  of  the  legislature,  that  from  the  14th  of  May 
1776,  to  the  10th  of  February  1777,  the  operation  of  all  the  acts  of  assem- 
bly should  be  suspended ;  yet,  in  the  close  of  the  same  section,  obedience  to 
those  acts,  to  the  common  law,  and  to  so  much  of  the  statute  law  of  Eng- 
land, as  have  heretofore  been  in  force  in  Pennsylvania,  is,  with  some  excep- 
tions in  point  of  style  and  form,  expressly  enjoined.  We  may,  however, 
fairly  infer  from  the  general  tenor  of  the  act,  that  those  who  framed  it, 
thought  the  separation  from  Great  Britain  worked  a  dissolution  of  all  gov- 
ernment, and  that  the  force,  not  only  of  the  acts  of  assembly,  but  of  the  com- 
mon law  and  statute  law  of  England,  was  actually  extinguished  by  that  event. 

This,  therefore,  necessarily  leads  to  the  consideration  of  a  very  important 
subject.  In  civU  warSy  every  man  chooses  his  party ;  but  generally  that  side 
which  prevails,  arrogates  the  right  of  treating  those  who  are  vanquished  as 
rebels.  The  cases  which  have  been  produced  upon  the  present  controversy, 
are  of  an  old  government  being  dissolved,  and  the  people  assembling  in  order 
to  form  a  new  one.  When  such  instances  occur,  the  voice  of  the  majority 
must  be  conclusive,  as  to  the  adoption  of  the  new  system ;  but  all  the  writers 
agree,  that  the  minority  have,  individually,  an  unrestrainable  right  to  remove 
with  their  property  into  another  country ;  that  a  reasonable  time  for  that 
purpose  ought  to  be  allowed ;  .imd,,  in  short,  that  none  are  subjects  of  the 
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adopted  goyenment^  who  have  not  freely  assented  to  it.  What  id  a  reason- 
able time  for  departure  may,  perhaps,  be  properly  left  to  the  determination 
of  a  court  and  jury.  But  whether  a  man  should  be  suffered  to  join  a  papty, 
or  nation,  cut  open  war  with  the  country  he  leaves^  is  a  question  of  singular 
magnitude.  The  ground  is  hitherto  untrodden,  but  there  is  sudii  i^parent 
injustice  in  the  thing  itself,  that  I  am  inclined  to  tldok,  it  would  amount  to 
an  act  of  treason.    Pnffendorf,  6!i9. 

This  is  not,  however,  the  situation  of  the  prisoner.  Penasylvuiia  was 
not  a  nation  at  war  with  another  nation ;  but  a  country  in  a  state  of  owU  wai\ 
and  there  is  no  precedent  in  the  books  to  show  what  might  be  done  in  that 
case ;  except,  indeed,  where  a  prince  has  subdued  the  people  who  took  arraa 
against  him,  before  they  had  formed  a  regular  goYemmont^  whidi  is^  like- 
wise, inapplicable  here. 

But  ijiis  difficulty  seems  to  vanish,  by  having  recourse  to  the  opinion  of 
the  legislature,  in  their  act  of  the  11th  February  1777;  for^  when  describing 
_  1     from  whom  allegiance  is  due,  they  speak  only  ^f  persons  then  inr 

J  habiting  the  state,  or  who  should  thereafter  become  its  inhabitants. 
Hence,  a  discrimination  is  evidently  made  between  those  perscms,  and  such 
aa  had  previously  joined  the  enemy;  meaning  that  this  election  to  adhere  to 
the  British  government,  should  not  expose  the  party  to  any  future  punish- 
ment. It  is  true,  that  there  are  not  any  negative  worda  to  this  effect;  but| 
taking  the  act  for  the  revival  of  the  law  also  into  consideration,  we  think 
the  design  and  intention  of  the  legislature  sufficiently  appears  to  have  been, 
to  allow  a  choice  of  his  party  to  every  man,  until  the  11th  of  Febr«aiy 
1777;  and  that  no  act  savoring  of  treason,  done  before  that  period,  should 
incur  the  penalties  of  the  law. 

This  construction,  it  may  be  said,  is  favorable  to  traitors,  and  tends  to 
the  prejudice  of  the  commonwealth.  But  we  cannot  be  influenced  by  ob« 
servations  of  a  political  nature  in  the  exposition  of  the  law;  it  is  our  duty 
to  seek  for,  and  to  declare,  the  true  intention  of  the  le^slature;  the  policy 
of  that  intention,  it  is  their  duty  to  consider.  The  sentiments  which  I  have 
now  delivered,  I  always  entertained.  On  the  Idtii  of  August  177^  the 
Executive  Council  had  sixteen  or  seventeen  persons  in  their  power,  who, 
though  not  attainted,  were  in  circumstances  similar  to  the  prisoner's.  Om 
that  occasion,  I  was  consulted,  and  gave  the  same  opinion;  but  with  great 
diffidence,  owing  to  the  novelty  of  the  question.  Those  persona  were,  ac- 
cordingly, treated  as  prisoners  of  war. 

But  there  is  yet  another  important  point  to  be  examined  in  the  case 
before  us.  By  an  act,  subsequent  to  all  those  which  have  been  mentioned,  it 
is  declared,  "  that  all  and  every  person  and  perscma  being^  eubfects  or  inhabit^ 
ante  of  thie  etcUey  or  those  who  have  real  estate  in  this  conuoMHiwealth,  teho 
now  adfiere  tOy  and  knowingly  and  willingly  aid  and  assist  the  enemieaof 
this  state,  or  of  the  United  States  of  America,  by  having  Joined  their 
armiee  within  this  state,  or  elsewhere,  or  who  hereafter  ekall  do  the  same, 
and  whom  the  Supreme  Executive  Council  of  this  state,  by  their  proclama- 
tions, to  be  issued  under  the  state  seal,  during  1^  continuance  of  the  war- 
with  the  king  of  Great  Britain,  shall  name  and  require  to  surrender  them* 
selves,  by  a  certain  day  therein  to  be  mentioned,  tp  some,  or  one^  of  the 
justices  of  the  supreme  court,  Ac.,  and  shall  not  reader  tl^^ms^ves  accord* 
ingly,  &c.,  shall,  from  and  a^er  ^e  day  to  ikem  to  be  prefixed  by  wsifib 
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piodUoDfttioi^  stand  luid  be  attainted  of  high  ti^es^aoQ  to,  all  iAtmt3  aoA  ffmr 
poses,  &c.''  Under  the  authority  of  this  clause,  the  prisoner  was  dji}} 
required  by  proclamation  to  surrender  hioiself ;  ^mmI  tberefQ]:e^hi«  ease  seems 
to  come  properly  within  the  act. 

GtoiieraUy  speaking,  ex  post  facto  laws  are  nnjust  and  iioproper;  hat 
there  may  certainly  be  occasions,  when  they  bersome  necessary  for  the. 
safety  and  preservation  of  the  commonwealth;  and  although  no  legiataton^ 
had  previously  met,  yet  the  assembly  that  passed  this  law,  if  they  werie  im- 
pressed with  the  necessity  of  the  case,  had,  incontrovertibly^  2k  rigbi  ta 
deohu^  any  person  a  traitor  who  had  gone  over  to  the  wemy*  and  atill. 
adhered  to  them.  The  validity  *and  operation  of  the  law,  however*  ryMk 
the  prisoner  is.  now  precluded  from  controverting,  if*  9k  aoy  tim^  ** 
before  the  d^te  of  the  proclamatioq*  he  was  a  subject  of  the  oijtiite  oi  PeiWr- 
sylvania. 

Here,  then  the  matter  rests.  Had  the  issue  been  in  the  cli^fimciuifi^  ibA 
prisoner  would  clearly  have  come  within  the  description  of  an  inhabitant  oi 
Pennsylvania;  but  when  the  word  subject  is  annexed*  it  nueana  a  subjection, 
to  some  sovereign  power,  i^nd  is  not  barely  connected  with  the  idea,  of  terri;». 
tory — it  refers  to  one  who  owes  obedience  to  the  laws^  and  is  entitled^  ta 
partake  of  the  elections  into  public  office.  On  this  point*  therefore^  we.zan9& 
again  advert  to  the  act  of  assembly,  declaring  what  shall  be  treason*  which 
has  no  retrospect,  and  to  the  act  for  the  revival  of  the  laws>  whioh  implies 
a  suspension  of  all  the  laws  from  the  14th  of  May  l^te*  to|he  llth  qi6 
February  1777.  If  there  were  no  laws  to  be  obeyed,  during  that,  period^  tkM- 
prisoner  could  not  be  deemed  a  subject  of  the  state  of  Pennsylvania^  on 
the  26th  day  of  September  1776.  Whether  the  legislature  meant  to.  include 
thi9  case,  we  will  not  positively  determine — ^it  is  a  new  one,  and  we  ought  to 
tread  cautiously  and  securely.  But,  at  all  events,  it  is  better  to.  eir  on  ^e 
side  of  mercy,  than  of  strict  justice. 

The  jury  found  a  verdict  of  Nbt  fftiOijf.{ay 
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Respubuoa  v.  Joshua  Buffikqtok. 

Wh^r^  A,  B.,  of  Wiut  Bradford,  was  required  to  surrender  I^mqeU  by  the  uuiW  of  X  B..of' 
Bradford,"  &c.,  the  varianoe  was  held  to  be  fatal. 

The  Attorney-General  filed  a  suggestion,  stating,  that  Joshui^  BnflElng^A 
of  the  county  of  Chester,  yeoman,  being  a  subject  or  inhabitant  of  the 
state,  was  by  proclamation  of  the  Supreme  Executive  Coapcil,.  dated 'the 
2d  of  October  1780,  required,  in  pursuance  of  the  attMUder  l«w,  to  simneih 
der  himself  to  a  justice  of  the  supreme  court,  <fee.,  on  or  before  the  13th  d, 
Ifovember  1780,  to  abide  his  legal  trial  for  the  treasons  in  the  iwocl»i»aitioa.> 
mentioned,  &c.    That  the  said  Joshua  Buffington  did  not  awrrei^Aer  hm^- 

(a)  See  PenhaUow.v.  Dosne,  8  DbJI  64. 
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Eespublica  t.  Buffington. 

self,  &0.9  whereby  he  is  attainted,  Ssc,  and  he  prays  an  award  of  execu- 
tion. 
41^--.  *  Joshua  Buffington,  the  prisoner,  pleaded,  ore  tenas^  that  he  is  not 

^  tho  Joshua  Buffington,  in  the  proclamation  named,  and  was  not  re- 
quired to  surrender  himself,  &c.  On  which  the  attorney-general  replied, 
that  the  prisoner  at  the  bar  is  the  same  Joshua  Buffington  in  the  said  proc- 
lamation named  ;  and  thereupon,  issue  was  joined. 

The  proclamation  being  produced  on  the  trial,  it  appeared,  that  Joshua 
Buffington,  now,  or  late  of  the  township  of  JSout  Bradford,  yeoman,  was 
therein  required  to  surrender  himself,  djc,  according  to  the  terms  of  the 
suggestion* 

The  evidence  was  this  :  That  on  the  16th  of  May  1780,  a  warrant  issued 
to  apprehend  Joshua  Buffington  ;  that  about  three  or  four  weeks  before  the 
date  of  the  warrant,  the  prisoner  had  removed  from  Chester  county  into  the 
Delaware  state  ;  that  he  was  bom  in  Chester  county,  and  had  resided  there 
from  the  year  1776,  to  the  time  of  his  said  removal ;  and  that  he  was  the 
only  person  of  that  name  in  the  county.  On  the  other  hand,  however,  all 
the  witnesses  agreed,  that  Joshua  Buffington  had  never  lived  in  JSast  Brad- 
ford, but  always  in  West  Bradford  township,  which  were  distinct  townships 
to  every  intent  and  purpose. 

Lewis  and  TngersoUy  for  the  defendant,  contended  that  this  variance  be- 
tween the  proclamation,  and  the  proof,  was  fatal  to  the  proceedings  ;  and 
cited  2  Hawk.  186,  §  119,  120,  121  ;  Id.  189,  §  121. 

The  Attorney'  QenercU  insisted,  however,  that  the  only  questions  to  be  de- 
termined, were,  Jlrsty  whether  the  prisoner  is  the  Joshua  Buffington  whom 
the  executive  council  intended  to  call  upon  to  surrender,  &c.  ;  and,  secondly y 
whether  he  is  so  described,  that  the  description  cannot  apply  to  any  other 
peraon  ;  and  he  cited,  Fost.  79,  87;  8  Bac.  617,  107,  103.    But — 

By  thb  Coubt. — ^Although  it  may  be  allowed,  that  the  legislature  is 
not  bound  to  the  same  strictness,  that  is  required  in  the  descriptions  of  all 
indictments  ;  yet,  we  are  inclined  to  think,  that  the  executive  council  is  so 
bound.  Even  in  the  case  of  a  pardon,  if  the  person  intended  to  be  benefited 
were  named  of  a  wrong  township,  the  effect  of  the  pardon  would  be  ex- 
tremely doubtful. 

On  the  present  occasion,  though  Joshua  Buffington  of  JEkist  Bradford 
was  called  upon  to  surrender  himself ;  yet,  Joshua  Buffington  of  West 
Bradford  certainly  was  not ;  and  there  is  ground  for  a  presumption,  that 
the  prisoner  did  not  think  he  was  the  immediate  object  of  the  proclama- 
tion. The  court  are,  therefore,  of  opinion,  that  the  indentity  is  not  suffici- 
ently established. 

The  jury  found  a  verdict,  upon  the  issue,  in  favor  of  the  defendant ;  and 
he  was  thereupon  discharged.  In  September  1782,  he  was  tried  for  the 
offences  alleged  against  him,  and  was  acquitted.  But  the  court  ordered  him 
to  give  security  to  be  of  good  behavior,  and  keep  the  peace,  during  the  war 
wiUi  Oreat  Britain,  (a) 

(a)  See  Respublica  v.  Doan,  post,  p.  86 ;  Respublica  «.  Steele,  2  DalL  93. 
5'8 
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*MoVbaugh  v.  Goods. 
Competency  of  vyitmsM, 

On  the  trial  of  an  mformation  against  certain  goods  illegally  imported,  a  witness,  who  assisted  in 
making  the  seizure,  and  who  stated  on  his  voir  dire  that  he  expected  some  compensation  from 
the  generosity  of  the  informer,  in  case  they  were  condemned,  but  not  otherwise,  w  tf  rejected.(a) 

Cebtain  goods  of  British  manufacture  being  imported  into  th^  county  of 
Philadelphia,  contrary  to  the  act  of  assembly,  passed  the  10th  of  September 
1778,  they  were  attached,  and  this  information  filed  against  them.  The 
owners  of  the  goods  exhibited  a  claim,  and  the  merits  of  the  case  were 
brought  to  trial,  at  an  adjourned  court,  on  the  10th  of  January  1782,  when 
the  following  points  of  evidence  were  ruled. 

In  support  of.  the  information,  one  Scull  was  called  as  a  witness,  who, 
being  examined  on  the  voir  dire,  said,  that  he  assisted  in  making  a  seizure 
of  the  goods ;  and  in  case  they  were  condemned,  but  not  otherwise,  he  ex- 
pected some  compensation  from  McVeaugh's  generosity,  although  he  had 
received  no  certain  promise  of  that  kind. 

XewiSy  for  the  claimants,  contended  against  the  admission  of  Scull's  tes- 
timony ;  and  urged,  that  if  a  man,  who  is  not,  in  fact,  interested,  apprehends 
himself  to  be  so,  he  will  naturally  be  biassed  in  favor  of  that  side,  on  which 
he  presumes  his  interest  to  lie  ;  which  is  a  sufficient  cause  to  disqualify  him 
as  a  witness.     See  Str.  129. 

Sergeanty  for  the  informant,  likened  this  to  the  case  of  an  heir,  who  ex- 
pects to  be  benefitted  by  his  father's  estate,  yet,  as  that  really  depends  on  the 
will  and  pleasure  of  the  father,  it  is  no  ground  to  prevent  his  being  a 
vritness.  Scull  has  no  certainty  of  reward ;  he  has  not  even  a  promise ;  and 
whatever  may  be  his  expectations,  the  matter  still  depends  entirely  on  wiU 
and  pleasure  of  the  informant.     But — 

By  the  Coubt. — It  nearly  concerns  the  administration  of  justice,  that 
witnesses  should  be  free  from  every  kind  of  bias.  It  is  true,  that  Scull  has 
no  positive  promise  of  a  reward ;  but,  we  think,  the  expectation  which  he 
acknowledges,  in  case  the  goods  shall  be  condemned,  must  create  such  an  in- 
fluence in  his  mind,  as  renders  it  improper  for  him  to  give  testimony  on  this 
occasion. 

Xewis  offered  in  evidence  a  pass  from  a  justice  of  New  Jersey,  permit- 
ting the  goods  in  question  to  be  conveyed  through  that  state. 

Sergeant  objected,  that  the  pass  of  a  justice  of  New  Jersey,  could  not  be 
given  in  evidence  to  defeat  an  act  of  the  legislature  of  Pennsylvania. 

To  this,  Lewis  replied,  that  it  was  offered  merely  to  obviate  any  imputa- 
tion of  fraud  in  concealing  it.     But — 

By  the  Coubt,  it  was  declared^  that  the  pass  was  not  admissible  as 
evidence.  (&) 

(a)  Overruled  in  Long  ir.  Bailie,  4  S.  &  R.  222. 

(b)  Upon  the  principal  point  determined  in  this  case,  viz.,  the  incompetency  of  the 
witMBS  offered,  there  has  been  some  fluctuation  of  opin'on.  In  the  case  of  Innts  v. 
Miller  (2  DalL  50),  a  creditor  of  the  defendant,  who  stated,  that  he  expected,  if  the  do- 
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*ItAPP  V.  Lb  BLAHfo  et'oL 

Evidence. — Costs. 

On  ao  inf ormation  for  goods  seized  as  British  goods^  and  importod  into 
the  state  of  Pennsylvania,  the  following  points  were  resolved : 

1.  That  the  informer  cannot  be  a  witness, 

SU  That,  although  the  informer  releases  his  right  to  a  motietj  of  the 
goods,  he  cannot  be  a  witness  ;  because  he  is  interested  in  that  event ;  hci 
being  liable  to  pay  the  costs  of  the  claimants,  in  case  a  verdict  is  found  for 

theiQu 

8.  That  by  the  act  of  assembly,  the  judge  who  tries  the  oaose^  not  beia^ 
anthoriaed  to  certify,  so  as  to  exempt  the  inf oimer  from  the  payment,  of  costs 
ta  the  claimants,  he  cannot  certify. 

4,  That  where  the  informer  called  a  witnrss,  who  was  oontcadioted  by 
iMjbber  witness  of  his  own,  he  cannot  call  his  first  witness  to  diq^rove  wfaa^ 
the  second  has  said,  (a) 

Ltms,  for  the  claimants.    Blair^  for  the  informer* 

f endant  recovered,  to  be  paid  at  least  a  part  of  his  debt,  was  rejected,  the  court  saying^ 
**  Althftugh  a  creditor  is  not  excluded  from  giving  testimony,  as  such,  yet,  if  he  acknowl- 
edge an  expectation  that  he  shall  be  bettered  by  the  fate  of  the  cause  (as  in  the  case  of 
McVeaugh  «.  Qoods,  which  was  properly  ruled),  he  is  sensible  of  a  positive  interest, 
thai  noLUst.give  a  bbs  to  his  mind."  Recent  deeisions,  however,  in  this  state,  have  gone 
far  to  shake  the  authority  of  both  these  cases.  In  Miles  o.  O'Hara  (1  S.  A  B.  32),  an 
attorney  was  held  to  be  competent,  although  he  admitted  that  he  expected  to  receive  a 
lai^ger  fee,  in  case  his  client  recovered.  In  Femsler  o.  Garlin  (8  S.  A  R.  180),  a  witness 
who  had  expressed  his  belief  that  what  should  be  recovered  from  the  defendant  would 
be  deducted  out  oi  the  fortune  of  the  wife  of  the  witness,  was  held  nevertheless  to  b# 
competent  '^he  case  of  McVeaugh  v.  Goods  was  cited  on  this  argument,  and  according 
to  a  MS*  note  with  which  I  have  been  favored  by  Mr.  Ingraham,  the  court  expressed 
strong  doubt  of  the  propriety  of  the  decision,  although  this  doubt  does  not  appear  in 
the  printed  report  In  Long  e.  Bailie  (4  S.  &  R.  222),  it  was  expressly  decided, 
that  it  was  not  sufficient  to  exclude  a  witness,  that  he  beli&foed  himself  to  be 
interested,  if  he  was  not  so  in  point  of  fact,  or  that  he  was  under  an  honor- 
ary engagement  which  could  not  be  enforced  at  law.  McVeaugh  e.  Goods,  and 
Innis  V.  Miller,  were  cited  by  G.  J.  Tilohman,  in  the  course  of  his  opinion,  and  he  ex- 
pressed his  dissent  from  the  rule  laid  down  by  Lord  Holt  in  Fotheringham  e.  Green- 
wood (1  Str.  129),  upon  the  authority  of  whidi  M'Veaugh  e.  CkNxis  was  deeided  Ih 
eaeh  of  the  three  recent  cases  (Miles  o.  O'Hara,  Femsler  e.  Carlin,  and  Long  e.  Bailie), 
C.  J.  TiLGHM AN  adopting  the  reasoning  of  Mr.  Sergeant,  in  the  text,  compared  the  case 
of  the  witness  to  that  of  a  child  who  expects  to  be  benefited  by  the  increase  of  his  p»- 
rtnt'ifr  estatei  but  is  nevertheless  a  competent  witness.  See  also  Harris  e.  Smith,  8  S.  ft 
R.  28 ;  Lewis  v.  Manly,  2  Teates  200 ;  Henry  e.  Morgan,  2  Binn.  497 ;  Pollook  e.  (Jdk- 
lespie,  2  Teates  129,  and  Ludlow  e.  Union  Ins.  Co.,  2  S.  ft  R.  119,  182. 
(<4  SMlkiLtsk  It  Pri«itiMQ,  IBfo.  ire,  laa;  Oowdeae^  B^yneUii  IB  a  A  &  28L 
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MoDill's  Lessee  v.  MoDill.  (a) 
Deed  €u  evidenoB. 

A  deed  with  an  ink  mo^  ettoeled  by  one  witness  only,  and  prored  1^  Urn  betoe  a  jnstioa^  with 
oat  liaTing  been  reocMtted,  admitted  in  evidence. 

A  DsBD  executed  by  two  persons,  with  one  wax,  and  another  ink  seal, 
attested  by  one  witness  only,  and  merely  proved  by  him  before  a  justice, 
without  being  recorded,  was  offered  in  evidence. 

It  was  objected,  that  by  the  act  of  assembly  (1  Sm.  Laws,  94),  a  deed 
must  be  executed  before,  and  be  proved  by,  two  witnesses;  and  that  even 
that  kind  of  proof  was  not  to  be  received,  unless  the  party  was  dead,  or 
otherwise  unable  to  appear  and  acknowledge  the  ^execution;  which  r«^ . 
was  not  the  case  of  the  lessor  of  the  plaintiff,  when  the  deed  was  aot^  ^ 
ually  proved  before  the  justice. 

To  this,  it  was  answered,  that  the  act  of  assembly  only  related  to  the 
proof  which  entitled  a  deed  to  be  recorded,  Ac;  that  many  deeds  might  be 
given  in  evidence,  which  were  not  so  entitled;  as  in  the  case  of  a  long  pos- 
session under  an  old  deed.  Another  act  declares  that  one  or  more  subecrib- 
ii^  witnesses  is  sufficient  (1  Sm.  Laws,  422),  and  it  is  established,  that  the 
attestation  of  witnesses  is  not  of  the  essence  of  the  deed.  Before  the  statute 
of  frauds,  the  necessity  of  subscribing  witnesses  to  any  instrument,  did  not 
exist  in  England;  and  there  is  no  instance  in  which  the  legislature  of  Penn- 
sylvania has  expressly  called  for  the  attestation  of  two  witnesses,  but  in  that 
of  the  assignment  of  a  bond. 

Bt  ths  CoiTBT. — ^The  signing  of  a  deed  is  now  the  material  part  of  the 
execution;  the  seal  has  become  a  mere  form,  and  a  written  or  ink  seal,  as  it 
is  called,  is  good.(&)  Any  deed  under  seal,  when  proved,  is  proper  to  be 
given  in  evidence  (Jfbrd  v.  Zd,  Oray)y  6  Mod.  46.(c)  And,  we  are  of 
opinion,  that  a  deed,  the  execution  of  which  is  sworn  to  by  one  witness  be- 

(a)  This  cause  was  tried  at  Lancaster  N.  P.,  on  the  18th  May  1781,  before  Me- 
Kban,  G.  J.,  Atlbb  and  Evans,  Justices. 

(h)  8.  p.  Long  o.  Ramsay,  1  S.  &  R.,  72. 

{e)  In  Shrider  v.  Nargan,  po$t^  p.  68,  the  court  again  adopted  this  broad  principle, 
0.  J.  MoKbar  saying,  **  we  cannot  binder  the  reading  of  a  deed  under  seal,  but  wlmt 
«se  will  be  made  of  it  is  another  thing.*'  And  in  Bioren's  Lessee  v.  Keep,  1  Yeates 
442,  the  same  doctrine  prevailed,  against  the  opinion  of  Smitb,  J.  These  decieioiM, 
however,  have  been  disproved  of  in  subsequoit  cases.  In  Faulkner  «.  Eddy,  1  Binn. 
190,  G.  J.  TiLGHMAN,  referring  to  McDill  v.  McDill,  said,  ^^  It  has  been  generally  oon- 
eehred,  that  in  that  case  the  law  was  carried  too  far."  And  on  the  question  immedi- 
ately before  him,  he  renuffked,  "  the  case  (Faulkner  v.  Eddy)  stands  nakedly  as  of  o«b 
who,  having  no  kind  of  title,  makes  a  deed  conveying  his  right  to  another.  It  has  been 
the  practice  at  Nui  Prim  to  reject  the  deed  in  such  cases ;  and  I  see  no  reason  why  It 
should  be  altered''  So,  in  Peters  v.  Gondron,  2  S.  &  R.  82,  it  was  observed  by  the 
some  teamed  Judge,  **  This  decision  (McDill  v.  McDill)  has  been  considered  a  slip  in  the 
hurry  of  business,  for  if  it  were  law,  the  administration  of  justice  might  be  obstructed 
at  the  pleasure  of  any  party,  by  reading  papers  no  way  pertinent  to  the  causeu"  And 
in  the  reoent  ease  of  Hoak  e.  Long,  10  S.  Jb  R.  1,  it  was  dedared  to  be  a  wdl-estab 
lisb^  rule,  that  a  deed  is  not  evidence,  without  some  proof  of  title  in  the  grantor. 
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fere  a  magistrate,  who  certifies  the  same,  is  within  the  role.  Besides^  the 
last  act  of  assembly  certainly  allows  the  proof  of  one  witness  to  be  suffi- 
cient, (a) 

MoBBis's  Lbsseb  v.  Yandebeet. 
British  statutes. — Ztmitatian. — Deed. — Evidence. 

The  common  law  has  always  been  in  force  in  Pennsjlvania ;  but  statutes  made  before  the  settle- 
ment of  the  province  have  no  force  here,  unless  conyenient  and  adapted  to  the  circumstances 
of  the  country ;  and  statutes  made  since  the  settlement  of  the  province,  do  not  extend  to  it, 
unless  the  colonies  are  particularly  named. 

The  statute  of  limitations  of  82  Hm.  VIII.^  c  2,  extends  to  this  state ;  otherwise  of  the  statute 
of  21  J<u!,  Z,  c.  16. 

A  bare  perception  of  the  profits,  will  not  oust  a  tenant  in  common ;  for  the  statute  of  limitations 
to  operate  as  a  bar,  the  possession  must  be  adverse. 

An  interlineation,  made  after  the  execution  of  a  deed,  will  avoid  It,  though  in  an  immaterial 
point ;  and  the  presumption  is,  that  it  was  made  after  execution,  miless  the  contrary  be  shown. 

A  recital  in  a  deed  is  not  evidence,  except  against  a  party  claiming  under  it ;  but  the  recitals  in 
an  ancient  deed  are  evidence,  to  prove  pedigree. 

The  '^  list  of  first  purchasers,*'  is  evidence,  to  show  title  to  lands. 

A  deed,  executed  in  England,  and  recorded  here,  is  evidence ;  so  is  one,  executed  in  England  and 
acknowledged  here,  but  not  recorded.    So  is  the  probate  of  a  will,  made  in  England. 

A  copy  of  a  copy  is  not  evidence. 

In  ejectment,  letters  written  by  a  person  in  no  way  connected  with  the  title  are  not  evidence,  to 
prove  an  independent  fact 

The  plaintifiF  in  ejectment  may  give  In  evidence,  letters  written  by  the  ancestor  of  the  defendant's 
lessees ;  and  show  that  the  latter  have  possession  of  the  deeds  necessary  to  establish  the  title. 

The  admissions  of  a  party  are  evidence  against  him,  though  made  after  suit  brought 

Several  points  of  evidence  were  determined  in  this  cause  ;  which  was 
an  Ejectment  brought  for  the  recovery  of  a  lot  on  the  west  side  of  Second 
street,  in  Philadelphia. 

1.  The  plaintiff,  in  order  to  show  that  the  persons  under  whom  he  claimed 
were  original  purchasers  from  William  Penn,  the  proprietary,  offered  in 
evidence  a  paper  from  the  proprietary's  (or  rather  surveyor-general's)  office, 
containing  the  list  of  names  of  such  persons  as  were  original  purchasers  ; 
and  therein  were  the  names  of  those  from  whom  the  plaintiff  derived  his 
title.  It  was  objected  to,  because  the  deeds  themselves  ought  to  be  pro- 
duced, as  it  did  not  appear  that  they  had  been  destroyed.  But  it  was  an- 
swered, that  the  lot  in  question  is  appurtenant  to  a  large  tract  of  land,  and 
that  the  deeds  are  in  the  possession  of  the  owners  of  that  large  tract ;  for, 
on  the  settlement  of  the  province  of  Pennsylvania,  every  one  who  boughv 
5000  acres  of  land  in  the  country,  was  entitled  to  certain  lots  within  the 
city,  which  became  afterwards  separated.    And — 

By  THE  CouET. — ^The  objection  is  overruled,  and  the  paper  allowed 
to  be  given  in  evidence.  (&) 

^-g1  *2.  The  plaintiff  produced  the  proprietary's  warrants  to  make  a 

-'     survey  of  the  lands  in  question,  for  a  person  under  whom  he  now 

(a)  8.  p.  Hamilton  v.  Galloway,  past,  p.  93. 

(p) .  See  Hurst  v.  Dippo,  anU,  p.  20,  and  the  note  to  that  cosa' 

1  Commonwealth  «.  Albutger,  1  Whart  469;  Eingprtoii  «.  Ledej  10  a  ft  B.  Stt;  Baird  9. 
Rioe,  68  Penn.  8k  489. 
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claimed,  without  showing  any  actual  surveyi  but  only  a  paper  in  tht 
nature  of  a  certificate  from  a  former  surveyor-general,  statmg  that  such  sur- 
vey had  been  made.  It  was  opposed,  because  the  pnsent  surveyor-general 
(Lukens)  swore  that  there  was  no  such  survey  in  the  office  ;  that  surveys  of 
other  lots  were  wanting,  and  that  this  paper  was  copied  from  a  book  in  the 
office. 

Thb  Coubt  ruled,  that  the  paper  should  not  be  given  in  evidence^  be- 
ing  only  the  copy  of  a  copy  :  but  that  the  book  from  which  it  was  tskken 
might  be  read  to  the  jury  :  and  it  was  said  by  McKban,  C.  J.,  that  the 
court  has  a  discretionary  power  to  admit  circumstantial  evidence  of  the 
existence  of  a  record,  (a)    Aleyn  18. 

3.  The  plaintiff  ofitered  to  prove  that  certain  deeds,  necessary  to  make 
out  his  title,  were  in  the  hands  of,  and  detained  by,  the  heirs  of  Israel  Pern* 
berton,  under  whom,  the  plaintiff  insisted,  that  the  defendant  was  only  a 
lessee  ;  and  also  to  give  in  evidence  sundry  letters  written  by  the  said  Pem- 
berton.  It  was  objected,  that  the  defendant  is  not  to  be  affected  by  the 
conduct  of  a  third  person.  To  which,  the  plaintiff's  counsel  answered,  that 
they  undertook  to  prove,  that  the  defendant  is  no  more  than  a  lessee  from 
the  heirs  of  Pemberton  ;  and  the  possession  of  the  lessee,  is  the  possession 
of  the  person  entitled  to  the  reversion.  But,  for  the  defendant,  it  was  still 
urged,  that  his  title  is  not  to  be  made  out  by  the  plaintiff  ;  that  he  rests 
upon  his  possession  ;  and  that  until  the  plaintiff  can  make  out  a  good  title  of 
his  own,  the  defendant's  possession  is  good  against  him  ;  for  the  plaintiff 
must  recover  upon  the  strength  of  his  own,  and  not  upon  the  weakness  of 
the  defendant's  title. 

But  by  MoKean,  C.  J. — ^The  plaintiff  does  not  mean  to  show  the  defend- 
ant's title^  but  only  Ina  possession^  which  is  admitted  by  the  record  :  if  Is- 
rael Pemberton  was  defendant,  it  would  be  good  evidence  against  him,  and, 
if  the  plaintiff  proves  that  the  defendant  is  in  under  Israel  Pemberton,  or  his 
heirs,  he  may  give  the  detention  of  the  deeds  in  evidence,  and  also  the  letters, 
unless  the  defendant  shows  another  title.     1  Ld.  Raym.  311.(&) 

A  bill  of  exceptions  to  this  opinion  was  tendered  and  allowed  ;  but,  I  be- 
lieve, it  has  never  been  prosecuted. 

4.  The  plaintiff  proceeded  to  call  a  witness  to  prove  that  the  defendant 
was  only  lessee;  and  it  was  sworn,  that  since  the  commencement  of  the  suit 
(to  wit,  two  days  before  the  trial),  the  defendant  told  the  witness,  that  he 
held  under  the  heirs  of  Pemberton.  This  testimony  was  objected  to,  because 
it  is  a  general  principle  not  to  receive  evidence  of  anything  that  happens 
after  the  suit.  But  it  was  answered,  that  this  is  only  proof  of  an  ac- 
knowledgment of  a  iskot  previoiu  to  the  suit. 

And  by  MoEIean,  C.  J. — I  recollect  one  case  in  the  books  upon  this  point; 

(a)  See  Todd  «.  Ockerman,  1  Yeates  296;  Brown  v.  Galloway,  1  Pet  0.  0. 
J91,  298;  Penn  v.  Hartman,  2  Dall.  230;  Garwood  «.  Dennis,  4  Binn.  814;  James  «. 
5tockey,  4  W.  G.  0.  830. 

(5)  See  Andrews  v,  Fleming,  2  Dall.  98 ;  Bassler  e.  Niesly,  2  S.  A  R.  854;  Weid 
nan  e.  Kohr.  4  Id  174;  Johnson  e.  Kerr  1  Id.  25 ;  Reigart  «.  Ellmaker,  10  Id.  27. 

08 


t«5  SUFBEME  COURT  fApril 

4md  4hat  kf  thftt  ab  ttoknowledgment  of  a  debt  qfier  siiit^  takes  it  out  of  the 
-alatAte  of  limitatio]is.(a)    Let  the  witness  proceed, 

^  -  ♦S.  The  plaintiff  produced  the  probate  of  a  will,  under  the  seal  of 

J  the  Prerogative  Court  of  Canterbury,  in  England,  to  prove  title  to  th^ 
lots  in  question  in  those  under  whom  he  claimed;  which  probate  was  not 
record^5  in  the  office  here.  It  was  objected,  that  the  probate  of  a  will  is  no 
-«(Videace  hb  to  lands;  but  it  was  answered,  that  by  an  act  of  assembly  passed 
in  1706,  it  is  made  evidence  here  ;  and  the  Cocrt  allowed  the  probate  to  bo 
Jt&BA;  ithoagh  excepted  to,  and  admitted  in  the  bill  of  exceptions.  (&) 

6.  The  plaintiiff  produced  a  deed  executed  in  England,  and  recorded  here; 
which  was  read  in  evidence,  (o) 

7.  In  order  to  prove  some  facts  relative  to  the  title  of  Israel  Pemborton, 
the  plaintiff  called  one  Wilson,  who  objected  to  being  examined,  alleging 
that  what  he  knew  of  the  matter,  came  po  him  in  confidence.  It  appeared, 
that  tsrael  Pemberton  was  a  merchant;  that  he  took  Wilson  into  his  house, 
when  he  was  declining  in  business;  that  he  did  very  little  in  trade  after- 
wards; that  Wilson  used  to  copy  deeds  for  Pemberton,  and  after  some  time 
(having  gained  experience)^  to  draw  such  deeds  and  writings  as  were  neces- 
sary touching  his  estates;  that  Wilson  lived  in  the  house  with  Pemberton, 
but  that  he  had  leave  to  draw,  and  did  draw  deeds  for  other  people.  Under 
these  circumstances,  his  examination  was  objected  to,  because,  it  was  said, 
that  he  was  as  much  Pemberton^s  counsel,  as  any  man  could  be.  And  Skin. 
404;  3  Black.  Com.  370;  Bull.  Nisi  Prius,  284;  Gilb.  L.  Ev.  138,  139,  were 
cited.  It  was  answered,  that  Wilson  was  neither  attorney,  solicitor  nor 
scrivener,  but  only  in  the  capacity  of  a  clerk  to  Pemberton;  that  the  reason 
why  the  law  will  not  allow  a  counsel  or  attorney  to  reveal  his  client's  secrets, 
ts,  because  a  man  is  obliged  to  have  recourse  to  professional  characters  in 
matters  of  law;  and,  therefore,  the  law  protects  the  client  against  the  dan- 
ger, and  the  counsel  or  attorney  against  the  indelicacy  of  a  disclosure. 
Wilson's  evidence,  however,  was  dispensed  with,  on  the  plaintiff's  part;  not 
from  an  apprehension  that  the  point  could  not  be  supported;  but,  as  it  was 
said  by  the  counsel,  under  an  impression  of  its  great  importance,  and  a  wish 
to  avoid  drawing  the  court  into  a  hasty  decision;  particularly,  as  it  was 
found  the  evidence  could  be  waived,  without  prejudice  to  the  cause.  (<?) 

8.  In  order  to  prove  possession  in  one  under  whom  the  defendant 
daimed,  the  defendant  offered  to  read  a  letter  from  Thomas  Story,  dated  in 
1735,  although  Story  himself  was  no  way  concerned  in  the  title,  to  prove 

(^  In  Marshal «.  Sheridan,  10  S.  A  R.  268,  Gibson,  J.,  dting  Morris  e.  Yandercai, 
said,  **  As  to  the  declarations  haying  been  given  after  the  commenoement  of  the  suit,  it 
is  certain,  that  the  declarations,  or  acts  of  a  party  in  the  cause,  are  always  evidence, 
without  reference  to  the  time  when  they  were  made  or  dona" 

(i)  See  Weston  v.  Stammers,  ants^  p.  2,  and  the  note. 

(<;)    See  Milligan  v.  Dickson,  Peters  0.  0.  433;  Griffith  v.  Black,  10  S.  &  R.  160. 

(d)  The  law  appears  to  be  well  settled,  that  only  such  confidential  communications 
are  privil^^ed,  as  have  been  made  to  the  coufuel  or  attorney  of  the  party.  In  Holmes 
#.  Oomegys,^«(,  p.  439,  and  Corp  v,  Robinson,  2  W.  C.  C.  888,  it  was  held,  that  a  confi- 
dential clerk  or  agent  might  be  compelled  to  testify,  and  even  a  person  who  acquired 
Mb  knowledge  of  facts,  while  he  was  a  student  in  the  office  of  tiie  attorney  of  one  of  the 
parties,  was  )>ennitted,  in  Andrews  e.  Solomon,  1  Pet  0.  0.  859,  to  be  a  witness. 
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that  he  had  the  possesoion  for  Radcliff  Meeting,  in  London.  Bat  this  was 
objected  to,  and  disallowed  by  the  court,  it  being  a  particular  fact,  which 
ought  to  be  proved  by  witnesses  on  oath,  records,  &c.  The  defendant's 
counsel  cited  Omichund  v.  Barker,  1  Atk.  21 ;  Ld.  RaynL  311 ;  Bull.  Nisi 
Prius,  229,  290  ;  3  Black.  Com.  368  ;  2  Wils.  273  ;  3  Burr.  1266  ;  Gilb.  L.  Ev. 
102  ;  and  excepted  to  the  opinion  of  the  court,  which  was  allowed  in  the  bill 
of  exceptions. 

9.  A  deed  executed  in  England,  and  acknowledged  here,  though  not 
recorded,  was  read  in  evidence. 

*  It  was  said  in  the  course  of  this  cause,  that  no  act  of  parliament  ^ 
made  in  England  previous  to  the  settlement  of  the  province  of  Penn-  *- 
sylvania,  shall  extend  to  the  province,  unless  directed  to  be  so  extended 
either  by  acts  of  assembly,  adjudications  of  courts,  or  established  usage ;  and, 
therefore,  the  statute  32  JSTen.  VIILy  c.  9,  against  embracen/y  does  not  extena 
here ;  but  the  statute  of  limitations,  32  JBen.  VIILy  e.  2,  does.  An  act  of 
assembly  (1  Sm.  Laws,  106)  proves  this  doctrine. 

McKeax,  C.  J.y  in  his  charge  to  the  jury,  laid  down  the  following 
positions : — 

The  recital  of  one  deed  in  another  deed,  is  no  evidence  but  against  the 
party  claiming  under  it.    Vaugh.  74  ;  Gilb.  L.  Ev.  99.  (a) 

The  statute  of  32  JBen.  VIILy  c,  9,  against  emhraceryy  does  not  make  void 
the  contract;  notwithstanding  the  cases  in  1  Hawk.  249;  Carth.  261;  2  Black. 
290 ;  for  those  cases  extend  only  to  contracts  where  no  penalties  are  in- 
flicted. 

The  statute  of  32  Hen,  VIILy  c.  9,  is  not  in  force  in  Pennsylvania ;  nor 
is  the  21  tTac.  Ly  c.  16,  but  the  statute  of  limitations  of  32  Hen,  VIILy  c,  2,  is 
in  force  here.(i)  This  state  has  had  her  government  above  a  hundred  years; 
and  the  statute  of  embra>cery  has  never  been  extended  either  by  law,  or  prac- 
tice, during  that  period.  It  is  the  opinion  of  the  court,  however,  that  the 
common  law  of  England  has  always  been  in  force  in  Pennsylvania ;  that  all 
statutes  made  in  Great  Britain,  before  the  settlement  of  Pennsylvania,  have 
no  force  here,  unless  they  are  convenient  and  adapted  to  the  circumstances  of 
the  country ;  and  that  all  statutes  made  since  the  settlement  of  Pennsylvania, 
have  no  force  here,  unless  the  colonies  are  particularly  named,  (c)  The  spirit 
of  the  act  of  assembly  passed  in  1718  supports  the  opinion  of  the  court. 

The  statute  of  limitations,  32  Hen,  VIILy  c,  2,  has  always  been  received 
in  Pennsylvania.  Fifty  years'  possession  has  not  been  the  rule ;  but  it  is 
agreeable  to  the  practice,  that  sixty  years'  possession  should  be  a  bar. 

An  ^ecimeni  is  almost  the  only  action  for  trying  the  title  to  lands  in  this 
state. 

The  recitals  of,  or  in  deeds,  with  respect  to  a  pedigree  are  evidence,  (rf) 

(a)  See  Penrose  «.  GrifQth,  4  Binn.  231;  Garwood  e.  Dennis,  Id.  814,  827;  Stoe- 
rer  «.  Whitman,  6  Binn.  416;  Bell  v,  Wetherill,  2  S  A  R.  860;  Stewart  «.  Butler,  Id. 
881 ;  Downing  «.  Gkdlaher,  Id.  466. 

(h)  See  Boehm  «.  Bngle,  and  Biddle  v,  Shippen,  antey  p.  16,  19,  and  the  notes  to 
those  cases. 

(e)  Seethereportof  the  Judges  of  the  Supreme  Oourt  to  tiielegisUtiire  on  this  sub- 
ject, 8  Bum.  696. 

(d)  -8.  p.  Paxton  «.  Pricey  1  Teates  400. 

IDall.— 5  #6 
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A  bare  peroeption  of  profits  will  not  oust  a  tenant  in  common ;  and  for 
cbe  statute  of  limitations  to  operate  as  a  bar,  the  possession  must  be  ad- 
ier8e,{a) 

An  interlineation,  if  made  after  tbe  execution  of  a  deed,  will  avoid  it, 
though  in  an  immaterial  point ;  nor  is  it  to  be  presumed  to  have  been  made 
before ;  the  presumption  is  the  contrary,  unless  otherwise  proved.  (6) 

Verdict  for  the  plaintiff,  as  to  one-third  of  the  lot  in  question,  and  for 
the  defendant,  as  to  the  other  two-thirds. 


*68]  *  Resfublioa  v.  Shrybsb  et  oL 

JFbrcHle  entry  cmd  detainer. 

Bequidtes  of  an  indictme&t  for  f ordble  eatry  and  detainer. 

An  immaterial  and  Inoonaistent  averment  may  be  rejected  as  aarpliiflag0k 

The  defendant  cannot  give  evidence  of  title,  to  prevent  reetitution. 

FoBciBLB  ENTRY,  In  this  casc,  it  was  resolved,  on  solemn  argument^ 
that  title  could  not  be  given  in  evidence  by  the  defendant,  to  prevent  resti- 
tution.   8  Sen.  Vl.y  c.  9.     1  Bums'  Just  411,  §  3.(c) 

And  McKban,  C.  J.,  ruled,  that  the  wife  of  the  prosecutor  might  be  ex- 
amined as  a  witness  to  prove  the  force^  but  only  the  force;  for,  otherwise, 
the  statutes  might  be  eluded  in  some  cases,  (c?) 

Sake  Cause. 

Leme  moved  in  arrest  of  judgment,  on  two  grounds :  1.  For  that  the 
indictment  stated,  "  that  the  prosecutor  was  eeieed  in  his  demesne  as  of 
fee,^  without  saying  when  he  was  seised ;  so  that  it  might  be  he  was 
seised  at  the  time  of  the  indictment  found,  and  not  at  the  time  of  the  forc- 
ible entry.  2.  For  that  the  indictment  stated,  ^^  that  he  was  seised  in  his 
demesne  as  of  fee,"  and  **  his  j^e^oeshle  possession  thereof  as  aforesaid  con- 

(a)  See  Frederick  v.  Gray,  10  S.  A  R.  182 ;  Gullen  «.  Motzer,  18  Id.  856. 

(5)  8.  p.  Prevost  v.  Gratz,  1  Peters  0.  0.  169;  Moore  «.  Bickham,  4  Binn.  1.  And 
see  Marshal  v.  Gougler,  10  S.  &  R.  64.  Stahl  v,  Berger,  Id.  170.  Babb  v.  Clemson,  Id. 
410.     Heffolfingor  o.  Shutz,  16  Id.  44.< 

(e)  Soe  Pennsylvania  e.  Leech,  Addis.  862, 

(4)  In  Respublica  v.  Devore^  1  Yeates  501,  the  prosecutor  was  admitted  to  prove  the 
/ores  merely. 

I  In  Jordan  v,  Stewart,  28  Penn.  St  249,  the  larity  of  the  ink  and  handwriting,  or  the  oon- 

eourt  say,  that  the  rale  laid  down  by  Chief  duct  of  the  parties.    Ibid.    An  immaterial  al- 

Jnstioe  McKean,  in  Morris  v.  Yanderen,  is  a  teration  will  not  avoid  a  deed ;  nor  a  material 

harsh  one,  and  has  not  been  followed.    Where  one,  if   made  by  a  stranger.      Robertson   v. 

no  disputed  claim  exists  in  relation  to  an  inter-  Hay,  91  Penn.  St.  242.    But  if  a  deed  under 

lineation  in  a  deed,  or  other  written  instrament,  which  the  plaintiff  claims,  appear  upon  its  face, 

the  presumption  is,  that  it  was  made  before  ex-  to  have  been  altered  in  a  material  point,  it  is  not 

ecntion ;  but  where  a  contest  has  arisen,  and  admissible  in  evidence,  without  an  explanation 

the  alteration  is  beneficial  to  the  party  offer-  of  the  alteration.  Burgwin  v.  Bishop,  Ibid.  886. 

ing  the  instrument  in  evidence,  it  is  incumbent  If   alterations   are   noted   in   the   attestation 

on  him  to  explain  it  to  the  satisfaction  of  the  clause,  the  burden  of  showing  frand  or  forgery, 

jury.    If  the  interlineation  or  erasure  be  noted  is  cast  upon  the  party  alleging  it    Grata  «.  Le> 

in  the  attestation  clanse,  this  is  sufficient;  or  hi^  k  Wilkesbarre  Goal  Co.,  1  Kidp  M. 
H  say  be  raliefed  from  suspicion,  by  the  simi- 
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tinned  until,  fto.,"  which  is  repngnant  and  inconsistent^  inasmuch  as  he  coold 
not  bo  both  seised  and  possessed  at  the  same  time. 

But  the  Court  ovemiled  both  objections :  And  McE[b;ak,  C  J., 
said,  that  the  words,  **  his  peaceable  possession  thereof  as  aforesaid,''  were 
surplusage,  and  ought  to  be  rcject«d.(a) 


Shbideb's  Lesseb  v.  MoBOAir. 
TiUe  m  e^edment — Sheriff* s  deed. 

Tb»  plainciiE,  in  the  flm  instance,  need  not  show  title  further  back  than  ths  person  who  last  died 

seised,  first  showing  title  out  of  the  commonwealth. 
The  registering  of  a  sherifs  deed  in  the  prothonotary's  office,  is  a  sufficient  recordingp  witfiin  the 

Btatate. 

Ik  this  cause,  McEIsan,  C.  J.,  said,  that  he  had  ruled  it  in  a  case  at  Lan- 
caster, that  the  lessor  of  the  plaintiff  shall  not  be  obliged  to  show  his  title 
further  back,  than  from  the  person  who  last  died  seised,  first  showing  the  es- 
tate to  be  out  of  the  proprietaries,  or  the  conmLonwealth.(5) 

It  was  objected  to  by  Lewis  and  Clymer^  that  a  sheriff's  deed  of  sale  of 
lands,  under  a  writ  of  venditioni  exponas^  not  being  recorded  in  the  Rollc 
Office,  according  to  the  act  of  assembly  of  1774,  could  not  be  read  in  evi- 
dence. Bed  non  allocatur :  Because  it  was  acknowledged  *in  court,  r^^^ 
and  the  registering  of  it  in  the  prothonotary's  office  (as  is  always  ^ 
done)  is  a  sufficient  recording  within  the  act.(c) 

Sergeant  and  IngersoU  opposed  the  reading  a  deed  in  evidence,  upon  this 
ground  :  that  by  the  act  of  assembly,  last  mentioned,  all  deeds  not  recorded 
in  the  Rolls  Office,  accordingto  the  particular  directions  of  that  act,(o)  are  de- 
clared void  as  against  subsequent  purchasers ;  and,  therefore,  though  this 
deed  was  dated  before  tlie  sheriff's  deed,  under  which  the  defendant  claimed, 
yet  as  it  was  not  recoided  until  aftenoardSy  they  insisted,  it  was  void,  and 
could  be  no  evidence  at  all.  Sed  non  allocatur:  And  McKban,  C.  J.,  said, 
we  cannot  hinder  the  reading  of  a  deed,  under  seal,  but  what  use  will  be 
made  of  it,  is  another  thing  ;  and  he  cited  the  case  of  I^d  v.  Lord  Oray^  6 
Mod  44.  (^) 

(a)  See  Fitch  «.  Rempublicam,  8  Testes  49;  8.  c.  4  DalL  212.  Burd  v.  Comrion- 
wealth,  6  S.  &  R.  252.  Dean  v.  Commonwealth,  8  Id  418.  Respublica  v.  CampT#elI, 
post,  854,  Co.  Litt  808,  n. 

(b)  In  ejectment  against  any  other  than  the  proprietary,  or  one  claiming  under 
him,  it  is  not  necessary  for  the  plaintiff  to  show  the  estate  to  be  out  of  the  pmprietary, 
if  a  right  of  entry  is  proved  Hylton  v.  Brown,  1  W.  C.  C.  204.  Allen  t>.  Lyons,  2  Id 
475.  And  it  is  not  necessary  to  show  title  out  of  the  commonwealth,  where  both  plamt- 
iff  and  defendant  derive  title  from  the  same  person.  Patton  9.  Goldsborough,  9  S.  A 
R.  47.     And  see  Riddle  o.  Murphey,  7  S.  &  R.  280 ;  Miller  «.  Wilson,  2  Yeatos  294. 

ip)  This  decision  was  recognised  by  Teatbs,  J.,  in  McCormick  «.  ICoson,  1  S.  A  & 
96. 

{d)   1  SnoL  Laws,  94,  422. 

{fi)  DilPs  Lessee  «.  Dill,  ante,  p.  68. 

ig)  See  the  note  to  McDill  «.  McDiU  amU,  p.  68. 
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WiLoox  et  al.  v.  Hhnbt. 
jporfeiture. 

A  pi!or  bonA  Jide  sole  of  enemy's  property  to  a  citizen,  daring  the  enemj^i  oeonpfttloti,  will  pv^ 
▼an  over  a  subsequent  seizure  thereof,  as  forfdted 

The  case  was  this: — In  the  close  of  the  year  1777,  one  Stephen  Back- 
house arrived  at  Philadelphia,  from  Liverpool,  the  troops  of  the  king  of 
Great  Britain  being  at  that  time  in  possession  of  the  city.  Backhouse 
brought  with  him  a  large  and  valuable  cargo  of  salt,  which  he  stored  in  the 
warehouse  of  one  Pritchard,  and  after  a  short  stay  in  Philadelphia,  he  went 
to  New  York  (then  likewise  in  the  possession  of  the  British  troops),  con- 
signing the  salt  to  Messrs.  Jones,  Backhouse  and  Foulk,  of  Philadelphiay 
with  directions  that  they  should  sell  it  for  him,  at  the  best  price  they  could 
get,  but  not  under  a  dollar  per  busheL  Backhouse,  one  of  the  consignees, 
was  no  relation  whatever  of  Backhouse  the  owner.  The  consignees,  accord- 
ingly, sold  part  of  the  salt  to  different  persons,  and  on  the  17th  of  June 
1778,  they  sold  the  remainder  to  Wilcox,  the  plaintiff.  On  the  18th  of 
June  1778  (the  day  succeeding  the  sale),  the  British  troops  evacuated  Phila- 
delphia. In  January  1779,  it  was  seized  for  the  commonwealth,  as  the 
property  of  the  enemy.  And  the  question  was,  whether  the  salt  was  the 
property  of  Wilcox,  the  plaintiff;  or  became  forfeited  to  the  state  of  Penn- 
sylvania, as  being  the  property  of  a  British  subject  ? 

It  is  to  be  observed,  that  no  money  was  paid  by  Wilcox  to  the  consignees, 
at  the  time  of  the  sale,  though  the  key  of  the  store  was  delivered  to  him. 
The  price  of  the  salt  was  to  be  a  dollar  per  bushel;  and  the  agreement,  at 
the  sale,  was,  that  if  the  salt  should  be  in  the  city,  when  the  American  army 
entered  it,  then  the  money  should  be  paid  for  it  within  (I  think)  two  or  three 
months;  but  that  if  the  salt  should  be  destroyed  or  taken  by  the  British 
troops,  in  that  event,  the  contract  should  be  null  and  void.  These  conditions 
were  annexed  to  the  agreement,  from  a  general  apprehension  that  the 
„,    ,     British,  *on  evacuating  the  city,  would  either  destroy  such  stores  as 

-■  they  did  not  want,  or  take  with  them  those  articles  which  they  might 
stand  in  need  of. 

These  facts,  likewise,  appeared  in  evidence,  on  the  trial;  that  the  con- 
signees had  been  applied  to  by  one  of  the  plaintiffs,  five  or  six  days  before 
the  evacuation,  to  purchase  the  salt ;  that  for  three  or  four  weeks  before  the 
evacuation,  the  citizens  of  Philadelphia  supposed  it  was  intended;  that  the 
whole  of  the  British  army  did  not  finally  leave  the  city  until  the  morning  of 
the  18th,  though  their  shipping,  for  a  fortnight  before,  had  been,  from  time 
to  time,  dropping  down  the  river;  that  the  price  of  salt  at  that  time  was 
only  three  shillings  per  bushel;  and  that  the  plaintiffs  have  since,  to  wit,  in 
August  1778,  paid  the  full  value  of  the  salt,  at  the  rate  of  a  dollar  per 
bushel,  to  Jones  Sd  Co. 

On  behalf  of  the  state  of  Pennsylvania,  three  points  were  made :  1st. 
That  the  contract  between  Wilcox  and  Jones  A  Co.,  was  not  a  complete 
ono,  inasmuch  as  no  money  was  paid,  nor  any  possession  delivered  of  the 
salt.  If,  therefore,  it  was  not  a  complete  contract,  the  salt  was  the  property 
of  a  British  subject,  and  consequently,  forfeited  to  the  state,  by  the  rules  of 
war,  and  the  law  of  nations.  2d.  That  admitting  the  contract  to  be  com- 
plete, yet  it  was  made  to  defraud  the  state  of  the  f orf eituroi  and  in  oontem- 
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plation  of  the  intended  evacuation,  dd.  That  if  it  was  incomplete,  though 
to  be  made  complete  by  a  gubseqnent  event  (to  wit,  the  entry  of  the 
American  army  into  the  city,  and  the  salt  still  remaining),  yet  the  right  of 
the  state  to  the  salt  attached,  if  not  sooner,  at  least,  as  soon  (to  wit,  when 
the  American  army  entered)  as  the  right  of  the  plaintiffs  ;  and  that,  there- 
fore, by  the  rules  of  law,  the  right  of  the  state  must  be  preferred  to  the  pri- 
vate claim. 

1st  Point.  To  the  first  point,  it  was  argued — ^that  all  contracts  should 
be  mutual ;  that  each  of  ^e  contracting  parties  should  have  an  equal  rem- 
edy against  the  other  for  the  performance  of  the  contract,  or  for  damages 
on  the  non-performance  of  it ;  that,  in  this  case.  Backhouse  being  an  alien 
enemy f  was  entitled  to  no  action  against  the  plaintiffs,  but  depended  entirely 
on  their  liberality  and  honor  for  payment  of  the  money,  in  case  the  salt 
should  not  be  destroyed  or  taken  away  by  the  British  troops. 

1st  Hesp,  pro.  Quer,  At  the  end  of  the  war.  Backhouse  will  be  entitled 
to  his  action  against  the  plaintiffs,  for  recovery  of  the  money  due  on  the  con- 
tract ;  because,  though  all  rights  and  credits  belonging  to  the  subjects  of 
any  power  at  war  with  another,  are,  during  the  war,  suspended,  as  against 
the  subjects  of  that  power,  with  whom  their  sovereign  is  at  war,  still,  on  the 
restoration  of  peace,  those  rights  and  credits  are  revived,  and  the  subjects  of 
each  nation,  are  in  the  same  situation  with  respect  to  debts  due  to  and  from 
each  other,  as  they  were  before  the  war. 

2d  Point.    This  was  argued  on  both  sides,  from  the  various  circumstances 
which  appeared  in  the  cause  ;   the  counsel  for  the  state  contending,  that 
the  nature  of  the  transaction  was  evidently  to  trick  *the  state  out       p^^ 
of  the  forfeiture,  and  the  advocates  for  the  plaintiffs  insisted  it  was       '- 
a  bond  fide  sale. 

Sd  Point.  Many  cases  were  cited,  on  behalf  of  the  state,  to  show  the 
right  of  the  state  ought  to  be  preferred  to  that  of  an  individual,  when  they 
both  accrue  at  one  and  the  same  time. 

3d  Heep,  pro,  Qiter.  The  contract  was  complete,  though  liable  to  be  de- 
feated by  ft  subsequent  event ;  and  the  delivery  of  the  salt  was  also  com- 
plete, by  the  delivery  of  the  key  of  the  store  in  which  it  was  deposited. 
The  price  to  be  paid  was,  indeed,  the  object  to  be  effected  by  the  subse- 
quent event,  and  not  the  salt  itself.  The  distinction  between  a  condition 
precedent,  and  a  condition  subsequent  was  taken,  to  show  that  the  property 
being  once  vested  in  the  bargainee,  could  not  be  taken  out  of  him,  by  any 
condition  to  be  performed  afterwards,  which  was  impossible,  repugnant  or 
illegal ;  and  it  was  urged,  that  although  the  right  of  the  state  would  have 
attached  first,  if  the  plaintiffs  had  not  obtained  a  prior  possession  by  the 
actual  delivery  of  the  salt ;  yet,  that,  having  a  possession  before  the  Ameri- 
can army  entered,  and  even  before  the  evacuation  of  the  British,  no  such 
right  could  possibly  attach. 

The  Chibf  Jubticb  delivered  a  charge  to  the  jury  of  the  following 
purport: — 

McEean,  C.  J. — ^As  the  counsel  on  both  sides  have  quoted  many  cases, 
but  have  not  appealed  to  the  court  for  their  opinion  on  the  different  points 
of  law,  the  jury  must  take  the  whole  together,  and  form  their  own  judg- 
ment upon  the  subject. 
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When  the  British  army  evacuated  Philadelphia,  there  was  a  debate  in 
Congress,  whether  all  the  property  found  in  the  city,  and  belonging  to  the 
king  of  Great  Britain,  or  any  of  his  subjects,  should  appertain  to  the  United 
States,  or  to  the  state  of  Pennsylvania  only.  It  was  at  length  agreed,  how- 
ever, that  all  public  property,  such  as  cannon,  artillery,  Ac,  should  belong 
to  the  United  States,  and  the  private  property  of  individuals  should  belong 
to  the  state  of  Pennsylvania. 

An  cUien  enemy  has  no  right  of  action  whatever  during  the  war  ;(a)  but 
by  the  law  of  nations,  confirmed  by  universal  usage,  at  the  end  of  the  war, 
all  the  rights  and  credits,  which  the  subjects  of  either  power  had  against 
the  other,  are  revived  ;  for,  during  the  war,  they  are  not  extinguished,  but 
merely  suspended.  If,  also,  a  conquered  country  is  cededy  the  old  possessors 
are  entitled  to  their  estates  ;  and  when  any  country  is  conquered^  the  posses- 
sors are  not  deprived  of  their  estates,  but  only  change  their  masters.  This  is 
clearly  the  case  between  two  independent  powers,  but  how  will  the  case  be 
between  this  country  and  Great  Britain,  at  the  close  of  the  war  ?  Why,  had 
we  been  conquered,  our  lives  and  all  our  property  would  have  been  the  for- 
feit ;  but  even  as  the  business  now  stands,  the  subjects  of  Great  Britain 
may,  perhaps,  claim  a  revival  of  the  debts  due  to  them  from  the  citizens  of 
America,  whilst  we,  by  their  acts  of  parliament,  are  debarred  of  the  like  privi- 
lege. It  is  hard,  that  the  people  of  America  should,  during  the  war,  receive 
*721     *<^oi^tinental  money  for  specie,  and,  at  the  end  of  it,  be  deprived  of 

^  the  debts  due  to  them  from  abroad,  whilst  they  are  obliged  to  pay  the 
debts  due  from  them  to  British  subjects.  Unless  some  care  is  taken,  this  may 
be  the  case.  I  would  hope,  therefore,  that  the  assemblies  of  the  different 
states  will  think  seriously  of  it,  and,  with  a  view  it  may  be  attended  to,  I 
have  given  this  hint  upon  the  present  public  occasion. 

With  respect  to  the  case  before  the  court,  the  Chief  Justicb  seemed 
strongly  with  the  plaintiffs,  and  the  jury  found  a  verdict  for  them  accord- 
ingly. 

Lewis  and  WUsonf  for  the  plaintiffs.  JSracfford  and  IngenoU^  for  the 
defendant. 


APRIL  TERM,  1788. 


£ennedt  v.  Fubt. 
EqyMble  yectmervt. 

Omtui  gru€  intti  may  maintain  <joctment  in  his  own  name,  in  this  ttate. 

A  CONVSTAKCB  was  mado  to  A.,  in  trust  for  B.,  and  B.  brought  an  eject- 
ment on  his  own  demise.  JSlair  contended  that  the  demise  ought  to  have 
been  laid  in  the  name  of  A.,  inasmuch  as  the  legal  estate  was  in  him. 

(a)  See  Russel «.  Skipwith,  6  BInn.  847;  s.  c.  1  S.  &  R.  810;  Crawford  «.  The  Wil- 
liam Penn,  1  Peters  G.  0.  107;  s.  a,  8  W.  0.  0.  484. 
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But  by  AiiiEEy  Justice  (McKbak,  C.  J.,  being  absent),  the  demise  by  B. 
is  well  enough.  We  have  no  court  of  equity  here;  and,  therefore,  unless  the 
cestui  que  trust  could  bring  an  ^ectment  in  his  own  name,  he  would  be  with- 
out remedy,  in  the  case  of  an  obstinate  tru8tee.(a) 

(a)  This  case  is  frequently  referred  to  as  establishing  what  is  now  a  well-settled 
prindplei    See  Gnmkelton  «.  Evert,  8  Yeates  570 ;  Simpson  «.  Ammons,  1  fiinn.  177. 

>  Fkesbyteriaa  OoqgrqgBtioa  «.  Johngtan,  6  W.  4  SL  0 ;  OiOdirea  «.  Lowdflo,  t  Brewst  sa. 
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OOUBT  OF  OYER  AND  TERMESTER, 

AT  PHILADELPHIA. 

SEPTEMBER  SESSIONS,  1788. 


Besfublioa  v.  Mesoa  etal. 

A  fordgner,  indicted  for  a  criminal  offence,  is  entitled  to  a  jury  de  mecHeiate  Unfftim  ;  the  statute 
of  28  Edw.  IIJ^  e.  18,  extends  to  this  state. 

This  was  an  indictment  against  four  ItaUans  for  the  murder  of  Captein 
Pickles;  and,  upon  the  arraignment  of  the  prisoners,  the  court  assigned 
IngeraoU  and  Sijoift  as  counsel  for  them.  These  gentlemen  then  challenged 
the  array,  and  moved  for  an  award  of  a  tcdea  de  inedietate  lingiuB/  but  the 
Attorney- General  controverted  the  propriety  of  the  motion,  and  it  was 
twice  argued,  on  the  25th  and  29th  of  September. 

The  counsel  for  the  prisoners  urged,  that  the  Stat,  of  8  JSdM.  IIL^  c.  13, 
was  a  beneficial  law,  encouraging  foreigners  to  come  into  the  country;  that, 
in  practice,  it  had  been  extended  to  Pennsylvania,  before  the  revolution,  and 
sound  policy  justified  its  continuance.  In  the  course  of  their  argument,  the 
following  authorities  were  cited  :  1  Penn.  Laws  89;'  28  Edwa.  IIL^  o.  13;  4 
Bl.  Com.  362;  2  Hale  H  P.  C.  271,  272;  Dyer  304 ;  Chart,  of  Ch.  H.  to 
Penn ;  2  Wils.  75  ;  Salk.  411. 

To  prove  the  practice,  Thomas  Clifford,  upon  his  solenm  affirmation, 
stated,  that  in  February  1764,  a  burglary  was  committed  in  his  dwelling- 
house  in  Philadelphia;  that  one  Brinkloe,  being  apprehended  upon  suspicion, 
accused  William  Frederick  Ottenreed;  whereupon,  they  were  both  imprison- 
*>T±l     ^^  ^^^  tried;  and  to  the  best  of  *the  witness's  recollection,  Ottenreed 

J     was  allowed  to  have  a  moiety  of  foreigners  on  his  jury. 

The  Attorney- General  observed,  that  the  question  turned  upon  this 
point — ^how  far  the  English  statutes  were  extended  to  Pennsylvania  ?  and  by 
what  authority  they  could  be  extended,  whether  exclusively  by  an  act  of  the 
legislature,  or,  likewise,  by  the  adjudications  of  the  supreme  court  ?  The 
sentiments  of  the  foreign  jurists  seemed,  he  said,  to  be  crude  and  undigested 
upon  this  subject ;  but  certain  principles,  which  had  obtained  the  authority 
of  a  general  assent,  might  serve  as  a  directory  to  form  an  accurate  judg- 
ment. He  then  adverted  to  several  acts  of  parliament  which  did  not  extend, 
as  the  act  of  limitations,  21  e/oo.  /.,  e.  16  ;  {a)  the  28  Hen.  VIIL^  respecting 
pirates,  &c. ;  and  urged,  that,  by  the  royal  charter,  the  common  law,  and 
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statute  law,  relating  to  felonies  were  extended ;  but  that  statutes  merely 
relating  to  the  mode  of  trial  did  not  extend  ;  on  which  account,  laws  were 
passed  in  that  respect,  soon  after  the  settlement  of  the  province. 

With  respect  to  the  statute  immediately  in  question,  he  contended,  that 
it  had  never  been  extended  by  the  legislature,  because  it  was  thought  un- 
necessary, and  might  often  be  greatly  inconvenient ;  for  in  every  case 
where  foreigners  were  tried,  the  humane  provision  of  our  laws,  which  al- 
lows them  counsel,  would  then  be  defeated.  A  trial  jE>er  medietatem  lingum 
was  never  granted  to  Indians,  or  Negroes  ;  nor  is  it,  indeed,  pretended  to 
have  taken  place  in  any  more  than  one  instance  ;  and  that  too  rests  entirely 
on  the  recollection  of  a  single  witness. 

The  Attorney- Oenercd  cited  2  Hawk.  420  ;  TrL  per  Pais  247  ;  Dyer  857  a  y 
Cro.  Eliz.  869  ;  Smith's  Hist,  of  New  York  24,  243  ;  2  Penn.  Laws,  in  App. 
318  ;  Votes  of  Ass.  Vol.  1,  p.  6,  63,  106  ;  Id.  in  App.  11  ;  1  Penn.  Laws,  88, 
114  ;  Votes  of  Ass.  Vol.  2,  p.  22, 211,  234  ;  Robin.  View  State  of  Europe  395. 

The  Chief  Justice  delivered  the  opinion  of  the  court  as  follows  : — 

MoKean,  C.  J. — The  point  before  the  court  has  been  well  argued  ;  and 
on  a  full  consideration  of  the  subject,  we  now  find  little  difficulty  in  pro- 
nouncing our  decision.  The  first  legislature  under  the  conmionwealth,  has 
clearly  fixed  the  rule,  respecting  the  extension  of  British  statutes,  by  en- 
acting that  ^'  such  of  the  statutes  as  have  been  in  force  in  the  late  prov- 
ince of  Pennsylvania,  should  remain  in  force,  till  altered  by  the  legislature ;  ^ 
and  it  appears  in  evidence,  that  the  28  JSdw.  ZZZ,  o.  13,  hiu  been  in  force  in 
the  late  province,  since  a  trial  per  medietcUum  lingitce  was  allowed  in  the 
case  of  a  burglary  connnitted  by  one  Ottenreed^  in  the  mansion-house  of  Mr. 
Clifford. 

Whether  it  was  intended,  by  the  act  to  which  I  have  referred,  to  include 
only  such  statutes  as  *7ere  in  force  by  an  express  extension  of  the  legislature  ; 
or  to  comprehend,  likewise,  such  statutes,  as  have  been  extended  by  the  judg- 
ment of  the  supreme  court,  or  received  there  in  usage,  seems  to  be,  in  some 
degree,  uncertain.  We  ♦know,  however,  that  many  statutes,  for  near 
a  century,  have  been  practiced  under,  in  the  late  province,  which  were  •■ 
never  adopted  by  the  legislature  ;  and  that  they  might  be  admitted  by  usage, 
and  so  become  in  force,  was  the  opinion  of  the  British  parliament,  declared 
in  a  statute  passed  in  the  year  1754,  enabling  legatees  to  be  witnesses  to 
wills  and  testaments.  If,  therefore,  the  statute  in  question  has  been,  by  any 
means,  legally  in  force,  a  necessity  is,  seemingly,  imposed  upon  us,  to  grant 
the  challenge  to  the  array,  which  has  been  made  on  the  behalf  of  the  pris- 
oners. 

But  if  this  was  a  new  case,  the  judgment  of  the  court  would  be  different ; 
for,  the  reasons  which  gave  rise  to  the  28  JSdio.  III.  do  not  apply  to  the 
present  government,  nor  to  the  general  circumstances  of  the  country.  Pris- 
oners have  here  a  right  to  the  testimony  of  their  witnesses,  upon  oath, 
and  to  the  assistance  of  counsel,  as  well  in  matters  of  fact  as  of  law  ;  which 
was  not  the  case  in  England,  in  the  year  1353,  when  that  statute  was  enacted. 
We  do  not  think,  indeed,  that  granting  a  medietas  linffuoB,  will,  at  all,  con- 
tribute to  the  advancement  of  justice  ;  and  we  know  it  is  a  privilege  which 
the  citizens  of  Pennsylvania  cannot  reciprocally  enjoy,  as,  at  this  day,  there 
are  no  juries  in  any  part  of  Europe,  except  in  the  British  dominions. 
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On  the  ground,  however,  of  the  precedent  which  has  been  Rhown,  we 
hold  ourselves  bound,  on  this  occasion,  to  allow  the  challenge,  and  to  grant 
a  trial  per  medietatem  ltngucB.{a) 

(a)  On  the  subject  of  the  extension  of  British  statutes  to  this  state,  see  the  remarks 
of  0.  J.  McEsAir,  in  Morris  «.  Vanderen,  ants,  p.  67,  and  the  report  of  the  judges  in  8 
Binn.  695. 

In  the  case  of  Commonwealth  v.  La  Vinez,  MS.,  at  a  court  of  Oyer  and  Terminer, 
Philadelphia,  May  8d,  1822,  before  Hallo  well,  president,  and  the  associate  judges, 
the  same  motion  was  made,  as  in  Respublica  v.  Mesca,  and  after  argument,  a  tales 
de  medistate  lingum  was  awarded,  on  the  authority  of  that  case.  That  part  of  the  stat 
28  Edw,  I  11.^  a  13,  which  gives  an  mx^<&sid6medietate  lingtie^  is  said  by  the  judges  of 
the  supremo  court,  in  their  repoit,  to  be  in  force,  but  Judge  Roberts,  in  his  digest 
of  the  British  statutes  (p.  886),  well  remarks,  that  "  it  is  a  matter  of  astonishment  how 
this  statute  ever  became  incorporated  in  our  laws."  And  in  a  late  case  in  the  mayor's 
court  of  Philadelphia  (Com.  «.  De  Mora,  Dec.  1824,  MS.),  an  inquest  de  medietate  was 
refused,  the  court  being  equally  divided  in  opinion ;  those  who  opposed  the  talee  hold- 
ing, that  the  act  of  1805,  regulating  juries,  had  in  eflfect  abolished  it^ 

>  It  is  now  provided,  hj  act  of  14ih  April    anj  civil  or  criminal  case  wfaate?er,  be  enttlled 
1884,  S  1^^  (P- 1^  <<^X  ^^  ^  •l^  "l^  ^    to  a  Jniy  d^  iiMclMteli  iM^fiM. 
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The  Hon.  Edward  Shippen,  Esquire,  was  appointed  President  of  the 
Court  of  Conunon  Pleas,  for  Philadelphia  County,  on  the  7th  day  of  May 
1784. 

Jonathan  Bayard  Smithy  Esquire,  was  appointed  prothonotary  of  the 
Court  of  Common  Pleas,  for  Philadelphia  County,  on  the  25th  day  August 
1777. 


JUNE  TERM,  1784.  (a) 


MoCabty  v.  Nixon  et  dL 

SpedcH  cov/rL 

The  plaintiff  oould  not  have  a  special  oouit,  under  the  act  of  1782,  before  the  retom  of  the  writ 

This  action  was  commenced  returnable  to  the  ensuing  term,  and  now, 
August  6th,  previous  to  the  return  of  the  vyrU^  the  plaintiff  moved  for  a 

(a)  As  the  following  cose  may  give  some  satisfaction  to  our  sister  states,  I  hope  the 
insertion  of  it  here  will  not  be  deemed  an  improper  deviation  from  my  intention  to  con- 
One  the  reports  of  decisions  in  the  common  pleas  to  those  which  have  occurred  since 
the  appointment  of  Mr.  President  Shippen  : — particularly,  as  I  have  reason  to  believe^ 
that  the  principle  of  this  adjudication,  met  with  the  approbation  of  all  the  judges  of  the 
Supreme  Court 

Common  Pleas,  Philadelphia  County. 

September  Term,  1781. 
Simon  Nathan  v,  Comkonwbalth  of  Yiroinla.  * 

Property  of  a  sister  state  not  liable  to  attachment  in  Pennsylyania. 

A  foreign  attachment  was  issued  against  the  Commonwealth  of  Virginia,  at  the  suit 
of  Simon  Nathan ;  and  a  quantity  of  clothing,  imported  from  France,  belonging  ^^^ 
to  that  state,  was  attached  in  Philadelphia.  The  delegates  in  Congress  from  Vir-  ^ 
ginia,  conceiving  this  a  violation  of  the  laws  of  nations,  applied  to  the  Supreme  Execu- 
tive Council  of  Pennsylvania,  by  whom  the  sheriff  was  ordered  to  give  up  the  goods. 
The  counsel  for  the  plaintiffs  finding  that  the  sheriff  suppressed  the  writ,  and  made 
no  return  of  his  proceedings,  obtained,  September  20,  1781,  a  rule  that  the  sheriff 
should  return  the  writ,  unless  cause  was  shown. 

They  contended,  that  the  sheriff  was  a  ministerial  ofScer ;  that  he  could  not  dispute 
the  authority  of  the  court  out  of  which  the  writ  issues,  but  was  bound  to  execute  and 
return  it  at  his  own  periL     6  Co.  54.    That  those  cases  in  England,  where  the  sheriff 
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special  court,  under  the  new  act,  for  granting  special  courts  to  plaintiffs  (2 
Sm.  L.  17). 

Lewis  and  IngersoUy  for  the  plaintiff.     Wthon  and   WUoocks^  for  the 

defendant. 

»^— ^—  ■  ■       ^^-^—  III. 

was  not  compelled  to  return  writs  issued  against  ambassadors  or  their  retinue,  depended 
i^pon  tbe  Stat  7  Ann,^  a  12,  which  did  not  extend  to  this  state. 

The  Attorney' General,  on  the  part  of  the  sheriff,  and  by  direction  of  the  Supreme 
Executive  Council,  showed  cause,  and  prayed  that  the  rule  might  be  discharged.  He 
premised,  that  though  the  several  states  which  form  our  federal  republic,  had,  by 
the  confederation,  ceded  many  of  the  prerogatives  of  sovereignty  to  the  United  States, 
yet  these  voluntfury  engagements  did  not  injure  their  independence  on  each  other ;  but 
that  each  was  a  sovereign,  "  with  every  power,  jurisdiction  and  right,  not  expressly 
given  up."  He  then  laid  down  two  positions.  1.  That  every  kind  of  process  issued 
against  a  sovereign,  is  a  violation  of  the  laws  of  nations ;  and  is,  in  itself,  null  and  void. 
2.  That  a  sheriff  cannot  be  compelled  to  serve  or  return  a  void  writ 

I.  The  first  point  he  endeavored  to  prove,  by  considering,  first,  the  nature  of  sover- 
eignty ;  and,  secondly,  the  rules  of  law,  relative  to  process  issued  against  ambassadors, 
the  representatives  of  sovereigns.  He  said,  that  all  sovereigns  are  in  a  state  of  equality 
and  independence,  exempt  from  each  other^s  jurisdiction,  and  accountable  to  no  power 
on  earth,  imless  with  their  own  consent  That  sovereigns,  with  r^ard  to  each  other, 
wore  always  considered  as  individuals  in  a  state  of  nature,  where  all  enjoy  the  same  pre- 
rogatives, where  there  could  be  no  subordination  to  a  supreme  authority,  nor  any  judge 
to  define  their  rights  or  redress  their  wrongs.  That  all  jurisdiction  implies  superiority 
over  the  party,  and  authoiity  in  the  judge  to  execute  his  decrees ;  but  there  could  be  no 
superiority,  where  there  was  a  perfect  equality — no  authority,  where  there  was  an  entire 
independence.  That  the  king  of  England,  as  sovereign  of  the  nation,  is  said  to  be  indo- 
pendent  of  all,  and  subject  to  no  one  but  God ;  and  his  crown  is  styled  imperial,  on 
purpose  to  assert  that  he  owes  no  kind  of  subjection  to  any  potentate  on  euih.  No 
compulsory  action  can  be  brought  against  him,  even  in  his  own  courts.  That  a  sover- 
eign, when  in  a  foreign  country,  is  always  considered  by  civilised  nations,  as  exempt 
from  its  jurisdiction,  privil^ed  from  arrest,  and  not  subject  to  its  laws.  H^ice,  this 
inference  was  drawn,  that  the  court  having  no  jurisdiction  ov^r  Virginia,  all  its  process 
against  that  State  must  be  coram  nonjudice,  and  consequently  void     1  Vatt  p.  2,  133. 

It  was  then  observed,  that  there  being  no  instance  in  our  law  books  of  any  process 
against  a  sovereign,  it  was  proper  to  consider  the  rules  of  law  relative  to  process  against 
their  representatives.  The  statute  of  Ann,  was  read,  with  the  history  of  the  outrage 
that  gave  birth  to  it ;  which  act  declares  that  all  process  against  the  person,  or  goods, 
or  domestics  of  an  ambassador  shall  be  null  and  void,  and  all  concerned  in  issuing  or 
serving  it  should  be  punished  as  infractors  of  the  laws  of  nations.  That  this  statu  e 
was  not  introductory  of  any  rule,  but  barely  declaratory  of  the  laws  of  nations.  That 
there  was  nothing  new  in  it,  except  the  clause  prescribing  a  summary  mode  of  punish- 
ment That  it  was  a  part  of  the  common  law  of  the  land  before,  and  consequently  ex- 
tended to  Pennsylvania.  4  BL  Com.  67.  8  Burr.  148a  4  Id.  2016. 
pjg^  *Hence,  it  was  concluded,  that  if  process  against  an  ambassador  be  null  and 

^     void,  d/ortioriy  shall  it  be  void,  if  issued  against  a  sovereign  ? 

That  the  true  reason  of  the  minister's  exemption  from  process  is  the  independence 
and  sovereignty  of  the  person  he  represents.  And  although  by  engaging  in  trade,  he 
may  so  far  divest  himself  of  his  public  character  as  to  subject  his  goods  to  attachment, 
yet  in  every  case  where  he  represents  his  master,  his  property  is  sacred.  But  a  sover- 
eign cannot  subject  himself  by  implication ;  he  must  do  it  expressly.  That  though  the 
goods  of  a  sovereign,  as  well  as  of  an  individual,  might  be  liable  for  freight,  or  duties, 
or  subject  to  forfeiture ;  yet,  in  those  cases,  there  was  a  lien  on  the  goods,  they  were 
answerable,  and  the  process  was  in  rem ;  in  this  case,  it  was  in  personam;  and  the  goods 
W^re  attadied  merely  to  compel  the  party's  appearance  to  answer  the  plaintiff's  d< 
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Thjb  Court  denied  the  motion,  the  defendant  not  being  in  conrt,  hot 
Che  action  depending  for  thin  purpose,  until  bail  filed,  or  an  appearance  entered. 

IiigeraoUy  in  arguing  on  the  expression  in  the  last  act,  '^  action  depend- 

And  DO  soTereign  would  submit  to  the  indignity  of  doing  this.  Hence,  it  was  inferred, 
that  the  writ  was  a  mere  nullity. 

IL  Upon  the  second  point,  authorities  were  read,  to  explain  the  case  produced  by 
the  plaintiffs  counsel,  and  to  show  a  distinction  between  an  erroneous  and  a  void  writ 
That  the  sheriff  was  bound  to  execute  and  return  the  writ,  although  erroneous,  if  the 
court  had  jurisdiction.  But  when  the  court  had  no  jurisdiction,  the  writ  was  void,  and 
the  sheriff  was  a  trespasser,  if  he  dared  to  obey  it ;  a  void  authority  being  the  same  as 
none.  That  in  England,  the  sheriffs  were  never  obliged  to  return  a  writ,  if  upon  show- 
ing cause,  it  appeared  that  the  defendant  was  a  public  minister,  or  one  of  his  domestics. 
5  Bac  431 ;  Salk.  700 ;  2  Barnes ;  1  Wils.  20.  That  suppressing  the  writ  was  not 
making  the  sheriff  judge,  because  he  was  obliged  to  assign  a  reason  for  so  doing ;  and 
upon  the  legality  of  that  reason,  the  court  was  now  to  determine. 

He  added,  that  if  the  sheriff  had  attached  tlie  goods,  he  was  liable  to  punishment^ 
and  to  compel  him  to  return  his  proceedings,  was  to  oblige  him  to  put  his  offence  upon 
record,  and  to  furnish  testimony  against  himself.  He  finally  observed,  that  the  writ  was 
void,  or  it  was  not  If  void,  the  sheriff  need  pay  no  attention  to  it ;  if  not  void,  he  waa 
obliged  to  execute  it,  at  all  events ;  and,  if  so,  these  inconveniences  would  follow.  That 
any  disaffected  person,  who  happened  to  be  a  creditor  of  the  United  States,  might  injure 
onr  public  defence,  and  retard  or  ruin  the  operations  of  a  campaign ;  that  he  might  issue 
an  attachment  against  the  cannon  of  General  Washington,  or  seize  the  public  money  de- 
signed for  the  payment  of  his  army.  That  the  states,  united  or  several,  would  never 
submit  to  put  in  special  bail  (which  must  be  done,  to  prevent  judgment),  and  to  answef 
before  the  tribunal  of  a  sister  stata 

That  the  plaintiff  was  under  no  peculiar  inconvenience.  Every  creditor  of  this  state 
er  of  the  United  States  lay  under  the  same.  If  his  demand  was  just,  Virginia  would, 
upon  application,  do  what  was  right ;  if  not,  and  flagrant  injustice  was  done  him,  he 
might  (if  a  subject  of  this  state,  and  entitled  to  its  protection)  complain  to  the  execu- 
tive power  of  Pennsylvania.  He  concluded,  with  observing  on  the  importance  of  sup- 
pressing such  measures  as  tlie  present,  at  their  first  appearance,  and  of  preserving  the 
iignts  of  sovereign  states  inviolate — ^and  prayed  that  the  rule  might  be  discharged. 

The  coimsel  for  the  plaintiff  insisted,  that  though  Virginia  was  a  sovereign  state,  yet 
this  ought  not  to  exempt  her  property  in  every  case  from  the  laws  and  jurisdiction  of 
another  state.  That  sovereignty  should  never  be  made  a  plea  in  bar  of  justice ;  and 
that  the  true  idea  of  prerogative,  was  the  power  of  doing  good,  and,  not,  as  it  had  some- 
times been  expressed,  "  the  divine  right  of  doing  ill."  That  every  person,  and  all  prop- 
erty within  this  state,  was  subject  to  its  jurisdiction,  by  so  being  within  it,  except  a 
sovereign  power,  and  the  representative  of  a  sovereign  power,  with  his  domestics  and 
eflects,  which  he  holds  as  representative.  That  if  an  ambassador  engages  in  trade,  his 
property  so  engaged  is  liable  to  attachment,  Vatt  b.  IV.,  §  114,  and  if  a  sovereign 
state  turns  merchant,  and  draws  or  accepts  bills  of  exchange,  its  property  ought  in  like 
manner  to  be  subject  *io  the  law-merchant,  and  answerable  in  the  state  where  n^g^ 
it  happens  to  be  imported  That  sovereignty  is  better  represented  by  persons  ^ 
than  things ;  and  as  any  or  all  the  citizens  of  Virginia  would  be  amenable  to  the  juris- 
diction of  this  state,  if  they  were  to  come  within  its  bounds,  so  there  is  no  reason 
^hy  property  brought  here  should  not  be  attached,  as  well  as  the  citizen  arrested. 

That  one  sovereign  may  lay  duties  upon  the  goods  of  another ;  and  this  appears  to 
liave  been  the  sense  of  congress,  by  their  expressly  stipulating,  in  the  articles  of  confed- 
e:-ation,  that  no  duties  should  be  laid  by  one  state  on  the  property  of  another.  1  hat  the 
i^OTds  which  were  attached,  were  certainly  liable  for  their  freight ;  so,  if  they  had  been 
imported  contrary  to  law,  they  were  subject  to  forfeiture ;  prooeea  i^sainpt  them  Blight 
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ingy"  took  this  distinction — ^Where  the  original  writ  is  parchased  oat  of  • 
chancery,  the  suit  cannot  be  said  to  be  depending,  until  the  return  ;  because 
the  writ  gives  the  jurisdiction,  and  before  the  return,  the  court  does  not 
know  the  cause,  lliis  is  the  case  in  the  common  pleas  in  England.  But 
where  the  original  writ  issues  out  of  the  court,  returnable  into  the  same 
court,  as  was  the  case  in  the  star-chamber,  and  is  the  case  in  this  court, 
there  it  is  lis  pendenSy  from  the  purchase  of  the  writ.  To  this  purpose  he 
cited  16  Vin.  Abr.  127,  pL  3,  6,  6,  8  ;  Cro.  Eliz.  675  ;  6  Co.  47  a,  b;  48  a; 
1  Vem,  318  ;  3  BL  Com.  816.    See  10  Vin.  Abr.  498,  pi.  9. 

issue  out  of  this  courts  and  jurisdiction  over  them  be  exercised,  the  sovereignty  of  Vir- 
ginia notwithstanding.  That  if  a  vessel  belonging  to  Virginia,  should  be  taken  as  prize^ 
retaken,  and  libelled  here,  Virginia  must  submit  her  claim  to  the  decision  of  the  admi- 
ralty of  Pennsylvania!  and  could  not  claim  an  exemption  on  account  of  her  sovereignty. 
That  a  sovereign  state  may  waive  its  rights — and  by  the  very  act  of  importing  merchan- 
lise,  it  subjects  itself  to  the  jurisdiction  of  the  country.  That  all  property  in  this  state 
is  under  the  protection  of  the  government,  and  ther^ore,  should  be  answerable  in  its 
turn,  and  amenable  to  its  laws. 

That  the  statute  of  Ann.^  though  declaratory,  is  only  declaratory  of  the  ideas  which 
that  parliament  entertained  of  the  laws  of  nations.  These  were  often  erroneous,  aud 
could  not  be  binding  on  us.  That  whatever  might  be  the  case  with  regard  to  foreign 
ministers,  by  the  articles  of  confederation,  the  del^ates  from  Virginia  were  privileged 
only  in  their  persons,  and  not  in  their  goods ;  and  as  they  represent  the  state,  it  was  to 
be  presumed,  they  enjoy  every  exemption  that  their  sovereign  expected  or  claimed. 
They  said,  that  whether  Virginia  was  subject  to,  or  exempt  from,  the  jurisdiction  of 
this  state,  in  the  present  instance,  was  not  the  point  now  in  question:  it  was  only, 
whether  the  sheriff  should,  or  should  not,  obey  the  command  of  the  court  That  by  the 
writ,  he  was  directed  to  return  it  to  the  court,  and  he  was  not  to  withhold  the  process 
n  contempt  of  this  order,  and  to  stifle  the  proceedings  in  their  birth.  That  the  sheriff 
^as  to  act  under  the  judgment  of  the  court,  and  if  he  had  any  doubt  about  the  validity 
of  the  writ,  he  ought  i;o  return  it.  Then  the  court  might,  if  cause  was  shown,  quash  it 
as  illegaL  That  his  not  being  obliged  to  return  process  against  ambassadors  was  owing 
to  the  statute  of  Ann, ;  and  this  exemption  was  singular,  and  not  to  be  extended  here. 
Tliat  though  a  writ  might  be  void,  where  the  court  had  no  jurisdiction  of  the  cause,  or 
issued  a  writ,  which  they  had  no  authority  to  issue ;  yet  the  cause  here  was  trespass 
upon  the  case,  of  which  the  court  may  hold  plea,  and  the  process  was  a  foreign  attach- 
ment, which  they  certainly  had  authority  to  issue.  That  to  suffer  the  sheriff  to  sup- 
press writs,  at  pleasure,  was  establishing  a  dangerous  precedent,  which  in  future  would 
be  greatly  abused. 

That  the  questions  upon  which  this  cause  depended  were  important,  and  deserved  the 
fullest  consideration ;  and  that  an  appeal  from  one  tribunal  to  another,  was  the  right  and 
the  security  of  the  subject  But  if  the  writ  was  now  to  be  suppressed,  there  could  be 
no  record  to  be  removed,  and  the  plaintiff  was  left  without  remedy.  They  finally  ob- 
served, that  this  mode  of  applying  to  a  court  of  judicature  to  decide  on  the  justice  of 
the  plaintiff^s  demand,  was  every  way  preferable  to  that  proposed  by  the  attorney-gen- 
eral, of  sending  him  to  complain  to  the  executive  power,  who  could  give  him  no  redress, 
but  by  appealing  to  arms,  and  involving  the  state  in  a  war.  They,  therefore,  prayed 
that  the  rule  might  be  made  absolute. 

The  Court  held  the  matter  some  days  under  advisement;  and  at  their  next  meeting, 
THR  President  delivered  it  as  the  judgment  of  the  court: 

**That  the  rule  made  upon  the  sheriff,  to  return  the  writ  issued  against  the  common- 
wealth of  Virginia,  at  the  suit  of  Simon  Nathan,  should  be  discharged."* 

>  Stockwell  V.  Bates,  10  Abb.  Pr.  (N.  8.)  8Sl.  ereign  state  is  not  suable  In  the  muiidpal 
The  true  ground  o"*  this  decision  is,  that  a  sov-     courts  of  another  jurisdictioii,  and  a  foreign 
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•HuirrEB's  Lesseb  v.  Kennedy. 
Practice. — Continucmce. 

On  motion  to  put  off  the  trial  of  this  cause,  Sergeant  tendered  the  affi- 
davit of  John  Adams  (who  called  himself  the  landlord  of  the  defendant, 
and  declared  himself  interested  in  the  suit)  to  prove  the  absence  of  a  material 
witness. 

Lewie  and  Coxe  objected,  for  the  plaintiff,  that  the  affidavit  should  bA 
made  by  the  defendant  himself. 

But  the  Goubt  received  the  affidavit,  and  ordered  the  trial  off.  (a) 


BiVEBS  V,  Walkeb. 
liefer ence, — PracUoe* 

It  was  ruled  in  this  cause,  that  notice  of  the  time  and  place  of  the  meeting 
of  referees,  must  be  served  on  the  party  himself,  and  not  on  his  attorney ; 
unless  it  be  otherwise  specified  in  the  rule  of  reference. 

For  a  contrary  practice,  the  report,  in  the  present  instance,  was  set  aside, 
on  motion  of  IJewiSj  in  behalf  of  the  defendant,  opposed  hjIngereoU  for  the 
plaintiff.  (6) 


Oablible  et  nx.  v.  CuNNINaHAK. 

Ziberari  facias. — Practice. 

Lewy  obtained  a  rule  to  show  cause,  why  a  house  which  had  been  de- 
livered to  the  plaintiffs  on  a  liberari  faciaSy  that  issued  in  this  cause,  should 
not  now  be  surrendered  to  the  vendee  of  the  defendant,  upon  his  bringing 
into  court,  the  principal,  interest  and  costs. 

(o)  See  Jackson  v.  Mason  and  Reely,  post^  p.  185. 

(b)  In  Dunkin  v.  Galbraith,  1  Bro.  15,  it  is  laid  down  as  a  general  rule,  that  where 
there  is  a  known  attorney,  notice  must  be  given  to  that  attorney,  and  not  to  the  party 
himself ;  and  it  was  held,  in  that  case,  that  notice  oi  filing  a  report  of  referees  might  be 
given  to  the  attorney.  But  where  a  rule  of  court  requires  notice  given  to  the  party, 
notice  to  the  attorney  is  not  sufficient  Nash  v.  Gilkeson,  5  S.  &  R.  352.  Even  in  such 
case,  however,  notice  to  the  attorney  will  be  considered  good,  if  he  did  not  expressly 
object  at  the  time  of  service.  Newlin  v.  Newlin,  8  S.  &  R  41.  And  see  Geyger  v. 
Geyger,  2  DalL  882.  Hutcheson  «.  Johnson,  1  Binn.  59.  Hitner  v,  Suckley,  2  W.  0. 
C.  466.> 


attachment  is  but  a  mode  of  oompelling  an  ap- 
pearance. Whilst  the  states  have  surrendered 
certain  powers  to  the  genend  govermnent,  they 
have  not  divested  themselves  of  the  attribute  of 
state  sovereigntv.  If  they  were  but  foreign 
oorporatioiis  with  respect  to  each  other,  such 
writ  would,  undoubtedly,  lie;  for,  in  ancient 
times,  the  mode  of  commencing  a  personal  action 
was  by  sommona,  attachment  and  distringoB  ; 
and  aa,  in  practice,  there  was  no  personal  ser- 


vice of  the  summons,  the  first  process  by  which 
a  defendant  was  notified  of  the  pendency  of  the 
suit  against  him,  was  by  an  attachment  of  his 
goods.  8  Bl  Com.  279-80 ;  Gilb.  0.  P.  7 ;  1 
Reeves,  462 ;  see  Cooley  Const  Lim.  2 ;  Allen 
V.  Bareda,  7  Bosw.  204. 

1  See  act  23  March  1877  (P.  L.  28),  which 
authorizes  a  service  upon  the  attorney  of  %  resi- 
dent defendant  WUoox  «.  Payne,  88  Penn. 
St  154. 
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Lieb  y.  Bolton. 

On  the  9th  of  Aagnst,  Lewis  and  Sergeant  showed  cause,  and  the  role 
was  discharged ;  Tujs  Coubt  being  unwilling  to  go  into  the  matter  in  a 
summary  mode,  upon  mere  motion,  and  expressing  their  dislike  of  the 
ampUare  Jurisdictionem.  The  principal  question  was,  therefore,  left  unde- 
termined, (a) 

*8S]  *Leib  v.  Boltok. 

Practice. 

The  ooqH  win  not  det  Aside  the  return  of  a  jnry  of  inqoiiy,  unless  it  appear  that  there  was  no 
proper  evidence  before  them. 

A  Motion  was  made,  the  10th  of  November,  on  the  part  of  the  defend- 
ant, to  set  aside  the  return  of  the  jury  of  inquiry,  on  affidavit  of  irregular 
proceedings  ;  and  the  court  granted  a  rule  to  show  cause,  &c. 

And  now,  two  of  the  jurors  attended  and  deposed,  that  Leib's  book, 
supported  by  his  own  oath,  had  been  admitted  as  evidence  of  the  delivery 
of  a  quantity  of  leather  by  Leib,  to  the  order  of  Bolton,  in  part  discharge 
of  an  agreement  between  them.  But  being  asked,  whether  they  founded 
their  inquest  in  any  degree  upon  that  evidence,  they  said  it  was  founded  upon 
that,  and  concurrent  testimony. 

In  support  of  the  motion,  it  was  contended,  that,  though  the  admission 
of  books,  in  the  manner  above  stated,  had  been  customary  ;  yet  that  the 
custom  ought  not  to  oe  caniea  further  than  to  prove  work  done,  or  wares 
delivered  ;  that  the  purpose  for  which  they  had  been  introduced,  on  the 
present  occasion,  arose  upon  a  collaterial  point,  to  establish  a  set-off  in  di- 
minution  of  the  damages,  and  that  it  was,  therefore,  irregular  to  admit 
them.  With  respect  to  the  concurrent  testimony  mentioned  by  the  jurors,  it 
was  said,  that  as  neither  the  nature,  nor  effect  of  it,  appeared  to  the  court, 
it  might  have  been  even  more  improper  than  the  allowance  of  the  books  as 
evidence  ;  but  that,  in  all  events,  the  inquest  ought  to  be  set  aside,  as  what 
did  appear,  shows  it  to  have  been  raised  so  far  upon  an  erroneous  founda- 
tion.   But — 

Bt  thb  Coubt. — We  will  not  set  aside  the  verdicts  of  juries  of  inquiry, 
nor  the  reports  of  referees,  upon  frivolous  grounds.  Nor  will  we  examine 
into  the  effect  of  any  particular  piece  of  evidence  upon  the  minds  of  the 
jury  ;  for,  unless  it  appears,  that  there  was  no  proper  evidence  before  them, 
we  must  presume  that  they  had  sufficient  grounds  for  their  inquest. 

Rule  discharged. 

(a)  This  motion  was  made  when  house-rent  was  rising  very  rapidly,  and  tiie  defend- 
ants house,  in  the  present  instance,  was  extended  at  a  very  moderate  valuation ;  the 
residue  of  the  term  was,  therefore,  a  great  object  to  both  parties.  I  have  not  heard, 
however,  of  any  other  attempt  being  made  by  the  defendant;  but,  I  think,  the  court  re- 
conunended  the  scire /aci(U  ad  eamputandum^  which  issues  in  England,  where  tenant 
by  eUgit  holds  over,  after  being  satisfied  for  debt  and  costs.*  In  Wall  v,  Lloyd,  1  S.  & 
R.  820,  it  was  held,  that  the  valuation  by  the  inquest  was  not  conclusive  upon  the 
plaintiff  where  the  land  was  taken  out  of  his  hands  by  a  subsequent  execution,  before 

*  A  «eir»  /aria$  ad  eompiUandvm  may  issne,     primd  faeU  case  of  saUsfaotioiL    8cofid4  w, 
mk   preeentatioa  of   aa  affidavit,  shoiring  a     Harbeson,  9  Fhila.  86. 
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Snowden  t.  Hemming. 

BergtamJty  for  the  plaintiff.  LefuA%  and  Leoy^  for  the  defendant.  See 
Cases  temp.  Hard.  381. 

*HaGNSB  V,  MUSOBOYB.  [*88 

Beference. — Practice. 

Beport  of  leferees  set  asidei  where  it  appeared,  that  thej  had  examined  witneeseB  in  the  absence 
of  the  partiea. 

Thb  plaintiff  having  had  a  verdict  in  the  absence  of  the  defendant,  and 
having  agreed  to  withdraw  it,  and  submit  to  a  reference,  throe  persons, 
nominated  by  the  court,  accordingly  met.  Upon  entering  into  the  case,  the 
parties,  who  were  present,  began  a  warm  altercation,  which  proving  trouble- 
some to  the  referees,  they  ordered  the  disputants  to  withdraw,  and  called 
the  witnesses,  one  after  another,  examming  them  separately  out  of  the  hear- 
ing of  both  plaintiff  and  defendant,  and  finally  reported  in  favor  of  the  former. 

These  facts  being  established,  the  report  was  set  aside,  on  motion  of  the 
defendant's  counsel,  (a) 

Lwy^  for  the  plaintiff.    LewiSf  for  the  defendant. 


Snowden,  Assignee,  v.  Hioiicmo.  (ft) 
Conit/ruction  of  the  stay-la/vo. 

Under  the  act  of  1784,  giving  a  stay  of  execation,  the  date  ezpreeaed  in  the  bond  was  oonoliuhra^ 
and  evidence  was  not  admissible  of  another  date. 

Iir  an  action  of  debt  upon  a  bond,  judgment  being  obtained,  and  exe- 
cation issued,  WUcocks  moved  to  stay  proceedings,  upon  this  ground  ;  that 
though  the  bond  was  dated  June,  the  consideration,  for  which  it  was 
given,  arose  before  the  1st  of  March  1781 ;  and  therefore,  he  contended, 
that  his  client  was  within  the  protection  of  the  act  of  assembly,  passed  the 
2dd  of  December  1784  (P.  L.  412),  which  entitles  a  defendant  to  a  stay  of 
execution,  for  a  certain  time,  upon  tendering  the  interest  and  costs  to  the 
sheriff. 

£radfordy  for  the  plaintiff,  was  prepared  with  an  affidavit  to  controvert 
the  facts  advanced  in  support  of  the  motion  ;  but  he  forbore  reading  it,  and 

his  debt  was  satisfied,  but  that  he  was  to  account  for  the  real  profits,  that  is,  such  as 
he  might  have  made  with  reasonable  care  and  diligence.  Whether  the  court  could  in- 
terfere, when  the  plaintiff  retained  possession  during  the  term,  was  said  by  G.  J.  Tiloh- 
MAN,  never  to  have  been  decided;  but  Judge  Teatbs  seemed  to  think,  that  he  would  be 
concluded  by  the  inquest  (p.  825-6.)    See  the  note  at  p.  62,  &c.,  of  1  Sm.  Laws. 

(a)  Hollingsworth  v.  Leiper,  petty  p.  161.  Chaplin  «.  Kirwan,  poit^  p.  187. 
Passmore  «.  Pettit,  4  Dall.  271. 

(jb)  This  case  appears,  from  Mr.  Rawle's  MSS.,  to  have  been  argued  in  March  1758, 
and  not  in  1784,  as  would  seem  from  its  place  in  the  text  This  explanation  is  neces« 
sary,  since  the  question  was  upon  the  construction  of  an  act  passed  on  the  28d  of 
December  1784. 

81 


83  COUBT  OF  COMMON  PLEA&  [June. 

SDOwden  v.  flemmmg. 

insisted  that  the   court   could   not   travel   into   a  consideration  of   the 
transactions  for  which  the  bond  was  given. 

Bt  the  Coubt. — ^It  would  occasion  infinite  trouble  and  confusion,  were 
the  defendant's  doctrine  to  be  admitted,  and  it  is  impossible  to  say  where 
tile  mischief  would  end.  It  is  true,  that  before  a  jury,  proof  may  be  made 
of  the  consideration,  and  of  the  time  of  delivering  a  bond ;  but  this  act  of 
assembly,  which,  in  particular  cases,  grants  a  delay  of  execution  to  the 
defendant,  upon  the  tender  of  the  interest  and  costs,  must,  sui*ely,  at  the 
same  time,  recognise  the  written  instrument  as  conclusive  evidence  of  the 
contract ;  and  we  can  inquire  no  further,  (a) 

Wilcocks  took  nothing  by  his  motion, 
(a)  See  Held  «.  Biddlc^  2  DilL  171. 
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SUPREME   OOUET   OF  PENNSTLVAJSTTA. 


The  Hon.  Thomas  McKsan,  Esqaiie,  LL.D.  was  re-appointed  Chief 
Justice  of  the  Supreme  Court,  on  the  29th  day  of  July  1784. 

The  Hon.  William  Augustus  Atlee,  Esquire,  was  re-appointed  a  Judge 
of  the  Supreme  Court,  on  the  9th  day  of  August  1784. 

The  Hon.  Jacob  Rush,  Esquire,  was  appointed  a  Judge  of  the  Supreme 
Court,  on  the  16th  day  of  February  1784,  in  the  room  of  the  Hon.  Johh 
EvANB)  Esquire,  deceased. 


^SEPTEMBER  TERM,  1784.  [*85 


Rodman  et  cH.^  Executors,  v,  Hoops's  Executor. 
Evidence. — Book-entriea. 

A  book-entry  of  money  paid,  may  be  read,  to  prove  the  fact  of  such  entiy,  in  snpport  of  Ills 

presmnption  of  payment  arising  from  the  lapse  of  nineteen  years. 
Whether  or  not  a  book,  offered  in  evidence^  be  an  original  or  a  transcript,  is  for  the  jniy. 

Ik  this  cause,  the  defendants  offered  in  evidence  an  entry  made  in  the 
books  of  their  testator,  of  money  paid  in  discharge  of  a  promissory  note. 
This  was  acknowledged  to  be  the  original  entry  ;  but  there  was  no  proof  by 
whom  it  was  made,  nor  whether  the  person  who  made  it  was  dead  or  alive. 

Bt  thb  Court. — Let  it  be  read  to  the  jury  ;  not  as  evidence  that  the 
defendant  has  paid  the  note,  but  merely  that  such  an  entry  was  made,  nine- 
teen years  ago,  of  the  payment  of  a  note  of  twenty-three  years'  standing ; 
and  to  support  the  general  presumption  of  payment,  after  such  a  length  of 
time.  Nor  is  this  to  be  drawn  into  precedent :  for  our  allowance  of  the 
evidence  is  founded  on  the  particular  circumstances  of  this  case. 

To  prove  another  point,  in  the  same  cause,  a  book  was  offered,  in  the 
form  of  a  ledger,  containing,  in  some  instances,  references  to  a  waste-book. 
Notwithstanding  this,  it  was  insisted,  on  the  one  hand,  to  be  an  original, 
and  not  a  transcript ;  but  denied  on  the  other ;  and  the  person,  who,  it  was 
laid,  could  prove  it,  was  incapable  of  attending  on  account  of  sickness. 

l^BS  Court  ordered  the  book  to  be  read  ;  leaving  it  to  the  jury  to  de> 
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Bespubllca  v.  Doan. 

terminCi  on  the  face  of  it,  whether  it  was  an  original  or  a  transcript ;  and 
directing  them,  in  the  latter  case,  to  pay  no  regard  to  it.  (a) 


*86]  Rbspublioa  v,  Doan. 

Outlawry. 

Where  «  partj  is  outlawed  by  judicial  proceedings,  on  hia  being  broo^t  into  court,  the  praoUce 
ia,  to  direct  execution,  by  an  award  upon  the  roH. 

Aabon  Doan,  being  attainted  of  a  robbery  in  the  connty  of  Bucks,  by 
process  of  outlawry,  was  brought  before  the  court,  on  the  24th  day  of  Sep- 
tember 1784  ;  and,  after  hearing  his  counsel  upon  several  exceptions  to  the 
outlawry  (which  were  all  overruled),  execution  was  awarded  against  him, 
on  the  9th  day  of  October.  The  following  correspondence  then  took  place 
between  the  Honorable  the  Supreme  Executive  Council,  and  the  judges  ;  in 
the  course  of  which  several  important  points  of  law  were  stated  and  con- 
sidered, (ft) 

On  the  22d  of  November  1784,  the  President  and  Supreme  Executive 
Council  addressed  the  following  letter  to  the  judges  : 

Gentlemen  : — We  have  perused,  and  attentively  considered,  the  transcrijit 
of  the  record  transmitted  by  you,  of  the  attainder  of  Aaron  Doan  ;  and  as 
it  appears  to  us  a  case  of  a  novel  and  extraordinary  nature,  which,  being 
<»ice  established  as  a  precedent,  may  greatly  affect  the  lives,  liberties  and 
fortunes  of  the  freemen  of  this  commonwealth,  we  cannot,  consistently  with 
our  ideas  of  duty,  issue  a  warrant  for  his  execution,  until  the  doubts  and 
difficulties  that  present  themselves  to  our  view  are  removed. 

To  take  away  the  life  of  a  man,  without  a  fair  and  open  trial,  upon  an 
implication  of  guilt,  has  ever  been  regarded  as  so  dangerous  a  practice,  that 
the  law  requires  all  the  proceedings  in  such  a  mode  of  putting  to  death,  to 
be  ''  exceedingly  nice  and  circumstantial,"  as  BiacJsstone  says ;  and ''  any 
single  minute  point  omitted,  or  misconducted,  renders  the  whole  outlawry 
illegal,  and  it  may  be  reversed  ;  upon  which  reversal,  the  party  accused  is 
admitted  to  plead  to,  and  defend  himself  against  the  indictment."  4  Black. 
Com.  315. 

This  liberality  of  spirit  seems  to  have  advanced  with  the  improvement  of 
the  human  mind,  and  of  those  laws  from  which  our  own  are  composed  :  for, 
by  the  statute  of  4  4&  5  Wm.  db  JIT.,  c.  22,  wisely  and  benevolently  reciting, 
that,"  it  is  agreeable  to  justice,  that  proceedings  in  outlawries  in  criminal  cases, 

(a)  In  Curren  v.  Crawford,  4  S.  A;  R.  5,  Duncan,  J.,  said,  the  book  ^^must  be  an  ac- 
count of  the  daily  transactions  of  the  party  .  .  .  and  the  entries  made  about  the  time 
of  the  transaction.  Tt  is  not  to  be  a  register  of  past  transactions,  but  a  memorandum  of 
transactions  as  they  occur.  If  the  book  appear,  on  investigation,  or  examination  of  the 
party  by  the  court,  not  to  bo  such  an  one,  the  court  may  reject  it  as  incompetent  If 
this  does  not  clearly  appear,  it  is  to  be  submitted  to  the  jury  to  dedde  on."  See  further 
on  the  admissibility  of  books  of  original  entries,  the  note  to  Poultney  «.  Ross,  post^  p.  288. 

{b)  As  the  opinions  given  upon  this  occasion  have  governed  several  subsequent  casesi 
I  am  persuaded,  it  will  not  be  thought  improper  to  insert  than  here^  though  they  d$ 
not  come  within  the  strict  idea  of  judicial  decisions, 
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should  be  as  pablit  and  notorious,  as  in  civil  causes,  because  the  consequences 
to  persons  outlawed  in  criminal  cases  are  more  fatal,  and  dangerous  to  them, 
and  their  posterities,  than  in  any  other  causes  ;"  it  was  enacted,  that, ''  upon 
issuing  an  exigent^  in  a  criminal  case,  there  should  issue  a  proclamation  ac* 
cording  to  the  form  of  the  statute  made  in  the  one  and  thirtieth  year  p^ 
of  Queen  Elizabeth,"  &c.  And  the  first  mentioned  statute  was  made  *- 
perpetual  by  the  7  A  8  Wm,  Ill.y  c.  36. 

It  is  our  desire  to  regulate  our  conduct  by  the  just  maxims,  and  generous 
principles,  that  have  been  established,  for  keeping  under  proper  directions, 
and  restraining  within  proper  limitations,  this  menacing  part  of  jurisprudence. 
We  shall,  therefore,  be  obliged,  if  you  will  be  pleased  to  take  the  questions 
now  proposed  into  your  consideration,  and  to  favor  us  with  your  answers. 

I.  Whether  the  proceedings  in  this  case  are  founded  on  common  law,  the 
act  for  the  advancement  of  justice,  or  on  any  other,  and  what  acts  of  assem- 
bly or  of  parliament  ? 

II.  Whether  there  have  been  any,  and  what  modem  instances,  in  Eng* 
land,  prior  to  our  Declaration  of  Independence,  of  persons  being  executed 
upon  outlawry  by  judicial  proceedings  alone  ? 

m.  Whether  there  has  ever  been  any,  and  what,  instance  in  Pennsyl- 
vania, of  a  person  being  executed  upon  outlawry  by  judicial  proceedings  alone  ? 

rV.  Is  such  a  mode  of  attainder  compatible  with  the  letter  and  spirit  of 
the  constitution  of  this  state,  which  establishes,  with  such  strong  sanctions, 
the  right  of  trial  by  jury  ?  See  section  the  ninth  of  the  Declaration  of  Rights 
— section  the  twenty-fifth  of  the  Frame  of  Government,  Ac. 

y.  What  authorities  and  precedents  are  considered  as  most  applicable  to 
the  present  case  ? 

VL  If  this  outlawry  is  principally  founded  on  the  act  for  the  advance- 
ment of  justice,  do  not  these  words,  '*  attainted  of  the  crime  whereof  he  is  so 
indicted  or  appealed  as  aforesaid,  and  from  that  time  shall  forfeit  and  lose 
all  his  lands  and  tenements,  goods  and  chattels;"  imply,  by  force  of  the  copu- 
lative "  and,"  that  this  forfeiture  was  the  penalty  designed  to  be  incurred  by 
such  an  outlawry;  and  may  not  the  word  " execution"  in  the  following  part 
of  the  clause,  as  it  is  connected  with  the  word  "  trial,"  be  reasonably  applied  to 
the  other  criminals  there  mentioned,  so  as  to  render  it  consistent  with  the 
preceding  penal  expressions?  And  is  not  this  construction,  in  favor  oflife^ 
strengthened,  by  the  improbability,  that  the  legislature  of  Pennsylvania  in- 
tended to  make  the  law  in  this  case  more  sanguinary  here,  than  the  law  of 
England  at  that  period,  which,  it  is  apprehended,  required  one  or  more  writs 
of  capaisy  an  exigenty  five  exactions,  at  five  different  county  courts,  a  procla- 
mation at  the  door  of  a  place  for  divine  worship,  &c.,  before  an  outlawry 
could  be  incurred?  Tremaine's  P.  C.  281,  &c.;  Statutes  before  mentioned; 
GUde;  Hawkins;  Bacon;  Blackstone. 

Vll.  As  the  person  was  brought  into  the  supreme  court  by  habeas  corpus^ 
ought  not  judgment  to  have  been  eoepreaaly  pronounced  ;  as  the  reason  as- 
signed for  judgment  not  being  pronounced  "  afresh,"  in  RaicUff^a  caae^  who 
was  brought  into  the  king's  bench  by  habeas  *carpu8  is,  "  it  having  ^^ 
been  pronounced  before  :"  And  in  the  cases  of  iStaffordy  Bartsteady  »■ 
Okeyy  and  Cobrety  who  were  attainted  by  act  of  parliament  (cases  nearly  re- 
aembling  this),  ^^  the  Chief  Justice  pronounced  the  usual  judgment  as  in 
oases  of  high  treason."    Foster  44. 
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Yin.  If  all  the  proceedings  in  the  present  case  art  as  rigidly  exact  as 
the  law  requires,  in  tliis  uncommon  mode  of  taking  away  life,  ought  Council 
to  form  a  new  kind  of  warrant  for  execution,  therehy  ordering,  that  on  a 
certain  day,  the  offender  be  hanged  by  the  neck  till  he  be  dead,  or  order  in 
the  warrant,  that  on  a  certain  day,  execution  be  done  upon  the  offender, 
leaving  the  sheriff  to  decide  what  is  the  punishment  by  law  to  be  inflicted. 

It  would  be  agreeable  to  us,  if  you,  gentlemen,  would  also  be  pleased  to 
consider,  whether  the  outlawry  in  the  present  case,  may  not  be  legally  re- 
versed, and  the  offender  brought  to  a  trial,  for  these  defects  in  the  proceedings. 

L  By  the  act  for  the  advancement  of  justice,  it  is  directed,  ^'  that  the 
eqpiaa  shall  be  returnable  before  the  justice  of  that  court,  where  such  party 
shall  be  indicted  or  appealed,  at  the  supreme  or  provincial  court  next  after 
the  taking  of  such  indictment  or  appeal ;"  and  that  the  party  shall  be  called 
on  by  proclamation  ^^  to  appear  before  the  said  justices  at  the  said  bupreme 
court ;"  and  it  is  set  forth  in  the  indictment,  in  the  present  case,  that  it  was 
taken  at  ^'  a  court  of  oyer  and  terminer  and  general  gaol  delivery  ;"  but, 
the  capiaa  in  the  present  case  directs  the  party  to  be  called  on  by  proclama- 
tion, to  ^^  appear  before  the  justices  of  the  supreme  court."  Tis  true,  the 
same  persons  are  justices  of  both  courts  ;  but  the  title  of  ''  that  court  where 
the  party  shall  be  indicted,"  expressly  required  by  the  act,  is  omitted. 

n.  It  is  not  returned  by  the  sheriff,  that  the  party  was  called  on  by 
proclamation,  ^^  to  answer  to  the  Commonwealth, "  as  by  the  act  aforesaid, 
and  by  the  capiaa  is  directed. 

III.  It  is  not  set  forth,  that  the  capias  was  ^^  delivered  to  the  sheriff 
three  months  before  the  return  thereof, "  as  the  same  act  requires  :  Nor  does 
the  sheriff  even  return,  that  he  made  the  proclamation  by  virtue  of  the 
said  capias.  The  proclamations  might  be  made  without  the  writ ;  and 
though  it  may  be  inferred,  that  they  were  not,  ought  inferences  against  the 
accused  to  be  admitted,  in  a  case  so  highly  penal  ? 

IV.  Is  not  the  ybrm  of  the  proclamation  prescribed  by  the  act  afore- 
said, and  ought  it  not  to  have  been  strictly  pursued  ;  and  does  not  the  first 
line  of  that  form  require  the  proclamation  to  begin  with  a  setting  forth  of 
the  indictment  ? 

y.  Ought  it  not  to  appear,  t^Aeit,  and  how,  the  party  was  ^'  for  the 
cause  aforesaid  before  committed  to  the  custody  of  the  sheriff  of  the  city 
and  county  of  Philadelphia,"  or,  at  least,  that  it  was  eubeequerU  to  the  pro- 
clamations in  Bucks  county  ? 

VI.  The  act  before  mentioned,  and  the  capias^  order  the  sheriff  to 
^gg^     "  make  proclamation  in  every  court  of  quarter  sessions,"  4fcc.,   *but 

-*  the  sheriff  returns  that  he  "  caused  public  proclamation  to  be  made 
at  two  several  courts  of  quarter  sessions,"  &a  The  word  ^^  o^  "  is  uncertain. 
So  is  the  word  ^^p-ublic.^^  Neither  of  them  is  used  in  the  act.  The  re- 
quiring ^'  the  sheriff  to  make  the  proclamations,"  appears  to  have  been  in- 
tended to  oblige  his  attendance  in  person  at  so  solemn  a  transaction,  lead- 
ing to  such  fatal  consequences.  It  is  not  returned,  that  he  wasjores^n^. 
As  to  the  other  words,  proclamations  might  be,  in  some  sense,  said  to  be 
"  public,"  and  "  at  the  courts,'**  and  yet  not  "  in  the  courts."  Where  life 
depends  on  proclamations,  it  seems  scarcely  possible  to  adhere  with  too 
scrupulous  an  exactness  to  injunctions  positively  directed  by  law,  for  giving 
them  their  destructive  efficacy. 
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yiL  It  does  not  appear  by  the  retain,  toho  was  called  on  by  proelama* 
tion  to  appear. 

The  offender  has  represented  to  us,  by  petition,  that,  at  the  time  when 
the  outlawry  was  sued  forth  against  him,  he  was  in  New  York,  then  in  the  pos- 
session of  the  British  army.  What  regard  ou^t  to  be  had  to  that  ciroum- 
stance,  yon,  gentlemen,  can  determine. 

I  am,  with  respect,  Gentlemen, 

Your  most  obedient  and  very  humble  servant, 

JOHN  DICKINSON. 

To  these  inquiries  the  following  answers  were  returned,  addressed  to  his  Ex- 
cellency the  President,  in  Council,  on  the  16th  of  January  1785. 

Sir : — ^We  had  the  honor  of  receiving  on  the  29th  of  November  last^  the 
letter  from  your  Excellency,  and  the  Honorable  the  Supreme  Executive 
Council,  dated  the  2  2d  of  the  same  month,  respecting  the  case  of  Aaron 
Doan,  who  stands  attainted  of  a  robbery,  in  the  county  of  Bucks,  by  out- 
lawry, and  against  whom  execution  has  been  awarded.  In  this  letter,  the 
council  express  difficulties  with  regard  to  their  issuing  the  warrant  for  his 
execution,  and  have  desired  the  opinion  of  the  judges  on  nine  several  ques- 
tions. Before  we  gave  our  answers  to  these  questions,  it  was  expected  that 
all  the  judges  might  consult  together,  in  court  upon  them  ;  but,  as  we  now 
despair  of  this  for  some  months,  we  shall  offer  what  we  think  may  be  ma- 
'terial  on  the  occasion,  without  further  delay. 

Previously  to  the  giving  our  answers,  we  beg  leave  to  observe,  that  the 
judges  do  not  hold  themselves  bound  to  assign  any  reasons  for  their  judg- 
ments ;  and  when  they  do  give  reasons,  it  is  always  in  public,{a)  This  is 
mentioned,  that  the  present  proceeding  may  not  be  drawn  into  a  precedent. 

*  We  would  next  observe,  generally,  that  an  outlawry  for  felony,  -^ 
is  a  conviction  and  attainder  of  the  offence  charged  in  the  indictment,  I- 
and  has  been  as  long  in  use  as  the  law  itself.  The  intention  of  it  was  to 
compel  all  men  to  submit  to  the  laws  of  their  country,  and  to  prevent 
their  escaping  justice,  by  flying  and  staying  away,  until  all  the  witnesses  are 
dead.  It  is  a  very  important  part  of  the  criminal  law  ;  and  we  do  not  find 
an  occasion,  where  any  question  of  law,  upon  a  writ  of  error  to  reverse  an 
outlawry  in  a  criminal  case,  has  ever  undergone  a  serious  litigation,  before 
that  of  John  Wilkes,  Esquire,  in  1770.(6) 

If  there  be  anything  improper  in  taking  away  the  life  of  a  man,  upon  an 
attainder  by  a  ju^cial  outlawry,  it  belongs  to  the  legislature  to  alter  the  law 
in  this  particular  ;  the  judges  cannot  do  it.  But  council  can  interpose  their 
mercy. 

In  our  answers,  we  shall  refer  to  the  questions,  in  the  order  they  are 
placed  in  your  Excellency's  letter,  without  inserting  them  here. 

AnSWSBS  to  the  QlTESTIONS. 

L    The  proceedings  in  this  case  are  founded  on  the  aoi  of  assembly, 

(a)  Lord  Iforly's  case,  Kelyng  54^ 

(»)  See  2  Hale,  H.  P.  C,  200,  207,  Ac;  4Burr.  2541,  2549;  2  Hale  206;  4Bm 
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entitled,  "  Au  act  for  the  advancement  of  justice,  and  more  certain  adminis- 
tration thereof." 

IL  Our  law-books  do  not  inform  us,  except  very  rarely,  of  the  exe- 
cutions of  capital  offenders  ;  they  are  generally  to  be  found  in  the  histories 
of  the  times,  or  in  the  periodical  publications ;  and  therefore,  we  cannot 
mention,  with  certainty,  any  modem  instances  in  England,  prior  to  our 
Declaration  of  Independence,  of  persons  being  executed  upon  outlawry  by 
judicial  proceedings  alone ;  but  Lord  Chief  Justice  Mansfield,  in  Wilkes's 
case^  expresses  himself  thus  :  "  flight,  in  criminal  cases,  is  itself  a  crime.  If 
an  innocent  man  flies  for  treason  or  felony,  he  forfeits  all  his  goods  and 
chattels.  Outlawry,  in  a  capital  case,  is  as  a  conviction  for  the  crime  ;  and 
many  men,  who  never  were  tried,  have  been  executed  upon  the  otUlatort/.^^ 
4  BuiT.  2549. 

nl.  We  do  not  know  of  any  instance  in  Pennsylvania,  of  a  person 
being  executed,  upon  outlawry  by  judicial  proceedings  alone  ;  but  a  certain 
David  Dawson  was  executed,  since  the  Declaration  of  Independence,  in 
consequence  of  an  attainder,  by  virtue  of  a  proclamation  of  the  Supreme 
Executive  Council,  and  judicial  proceedings  thereupon.  In  that  case,  the 
court  awarded  execution,  by  pronouncing  the  usual  sentence  of  death :  no 
judgment  having  been  given  before. 

lY.  We  conceive  such  a  mode  of  attainder  compatible  with  the  letter 
and  spirit  of  the  constitution  of  this  state,  and  that  it  is  no  infringement  of  the 
right  of  trial  by  jury  ;  for,  that  the  party  had  not  that  trial,  was  owing  to 
^  y.     himself  ;  he  was  not  deprived  of  *the  right.    As  well,  indeed,  might 

^  an  offender,  who  confessed  the  fact  in  court,  by  pleading  guilty  to 
the  indictment,  after  sentence,  complain  that  he  had  not  a  trial  by  jury. 
By  refusing  to  take  his  trial,  he  tacitly  seems  to  have  admitted  himself 
guilty.     2  Hawk.  fo.  170,  ch.  23,  g  53  ;  2  Hale  208. 

y.  We  conceive  all  the  authorities  and  precedents  of  outlawries  in 
capital  cases  at  conmion  law,  in  England,  as  applicable  to  the  present  case  ; 
there  being  no  difference,  but  in  the  form  and  manner  of  proceeding  to  the 
outlawry,  which  is  made  by  the  before-mentioned  act  of  assembly.  In  par- 
ticular, we  would  refer  council  to  4  Burr.  2527,  and  to  2577,  where  almost  all 
the  authorities  are  collected  together  and  fully  considered. 

YL  In  the  act  for  the  advancement  of  justice,  &c.,  §  17,  the  legislature 
have  declared,  "  That  the  party  indicted  of  a  capital  offence,  not  yielding  his 
body  to  the  sheriff,  at  the  return  of  the  capiaSy  shall  be,  by  the  justices  of  the 
supreme  court,  pronounced  outlawed,  and  attainted  of  the  crime  whereof  he 
is  so  indicted.  And,  from  that  time,  shall  forfeit  all  his  lands  and  tenements, 
goods  and  chattels :  which  forfeiture,  Ac,  after  debts  paid,  shall  go,  one- 
half,  to  the  governor  for  the  time  being,  Ac,  and  for  defraying  the  charges 
of  prosecution,  trial  and  execution  of  such  criminals.*'  Had  the  clause 
ceased  at  the  end  of  the  words  ^'  attainted  of  the  crime  whereof  he  is  so  in- 
dicted," no  doubt  remains  with  us,  but  that  the  party  was  liable  to  suffer  all 
the  pains  of  death  prescribed  by  law  for  the  offence  specified  in  the  indict 
ment ;  and  the  words  following,  so  far  from  altering  this  construction,  in 
our  opinion,  show,  by  the  most  necessary,  evident,  and  strong  implication, 
that  the  party  was  liable  also  to  be  executed  ;  for  the  expenses  of  the 
execution  are  to  be  defrayed  out  of  his  forfeited  estate.    Wo,  theref ore^  have 
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no  doubt,  that  Aaron  Doan,  besides  the  forfeiture  of  his  estate,  has  forfeited 
his  life. 

yn.  We  conceiye,  that,  where  a  person  is  attainted  by  an  act  of 
parliament  or  assembly,  and  is  brought  before  the  court,  and  execution 
awarded,  the  practice  most  generally  has  been,  to  do  so,  by  pronouncing 
the  express  sentence  ;  and  the  reason  given  for  it,  is,  because  no  judicial 
sentence  had  been  pronounced  before  ;  but  in  case  of  an  outlawry  by  judi- 
cial proceedings  only,  no  express  sentence,  is  given  upon  the  party's  being 
brought  before  the  court,  but  merely  an  award  on  the  roll,  that  die  sheriff 
do  execution  at  his  peril,  or  execution  awarded  by  the  court ;  because  a  judg- 
ment had  been  given  before.  Judgments  in  criminal  cases  are  divided  in- 
to two  kinds  :  1.  By  express  sentence,  to  the  punishment  proper  for  the 
crime.  2.  Judgments  without  any  such  sentence.  Of  the  latter,  there  are 
two  kinds  :  1.  Outlawry.  2.  Abjuration.  Judgment  of  outlawry,  in  Eng- 
land, is  given  by  the  coroner,  and  is  in  these  words,  ^^  Therefore,  the  said 
A.  B.,  by  the  judgment  of  the  coroner  of  our  Lord  the  King,  of  the  county 
aforesaid,  is  outlawed."  The  party  is  thereby  as  much  attainted,  ^g^ 
and  shall  forfeit  and  lose  as  *much,  as  if  sentence  had  been  given  *- 
against  him  upon  a  verdict  or  confession.  Finch  of  Law,  467  ;  3  List. 
52,  212  ;  Cro.  Car.  266.  &c.  And  after  such  outlawry,  if  the  party  is 
brought  before  the  court  of  king's  bench,  '' execution  shall  be  awarded 
against  him,  but  no  sentence  pronounced,  because  the  outlawry  is  a  judg- 
ment, and  no  man  shall  have  two  judgments  for  one  offence."  2  Hawk, 
ch.  48,  §  23,  fo.  447,  and  the  cases  there  cited.  But  in  the  present  case,  the 
judgment  was  pronounced  before  by  this  same  supreme  court,  that  Aaron 
Doan  is  outlawed  and  attainted  of  the  crime  whereof  he  is  indicted,  and  we 
do  not  think,  that  it  would  have  been  formal  to  have  given  a  second  express 
judgment.  This  matter  was  mentioned,  and  well  considered  by  the  judges, 
at  the  time  they  awarded  execution  in  the  present  case  of  Aaron  Doan. 

VIII.  The  judgment  against  Aaron  Doan  is,  that  he  is  outlawed  and 
attainted  of  the  crime  whereof  he  is  indicted.  The  record  shows  that  he 
was  indicted  of  a  robbery  ;  in  which  case,  the  express  judgment  is,  ^*  that 
he  shall  be  taken  back  to  the  place  from  whence  he  came,  and  from  thence 
to  the  place  of  execution,  and  there  be  hanged  by  the  neck,  until  he  is 
dead."  The  judgment  of  outlawry  implies  all  this.  We,  therefore,  think, 
that  a  warrant  for  the  execution  may  properly  issue,  giving  these  special 
directions  to  the  sheriff.  We  find,  that  executions  have  been  conunanded 
to  be  done  by  the  court,  without  writ,  sometimes  by  writ ;  and  that  the 
king,  in  England,  has,  by  special  warrants,  frequently  remitted  part  of  the 
punishment  and  directed  the  rest,  and  changed  hanging  for  beheading, 
though  some  have  doubted  of  his  authority  to  do  so,  in  the  latter  instance. 

2  Hawk.  ch.  51,  §§  4,  5,  fo.  463  ;  Finch  of  Law,  478  ;   HaUoway^a  Case, 

3  Mod.  42  ;  Cro.  Jac.  496. 

IX.  We  do  not  think,  that  the  outlawry,  in  the  present  case,  can,  at  this 
stage  of  the  business,  be  legally  reversed.  The  several  critical  and  verbal 
objections  now  stated  by  council,  as  well  as  most  of  those  preceding,  were 
made  at  the  bar,  in  behalf  of  the  prisoner,  by  his  counsel  learned  in  the  law, 
answered  by  the  prosecutor  for  the  conmionwealth,  and  overruled  by  the 
court,  upon  full  discussion  and  mature  consideration.  The  court  cannot 
make  errors,  nor  reverse  for  errors  which  do  not  exists  or  which  they  cannot 
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see ;  they  must  be  sai^isfied  that  there  are  errors.  There  may,  perhaps,  be 
some  small  mistakes  in  the  transcript  of  the  record  by  the  prothouotary^  as 
we  have  not  seen  it,  but  there  is  no  error  in  the  record  itself,  that  we  have 
been  able  to  discover.  There  has  never  been  a  question  seriously  litigated  in 
Westminster  Hall,  upon  a  writ  of  error  to  reverse  an  outlawry  in  a  capital 
case.  Such  a  writ  was  never  granted,  but  from  justice,  where  there  really 
was  error,  or  from  favor,  where  the  king  was  willing  the  outlawry  should  be 
reversed.  They  are  grantable  merely  ex  grcUid  regia^  and  when  granted, 
there  never  was  any  opposition  made,  and  the  courts  reversed  them  upon 
slight  and  trivial  objections,  which  could  not  have  prevailed,  if  opposed, 
_    .     or  the  precedent  had  been  of  any  consequence  ;  which  could  not  be, 

-I  as  the  king  had  the  power  to  refuse  *the  writ.  All  was  by  consent  of 
the  king,  and  the  reversal  took  place,  though  there  was  really  no  error  at  all. 

It  is  as  much  a  breach  of  duty,  to  reverse  a  good,  as  it  would  be  to  affirm 
a  bad  outlawry.  The  mischief  goes  farther  than  an  unrighteous  sentence  in 
the  particular  case  ;  for,  to  reverse  without  an  error,  is  to  abolish  that  part  of 
the  law. 

Your  Excellency  further  informs  us,  that  the  offender  has  alleged  in  his 
petition  to  council,  that  he  was  in  the  city  of  New  York  at  the  time  the  out- 
lawry was  sued  forth  against  him.  In  answer  to  this,  we  can  only  say  with 
certainty,  that  if  he  had  put  any  material  fact  in  issue,  it  would  have  been 
tried. 

Upon  the  whole,  three  indictments  for  robbery  have  been  found  against 
him  in  Bucks  county  ;  by  the  examinations  of  Jesse  Yickers,  Solomon  Yick- 
ers,  John  Tomlinson,  Israel  Doan,  Joseph  Doan,  4&c.,  he  was  a  principal  in 
them,  and  eight  or  nine  others  in  that  county,  and  the  counties  of  Philadel- 
phia, Chester  and  Lancaster ;  he  has  been  duly  outlawed  for  one  of  them, 
and  execution  legally  awarded,  according  to  our  judgments. 

We  have  the  honor  to  be,  with  the  greatest  respect, 
Sir,  your  Excellency's  and  the  Council's, 

Most  obedient  humble  servants, 

THOMAS  McKEAN, 
GEORGE  BRYAN, 
JACOB  RUSH.(a) 


(a)  Since  the  publication  of  these  reports,  the  reporter  has  been  favored  with  the 
reasons  ofiered  to  the  Supreme  Executive  Council,  in  reply  to  the  opinion  of  the  judges, 
by  Mr.  Dickinson,  the  I^esident  A  duty  to  the  public  would  sufficiently  justify  the 
insertion  of  this  important  document,  that  the  subject  might  appear  entire ;  but,  I  con- 
fess, that  I  am  actuated  by  the  additional  motive  of  paying  a  tribute  of  respect  to  the 
wish  of  one  who  has  done  honor  to  his  country,  to  his  profession,  and  to  his  species. 
The  document  will  be  found  in  the  Appendix.  (In  the  present  editbm,  it  has  beea 
thought  most  convenient  to  introduce  it  in  this  place.) 
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Proceediugs  of  the  Sapi  erne  Executive  Council  of  Pennsylvaiiia,  in  the  case 
of  the  Commonwealdi  v.  Doan^  subsequent  to  the  opinion  of  the  Judges. 

In  Council. — ^January  1784. 

Council  taking  into  most  serious  consideration  the  transcript  of  the 
record,  transmitted  to  them  by  the  honorable  the  judges  of  the  supreme 
court,  of  the  conviction  and  attainder  of  Aaron  Doan,  by  outlawry,  the  capicu 
directed  to  the  sherifp  of  Bucks  county  to  take  the  said  Aaron  Doan,  Ac,  the 
return  thereof,  the  letter  of  council  to  the  said  judges,  and  their  answer,  and 
the  consequences  to  citizens  of  this  commonwealth,  of  establishing  a  pre- 
cedent, in  a  capital  case,  altogether  new,  thereupon. 

Resolved,  (a)  That  it  does  not  appear,  that  a  warrant  can  be  legally  is- 
sued for  putting  the  said  Aaron  Doan  to  death,  upon  the  outlawiy  aforesaid, 
for  the  following  reasons  : 

I.  The  outlawry  of  the  said  Aaron  Doan  being  founded  on  the  "  Act  for 
the  advancement  of  justice,  and  more  certain  administration  thereof,'*  passed 
May  8 1st,  1718,  the  said  act  ought  to  have  been  strictly  observed,  and  its  di- 
rections pursued  with  an  "exceedingly  nice  and  circumstantial  "(ft)  exact- 
ness, especially,  as  the  penalty  would  be  so  ruinous,  and  the  precedent  may 
be  so  dangerous.  But,  the  proceedings  aforesaid  vary  from  the  said  act  in 
these  instances : — 

1st.  It  is  not  returned  by  the  sheriff,  that  the  party  was  called  on  by 
proclamation  "  to  answer  to  the  commonwealth,"  as  according  to  the  said  ai:t 
and  the  capias  ought  to  have  been  done. 

2d.  It  does  not  apjiear  (unless  by  implication  or  intendment,  in  this  case 
inadmissible)  that  the  capias  was  "  delivered  to  the  sheriff  three  months  be- 
fore the  return  thereof,"  as  the  said  act  requires;  it  not  being  even  returned, 
that  the  proclamations  were  made  by  virtue  of  the  capias, 

dd.  The  said  act  and  the  capias  "  order  the  sheriff  to  make  proclama- 
tion," 4&c.,  but,  the  sheriff  returns  that  he  caused  public  proclamation  to  be 
made,  &c.  He  does  not  say,  that  he  was  present  when  the  proclamations 
were  made  :  yet,  in  many  cases  of  a  much  inferior  nature,  a  sheriff's  presence 
is  indispensably  necessary,  (c) 

4th.  The  act  directs  the  making  "  proclamations  in  every  court  of  quar 
ter  sessions,  Ac,"  but,  the  sheriff  returns,  that  it  was  "  made  at  two  several 
courts  of  quarter  sessions,  &c." 

5th.  The  act  says,  that  proclamation  shall  be  made  for  the  party  to  "  ap- 
pear before  the  said  justices,  at  the  said  supreme  court; "  but  the  sheriff 


(a)  Council  having  determined  not  to  issue  a  warrant  for  execution,  did  not  formally 
pass  these  resolutions,  which  were  submitted  to  them  by  their  learned  and  humane 
President 

(b)  4  Bl.  Com.  820.  **  It  seems  generally  agreed,  that  infa/vor  of  Itfe^  an  outlawry 
of  treason  or  felony  might  be  avoided  by  plea,  that  the  defendant  was  in  prison,  or  in 
the  king's  service  beyond  sea,  &c.,  at  the  time  of  the  outlawry  pronounced  against  him. 
But  I  take  it  to  be  generally  agreed,  that  no  outlawry  for  any  other  crime  (against  a 
party  rightly  described)  can  be  avoided  by  the  plea  of  any  matter  of  fact  whatever." 
2  Hawk.  P.  C.  460.  **  By  Magna  GhartOy  no  man  can  be  outlawed,  but  according  to  ths 
loio  of  the  land.''    1  Bl.  Com.  142. 

(c)  4  BaM>n*8  Abr.  44L 
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returns,  that  the  party  was  called  upon  hj  proclamation  ''to  appear  at  the 
supreme  court." 

n.  The  sheriff  returns  on  the  capias^  that  the  party  was  called  upon  ''to 
appear  at  the  day  and  time  within  specified,"  which  might  be  done  by  refer- 
ence only  in  the  proclamation  to  the  writ,  without  expressly  mentioning  the 
day  and  year  when  the  party  ought  to  appear.  The  return  ought  expressly 
to  mention  the  day  and  year;  and  no  intendment,  however  strong,  is  sufficient 
to  supply  the  defect,  (a)  Where  life  depends  on  proclamations,  there  cannot 
be  too  much  exactness  required,  in  order  that  the  party  may  have  due 
notice. 

in.  The  sheriff  returns,  that ''  he  caused  public  proclamation  to  be  made, 
at  two  several  courts  of  general  quarter  sessions  of  the  peace,  held  at  New- 
town, for  the  county  of  Bucks,  &c."  But  it  was  solemnly  determined,  on 
repeated  argument,  and  the  most  serious  consideration,  by  all  the  judges  in 
WUkea^s  case,  to  which  the  honorable  judges  of  the  supreme  court  refer — 
that,  from  the  precedents,  it  appears,  that  a  series  of  judgments  have  required 
a  technical  form  of  words,  in  the  description  of  the  county  court,  at  which 
an  outlaw  is  exacted;  that  after  the  words  '^  at  my  county  court "  should  be 
added  the  name  of  the  county; (6)  and  after  the  word  ^^held,"  should  be 

added,  "  for  the  county  of "  (naming  it  again).     In  the  return  in  the 

present  case,  the  name  of  the  county  is  not  mentioned,  before  the  word 
«  held." 

Upon  the  authority  of  these  precedents^  the  outlawry  in  WUkes^s  case  was 

(a)  2  Hale's  P.  G.  208,  p.  4 ;  8  Baa  767,  772 ;  4  Burr.  2569.  The  return  says,  '*  I  have 
caused  public  proclamation  to  be  made,  in  manner  and  form  as  within  I  am  commandccl." 
**This  is  certainly  too  loose;  the  proclamations  are  not  sufficiently  set  out  for  the  court 
to  judge,  whether  they  were  properly  made  or  not  I  thought  this  error  fatal"  Lord 
Mansfield,  in  Wilkes's  ccue;  and  the  error  would  have  been  *^  fatal "  if  proclamations  had 
been  necessary  in  that  case ;  but  from  peculiar  circumstances  they  were  not  necessary. 
In  Aaron  Doai^s  case  they  are  acknowledged  to  have  been  necessary.  They  are  the  most 
essential  parts  of  the  whole  proceedings.  Indeed,  by  the  act  of  assembly  on  which  this 
outlawry  is  founded,  the  exigi  facias  and  the  writ  of  proclamation  are  combined.  The 
distinct  nature  of  them  is  stated  in  3  Bl.  Com.  283,  284,  &c.,  and  in  the  Appendix,  16, 
17,  &C.  ^^I  beg  to  be  understood  that  I  ground  my  opmion  singly  upon  the  authority  of 
the  cases  adjudged ;  which  as  they  are  on  the  favorable  side,  in  a  criminal  case  highly 
penal,  I  think,  ought  not  to  be  departed  from ;  and  therefore,  I  am  bound  to  say,  tliat 
for  want  of  these  technical  words,  the  outlawTy  ought  to  be  reyersed."  Lord  Mansfield, 
in  Wilkes^s  case.  The  other  three  judges  spoke  seriatim;  and  concurred  with  the  chief 
justice.  A  multo  fortiori^  the  positive  terms  of  a  laiOy  in  a  case  vastly  more  penal, 
^^ ought  not  to  he  departed  from,^* 

(ft)  Alder  was  outlawed  for  murder.  The  sheriff  returned — "at  my  county  court 
held  at  D.,  in  the  county  of  Northumberland,"  and  did  not  say,  "at  my  county  court  of 
Northumberland,  held,  &c.,"  and  this  was  holden  to  be  error ;  2  RolL  Rep.  52,  cited  by 
Lord  Mansfield,  with  several  other  cases  of  the  like  purport,  in  Wilkes's  ease, 

"If  an  outlawTy  be  returned,  that  the  party  was  exacted  (called)  at  three  several 
times,  in  the  tenth  year  of  James,  and  that  he  was  a  fourth  time  exacted  the  fifth  day  of 
February,  and  did  not  appear,  without  mentioning  any  year,  and  was  a  fifth  time  ex- 
acted such  a  day  in  March,  in  the  tenth  year  of  James,  although  it  may  be  intended 
that  he  was  the  fourth  time  exacted  in  the  tenth  year  of  James,  yet  the  outlawry  shall 
not  be  good  by  intendment"  2  RolL  Abr.  803 ;  2  Hale  P.  0.  208.  If  any  intendment 
or  implication  oould  support  an  outlawry,  this  seems  to  have  been  sufficient 
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reversed;  ana  they^  together  with  the  remarkable  judgment  in  his  case, 
demonstrate  the  present  outlawry  to  be  erroneous;  for  certainly,  it  cannot 
be  easier  to  take  away  the  life  of  a  citizen,  by  an  outlawry,  in  this  state,  than 
to  inflict  a  slighter  punishment,  by  outlawry,  on  a  subject,  in  England,  (a) 

If  bare  precedents  establish  a  mere  form  of  words  with  so  much  weight, 
though  the  judges  were  clearly  of  opinion,  that  "  they  began  against  law, 
reason,  and  common  sense,"  and  that  '^  there  was  not  a  color,  originally,  to 
hold  these  words  to  be  necessary,"  and  where  the  penalty  is  so  far  inferior — 
how  much  more  ought  they  to  be  regarded,  and  how  religiously  ought  the 
express  injunctions  of  a  law,  wisely  and  beneyolently  intended  to  guard 
against  loose  proceedings,  to  be  revered,  when  those  proceedings  are  to  con- 
sign a  fellow-citizen  to  death  f 

So  "  critical "  have  the  judges  in  England  been  with  respect  to  outlaw- 
ries, those  vindictive  supplements  to  a  severe  code  of  criminal  jurispru- 
dence, (&)  that  the  use  of  figures  to  denote  time,  as  in  the  return  in  the 
present  case,  or  the  addition  or  omission  of  a  single  letter,  as  in  this  return 
the  writing  '^  Doane  "  for  ''  Doan,"  has  been  held  a  good  objection  for  re- 
versal. (<?) 

rV.  It  appears  very  doubtful  also,  whether  the  issuing  a  warrant  for 
the  execution  of  Aaron  Doan,  would  be  a  regular  procedure,  for  the  follow- 
ing considerations :  1st,  Because,  there  never  has  been  '^  an  instance  in 
Pennsylvania  of  a  person  being  executed  upon  outlawry,  by  judicial  pro- 
ceedings alone,"  though  the  "  Act  for  the  advancement  of  justice,"  Ac,  was 
passed  near  seventy  years  ago.  2d,  Because,  not  only  would  such  a  prose- 
cution to  death  be  more  sanguinary,  than  the  law  then  was  in  England,  but 
would  also  oppose  that  mild  system,  which  the  constitution  of  this  common- 
wealth has  adopted.  3d,  Because,  it  would  weaken  that  security,  which  the 
constitution  appears  to  have  intended  for  its  citizens  ;  it  being  a  dangerous 
mode  of  proceeding,  that  if  admitted,  ought  to  be  regulated  by  the  exactest 
cautions  ;  as  a  precedent  of  this  kind,  established  in  times  of  tranquillity, 
may  become  a  very  destructive  engine  of  policy,  in  times  less  peaceable. 
4th,  Because,  it  seems  to  be  unnecessary,  the  penalty — "  forfeiture  of  lands 
and  tenements,  goods  and  chattels,"  expressed  in  the  act,  appearing  to  be  a 
sufficient  punishment,  where  guilt  is  not  proved  in  the  usual  manner.  5th, 
Because,  the  ^'  Act  for  the  advancement  of  justice,"  Ac,  is  too  obscurely 
worded.  That  act,  in  preceding  parts,  enumerates  many  capital  ofPences,  and 
some  not  capital,  though  very  heinous,  in  every  case  of  both  kinds  mention- 
ing the  punishments  to  be  respectively  inflicted  on  the  criminals,  the  modes 
of  trial,  and  the  judgments  to  be  given. 

It  then  goes  on,  in  the  17  th  section,  to  proceedings  of  outlawry,  with 
much  inaccuracy  of  expression  and  confusion  of  meaning.  The  words  ani 
not,  as  the  honorable  judges  have  stated,  that  ^^  the  party  indicted  of  a 

(a)  4  Burr.  2563,  &c 

(&)  "Either  from  a  want  of  attention  to  these  principles  (of  truth  and  justice,  the 
feelings  of  humanity,  and  the  indelible  rights  of  mankind,  in  the  first  concoction  of  the 
laws,  and  adopting  in  their  stead  the  impetuous  dictates  of  avarice,  ambition  and  re- 
venge ;  from  retaining  discordant  political  regulation,  which  successive  conquerors  of 
factions  have  established  m  the  various  revolutions  of  government,"  Ac.    4  BL  Com.  & 

(<»)  Style,  182,  884;  Ore.  Eliz.  204;  Cra  Jaa  576;  8Baa  767. 
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capital  offence,  not  yielding  his  body  to  the  sheriff,  shall  be  outlawed  and 
attainted,"  Ac,  but,  that  **  any  person  indicted  or  appealed  for  any  of  the 
said  crimes,  Ac,  without  any  distinction  between  offences  "capital"  or  not 
capitaL 

Afterwards,  in  directing  the  proclamations,  a  new  subject,  not  before 
mentioned  in  the  act,  is  introduced  into  it,  and  the  "  person  so  indicted  or 
appealed  is  to  answer,  Ac,  of  the  treason,  felony  or  trespasSy  whereof  he  is 
so  indicted  or  appealed."  This  clause  is  immediately  succeeded  by  another, 
that  refers  to  all  offences  whether  capital,  not  capital,  or  only  trespasses,  and 
makes  the  same  provision  in  them  all — "  if  he  who  is  so  indicted  or  appealed, 
comes  not  at  the  said  day  of  return  of  the  said  capicLSy  and  yield  his  body  to 
the  sheriff,  he  shall  be,  by  the  justice  of  the  said  supreme  court,  pronounced 
outlawed  and  attainted  of  the  crime  whereof  he  is  so  indicted  or  appealed 
as  aforesaid.  And  from  that  time,  shall  forfeit  and  lose  all  his  lands  and 
tenements,  goods  and  chattels  :  which  forfeiture  and  all  other  forfeitures  ex- 
pressed or  implied  by  the  said  judgments,  to  be  given  upon  the  said  capital 
offences  mentioned  in  this  act,  after  such  criminals'  just  debts  and  reasonable 
charges  of  their  maintenance  in  prison,  are  deducted  shall  go,  one-half  to  the 
governor  for  the  time  being,  towards  support  of  this  government,  and  for 
defraying  the  charges  of  prosecution,  trial  and  execution  of  such  criminals  ; 
and  the  other  half  or  residue  thereof  shall  go  to  such  criminal's  wife  and 
children,"  &q. 

Thus,  the  words  "  which  forfeiture  "  refer  to  "  trespasses  "  as  well  as  to 
"  capital  offences,"  and  then,  by  a  faulty  connexion  with  the  words  "  other 
forfeitures  " — ^which  "  other  forfeitures  "  rest  on  principles  totally  different, 
that  is,  on  "  trials  and  judgments  "  before  directed  in  the  act,  carry  forward 
the  confusion,  until,  by  grammatical  construction,  the  words  "  which  for- 
feiture "  are  made  to  relate  to  the  word  "  execution,"  in  cases  not  capital, 
and  even  in  cases  of  "  trespass,"  which  indubitably  was  never  intended  by 
the  legislature. 

The  words  of  the  act  just  cited,  and  which  seem  to  have  had  an  influence 
on  the  honorable  judges,  to  wit,  "  upon  the  said  capital  offences  mentioned 
m  this  act,"  plainly  refer  to  the  "  other  forfeitures  and  judgments,"  which 
had  been  prescribed  and  directed  in  parts  of  the  act  prior  to  that,  which 
treats  of  outlawry. 

Indeed,  the  honorable  judges,  for  sustaining  a  construction,  that  couples 
the  word  "  execution  "  with  the  punishment  of  outlaws,  seem  to  have  relied 
on  an  "implication,"  to  them  appearing  "most  necessary,  evident  and 
strong,"  but  still  an  "  implication."  This  distinction  claims  attention.  The 
"  other  forfeitures "  mentioned  in  the  act  depend  on  "  the  offences  being 
capital :"  the  forfeiture  on  outlawry,  does  not. 

Lastly^  The  act,  by  giving  no  direction  on  the  point,  leaves  involved  in 
great  obscurity  the  question — in  what  county  the  party  is  to  be  executed, 
when  the  offence  is  charged  to  be  committed,  the  indictment  is  found,  and 
the  proclamations  are  made  in  one  county,  and  he  is  outlawed  and  attainted 
in  another — which  is  the  present  case,  (a) 


See  the  act  of  28d  September  1791,  8  Sm.  Laws,  Z%  regulating 
itlawries. 
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Hamilton's  Lessee  v.  Gallowat. 
JEvidence. 

A  deed,  duly  probaiied,  though  not  recorded,  maj  be  reed  hi  evidenoe. 

A  Dbbd  proved  by  the  affidavit  of  one  of  the  witnesses,  before  a  jnstioe 
of  the  court  of  common  pleas,  but  not  recorded,  was  offered  in  evidence. 

It  was  objected,  however,  that  this  attestation  is  no  proof  of  the  deed,  at 
common  law,  unless  it  be  an  ancient  deed,  and  possession  is  proved  to  have 
gone  along  with  it;  for,  the  witness  ought  to  appear  in  court.  Nor  is  it  ad- 
missible, under  the  act  of  assembly,  for  that  expressly  requires  it  to  be  re- 
corded. 

YecUes  answered,  that  the  point  had  already  been  ruled  in  McDiU  v. 
MeJDia  {ante,  p.  63).    And— 

By  thb  Coubt. — ^The  deed  may  be  read  in  evidence;  for,  the  recording 
does  not  contribute  to  the  proof  of  the  deed,  *which  is  established     r^^^ 
by  the  oath  before  the  justice;  the  recording  only  gives  the  deed  a     ^ 
special  operation  by  the  express  provisions  of  the  act  of  assembly,  (a) 


Bubke's  Lessee  v.  Btait. 

A  sheriiTB  deed  admitted,  after  a  long  posaeflsion,  withoot  produdng  the  record. 

Ejectment.  On  the  trial  of  this  cause,  in  deducing  the  plaintifPs  title,  a 
sheriff's  deed  was  produced,  but  no  part  of  the  record  therein. 

Sergecmi  contended,  that  if  the  title  was  set  forth,  it  was  necessary  to 
prove  every  part  of  it;  that  between  the  parties,  the  fi.  fa.  and  vend,  eago, 
may  only  be  shown;  but  that  against  a  stranger,  the  pleadings,  verdict  and 
judgment,  ought  to  be  produced.     Gilb.  L.  of  Ev.  9,  10. 

On  a  question  from  the  opposite  counsel.  Sergeant  admitted,  that,  in  New 
Jersey,  it  was  not  the  practice  to  produce  more  than  the  sherifTs  deed;  but 
insisted  that,  of  late,  it  had  been  frequently  required,  and  that  in  strictness, 
it  was  indispensably  necessary.    But — 

By  the  Couet. — As  the  possession  has  gone  more  than  twenty  years 
along  with  the  deed,  it  is  unnecessary,  in  this  case,  to  require  further  proof. 
And  the  Chief  Justice  added,  that  within  his  knowledge,  it  had  not  been 
customary,  in  any  case,  to  produce  the  record.  (&) 

Lewis  and  Mifflin,  for  the  plaintiff.    Sergeant,  for  the  defendant. 

(a)  This  cause  was  tried  at  Carlisle  N.  P.,  on  the  24th  of  May  1784,  before  Mc- 
EIean,  G.  J.,  Atleb  and  Rush,  Justices. 

(5)  After  a  long  possession  under  a  deed,  it  has  been  usual  to  dispense  with  proof 
of  its  due  execution.  In  a  recent  case,  it  was  said  by  Judge  Duncan,  that  thirty  years 
possession  seems  the  fixed  time,  and  ho  intimated  that  perhaps  twenty-one  years,  the 
period  of  limitation,  might  be  sufficient  McGinnis  v,  Allison,  10  S.  &  R.  199.  See  also 
Arnold  v,  Ch>rr,  1  Rawle  223.  The  practice,  however,  with  respect  to  producing  the  rec* 
or  1,  in  the  case  of  sheriff's  deeds  (at  least,  where  long  possession  has  not  accompanied 
them),  is  at  present  different  from  that  stated  by  the  Chief  Justice  in  the  text  ^t  is 
laid  down  in  many  cases,  that  a  sheriff's  deed  cannot  be  given  in  evidence,  without  pro- 
ducing the  judgment  and  execution  under  which  he  made  the  sale.    See  Wilson  «•  Mc- 
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HiGHT  V,  Wilson. 
JEkecutian  of  wiU, 

A  will  of  real  estate  need  not  be  under  seal ;  nor  subchbed  by  the  witneaeee  to  its  exeoation. 
A  will  may  be  proved  bj  other  than  the  attesting  witnesses ;  and  if  proved  bj  them,  thej  need 
not  all  be  called. 

This  was  a  feigned  issue  to  try  the  validity  of  a  will,  against  the  probate 
of  whichy  a  caveat  had  been  entered  in  the  register's  office.  The  plea  was 
insanity  in  the  testator;  and  evidence  was  given  of  habitual  drunkenness, 
old  age,  weakness  of  body,  shortness  of  memory,  and  a  few  incoherent  ex- 
pressions. The  jury,  however,  in  a  very  short  time,  gave  a  verdict  for  the 
plaintiff  in  the  issue,  who  was  the  devisee  in  the  will. 

The  Chief  Justice,  in  his  charge  to  the  jury,  informed  them,  1st.  That 
it  was  not  necessary  that  a  will,  devising  real  estate  in  this  commonwealth, 
should  be  sealed.  2d.  Nor  that  all  the  subscribing  witnesses  should  prove 
the  execution,  dd.  Nor  that  the  proof  of  the  will  should  be  made  by  those 
who  subscribed  as  witnesses.'  4th.  Nor  that  the  will  should  be  subscribed 
by  the  witnesses,  (a) 

Veaugh,  2  Teates  86;  Hartshome  «.  Wright,  Peters  G.  0.  64;  Weyand  v,  Tipton,  5  S. 
k  R.  832;  Hampton  «.  Speckenagle,  9  Id.  212.  And  the  rule  is  the  same  witii  respect 
to  a  deed  of  land,  sold  under  an  order  of  the  orphan's  court,  which  cannot  be  read,  with- 
out producing  the  record.     Hartshome  «.  Wright,  Hampton  t;.  Speckenagle,  ut  supra, 

(a)  See  Lewis  v.  Maris,  paat^  278.  See  also  Hock  v.  Hock,  6  S.  &  R.  47 ;  Ejster  v. 
Yoa'ig,  8  Yeates  511;  Harrison  v.  Rowan,  3  W.  G.  G.  580;  Rosseter  v.  Simmons,  6 
S.  A  R.  452;  Wahnsley  «.  Read,  1  Yeates  87;  Amdt «.  Amdt,  1  a  &  R.  256.. 

>  See  Irvin  v.  Deechampa,  11  W.  K.  a  8M. 
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Talbot,  qm   tam^  <feo.,  v.  The  Commandebs  and  Owners  of   three 

Brigs,  {a) 

Admiralty  Jtcrisdiction. — Marine  trespass. — Prize, 

The  state  admiralty  court  had  jurisdiction  of  a  marine  trespass ;  and  an  appeal  lay  to  the  hig^ 

court  of  errors  and  appeals. 
The  owners  of  letters  of  marque  are  responsible  for  injuries  committed  on  the  hi^  seas,  by  the 

commanders  of  their  vessels,  at  least,  to  the  value  thereof. 
A  vessel  is  not  entitled  to  share  in  the  proceeds  of  a  prize,  merely  by  seeing  the  capture  madeu 
Talbot  V,  The  Owners  of  the  Achilles,  Patty  and  Hibemia,  Hopk.  Dec.  85,  modified. 

This  cause  was  of  great  consequence,  not  only  on  account  of  the  prop^ 
erty  depending  on  its  decision,  but  because  the  following  questions  were 
determined  upon  solemn  argument.  1.  That  the  owners  of  Letters  of 
Marque  are  responsible  for  injuries  committed  on  the  high  seas,  by  the  com- 
manders of  vessels  sent  out  by  them,  at  least,  to  the  value  of  the  vessels.  2. 
That  in  cases  of  capture  from  enemies,  persons  in  other  vessels  acquire  no 
right,  merely  by  seeing  the  capture  made.  3.  That  the  judge  of  the  ad- 
miralty for  this  state,  may  legally  take  cognisance  in  causes  similar  to  this. 
4.  That  the  appeal  in  such  cases  to  the  high  court  of  errors  and  appeals  for 
this  state,  is  regular.(6) 

It  was  an  appeal  from  a  decree  in  the  Admiralty  on  the  following  case: 
Silas  Talbot,  commander  of  the  armed  sloop  Argo,  belonging  to,  and  in  the 

(a)  For  the  decree  in  the  Admiralty  in  this  case,  and  the  evidence  upon  which  it  waa 
principally  founded,  I  beg  leave  to  refer  the  reader  to  a  small  volume  of  reports  of  Cases 
in  the  Admiralty  of  Pennsylvania,  published  by  the  Honorable  Francis  Hopkinson, 
Esq.,  the  Judge  of  that  Court ;  and  printed  by  Dobson,  m  Philadelphia.  Id  this  book 
will,  likewise,  be  found  several  important  decisions  upon  questions  of  Hypothecation. 

(b)  To  understand  the  arguments  in  this  cause,  it  may  be  necessary  to  premise  that 
the  counsel  for  the  respondent  contended,  that  the  appeal  lay  to  the  Court  of  Appeals, 
instituted  by  the  United  States ;  and  the  counsel  for  the  appellants,  that  the  Court  of 
Admiralty  for  this  state  had  no  jurisdiction  in  this  case. 
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service  of  these  states,  duly  commissioned,  sailed  from  New  London,  in  the 
state  of  Connecticut,  the  29th  of  August  1779,  on  a  cruise.  On  the  6th  of 
September,  after  an  engagement  of  three  hours,  he  took  as  prize  upon  the 
high  seas,  an  armed  letter  of  marque  vessel,  called  the  Betsey,  of  two  hun- 
dred tons  burden,  with  a  valuable  cargo,  belonging  to  subjects  of  Great 
Britain,  not  being  inhabitants  of  Bermuda,  and  bound  for  New  York,  then 
in  possession  of  the  British  naval  and  land  forces.  He  took  the  commander 
and  eleven  of  the  people  out  of  the  prize,  le^iving  three  in  her,  and  put  on 
board  a  prize-master  and  eleven  other  hands,  with  instructions  to  proceed  to 
New  London.  The  firing  was  heard,  and  the  engagement,  for  more  than  an 
hour,  seen  by  persons  on  board  three  letter  of  marque  brigs  that  had  lately 
sailed  from  Philadelphia.  During  the  engagement,  the  Betsey  was  per- 
ceived from  the  three  brigs,  bearing  towards  them.  Her  surrender  was  also 
seen  from  on  board  them.  The  prize-master,  in  obedience  to  his  instructions, 
proceeded  on  his  voyage,  in  company  with  the  Argo,  for  New  London. 
♦q«1  S^°^®  *"^®  after,  the  three  brigs  *were  discerned  from  on  board  the 
J  Betsey.  Towards  evening,  they  chased  the  Argo  and  Betsey.  The 
next  day,  early  in  the  morning,  the  three  brigs  were  seen  from  on  board  the 
prize  and  the  Argo,  chasing  them.  The  brigs  approached  fast  under  British 
colors.  Captain  Talbot,  finding  it  impracticable  for  the  prize  to  escape, 
with  a  trumpet,  hailed  her,  directing  the  prize-master  to  throw  off  the  rope, 
and  lie  too  with  the  prize,  until  the  three  brigs  should  come  up  with  her, 
adding,  that  he  with  the  Argo  would  run  a  little  to  leeward  and  lie  too  also 
— ^and  that  if  the  brigs  should  prove  to  be  American,  the  prize-master  should 
endeavor  to  obtain  permission  for  the  prize  to  come  down  by  herself  and 
inform  him  of  the  brigs  being  friends.  Li  a  short  time,  the  brigs  came  up, 
and  from  one  or  two  of  them,  under  British  colors,  the  Betsey  was  fired  at 
twice,  she  then  bearing  British  colors  reversed,  according  to  the  custom  of 
prizes,  and  being  in  the  latitude  of  39  degrees  4  minutes,  and  the  longitude 
of  71  degrees  24  minutes.  When  first  hailed,  the  people  on  board  the  Betsey 
answered,  she  was  from  Montserrat.  Persons  from  two  of  the  brigs,  one  of 
which  had  fired  at  the  Betsey,  boarded  her.  Among  these  was  W.  D.  from 
the  last-mentioned  brig.  The  commander  of  this  brig  was  informed  by  the 
prize-master  on  board  the  Betsey,  that  she  was  a  prize  to  the  Argo,  com- 
manded by  Captain  Talbot;  that  the  vessel  then  in  sight  was  the  Argo;  that 
he  was  put  on  board  the  Betsey  as  prize-master,  by  Captain  Talbot;  he 
showed  him  his  written  instructions  as  such;  but  said  the  Betsey  had  been 
taken  three  days  before.  W.  D.,  from  on  board  the  Betsey,  told  the  said 
commander,  that  the  prize-master  denied  having  seen  the  brigs  the  day 
before,  or  that  she  was  then  captured;  but  from  every  circumstance,  and 
from  the  report  of  one  of  her  English  sailors,  he  was  convinced,  she  was  the 
same  vessel  seen  engaged  the  day  before.  On  board  the  brig,  to  the  com- 
mander of  which  this  information  was  given,  were  a  boatswain  and  sail- 
maker,  who  had  been  taken  by  Captain  Talbot,  about  ten  days  before,  in  a 
vessel  from  London,  and  sent  by  him  prisoners  to  Philadelphia,  and  shipped 
there.  One  of  the  persons  put  into  the  Betsey  by  Captain  Talbot,  knowing 
them,  mentioned  this  fact  in  conversation  on  board  the  said  brig,  to  W.  D. 
The  person  thus  put  on  board  by  Captain  Talbot  also  said,  that  the  Betsey 
had  been  taken  three  days  before.  The  papers  on  board  the  Betsey  were 
examined  by  W.  D.,  in  behalf  of  the  three  brigs,  and  the  number  of  names 
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specified  in  the  English  papers,  was  found  to  correspond  with  the  number  of 
persons  then  on  board.  From  these  papers,  it  appeared,  that  she  was  a 
British  vessel  bound  from  Montserrat  to  New  York.  W.  D.  made  several 
other  examinations  on  board  the  Betsey,  on  behalf  of  the  three  brigs,  and  in 
the  course  of  them,  was  informed  by  a  seaman  who  belonged  to  her,  while* 
possessed  by  the  British,  that  she  was  taken  the  day  before.  This  sailor 
also  said,  she  sailed  from  Montserrat.  Before  W.  D.  left  Philadelphia,  he 
had  heard  in  the  coffee-house  there,  a  few  days  before  he  sailed,  that  the 
Argo,  a  New  England  privateer  had  taken  *the  Dublin  cutter,  fitted  ^^ 
out  full  of  men-of-war's  men.  While  these  examinations  were  made,  ^ 
the  two  other  brigs  chased  the  Argo,  under  all  sail,  upon  which  Captain 
Talbot,  concluding  they  must  have  been  British  cruisers,  made  sail  before 
the  wind,  and  soon  left  them.  The  commanders  of  the  three  brigs  took  the 
prize-master  and  hands  out  of  the  Betsey,  who  were  carried  to  Spain,  ex- 
cept one  or  two  of  the  least  considerable,  and  also  took  out  of  her  two 
cannon,  small  arms,  powder,  ball,  two  coils  of  cordage,  and  some  other 
articles.  They  then  put  a  person  on  board  her  as  a  prize-master,  and  men 
from  each  of  the  brigs,  with  written  orders,  dated  the  7th  of  September 
1779,  and  signed  by  them  all,  directing  him  to  "take  charge  of  her  as 
prize  to  the  brigs  Achilles,  Patty  and  Hibemia  ;  carry  her  into  Delaware, 
Chesapeake,  Egg  Harbor  or  Boston,  but  to  get  her,  if  possible,  into  Dela- 
ware, Chesapeake  or  Egg  Harbor,  for  fear  of  the  sloop  Argo's  falling  in 
with  her,  begging  him  to  stand  to  the  southward  that  night,  and  strive 
hard  for  Philadelphia."  These  orders  were  signed  on  board  the  brig,  the 
commander  of  which  had  directed  the  examinations  before  mentioned,  on 
board  the  Betsey.  The  Betsey  sailed  off,  close  by  the  wind,  to  the  south- 
ward, was  afterwards  retaken,  carried  into  New  York,  and  restored  to  the 
former  owners.  On  the  17th  of  September  1779,  congress  resolved,  "that 
in  consideration  of  the  distinguished  merit  of  Colonel  Silas  Talbot,  a  com- 
mission of  captain  in  the  navy  be  given  him,  and  that  the  marine  committee 
be  directed  to  provide  a  proper  vessel  for  him,  as  soon  as  possible."  On  the 
first  of  March  1780,  congress  resolved  "that  any  interest  the  United  States 
may  have  in  the  capture  of  the  Betsey,  by  the  sloop  Argo,  Captain  Silas 
Talbot,  be  relinquished  to  the  said  captain,  and  the  officers,  seamen  and 
marines,  under  his  command,  at  the  time  of  the  capture."  On  the  Idth  of 
March  1780,  Captain  Talbot,  qui  taniy  Ac,  filed  his  bill  in  the  court  of  ad- 
miralty for  this  state,  against  the  three  brigs,  their  owners  and  commanders. 
Process  issued  accordingly.  On  the  27th,  the  owners  came  severally  before 
the  court,  and  entered  into  stipulations  for  the  performance  of  the  decree. 
August  29th,  a  plea  to  the  jurisdiction  filed,  "  for  that  in  cases  of  damages 
to  be  assessed  or  recovered  to  make  satisfaction  for  a  wrong  or  trespass  to 
person  or  property,  the  prosecutions  ought  to  be  in  courts  of  common  law." 
Replication,  "  that  the  cause  of  action  was  within  the  jurisdiction  of  the 
admiralty."  Plea  dismissed,  respondeant  ouster  awarded,  and  plea  of  not 
guiUy  filed.  July  19th,  1783,  decree,  that  the  libellants  have  and  recover  of 
the  respondents  12,791^.  5«.  0(f.,  with  costs,  and  on  the  22d,  the  respondents 
appeaL 

The  cause  was  ably  argued  on  several  days,  and  now,  at  on  adjourned 
session,  held  the  14th  of  January  1785,  the  Pbesidbkt  delivered  the  resolu- 
tion of  the  court. 
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DiCKiNSOfify  President. — There  are  two  principal  questions  ooncerning 
♦oftl     jurisdiction  in  this  cause. 

J         "^First.  Whether  the  court  of  admiralty  for  this  statehad  juiisdictionf 

Second.     Whether  this  court  has  jurisdiction  ? 

The  first  has  been  subdivided  into  these  secondary  questions  : 

1st.  Could  the  court  of  admiralty  for  this  state  take  cognisance,  as  an 
instance  court,  supposing  this  cause  not  to  be  a  cause  oi prize? 

2d.    Did  that  court  take  cognisance  as  a  prize  court  ? 

It  is  acknowledged  by  the  counsel  for  the  appellants,  that  if  this  is  not 
a  cause  oi  prizes  the  court  of  admiralty  might  take  cognisance  as  an  instance 
court,  it  being  now  settled,  that  damages  may  be  assessed  in  the  admiralty — - 
if  it  was  not  for  an  objection  arising  from  the  act  of  assembly  for  regulat- 
ing and  establishing  admiralty  jurisdiction  in  this  state.  By  that  act,  the 
judges  of  the  admiralty  shall  '^  have  cognisance  of  all  controversies,  suits 
and  pleas  of  maritime  jurisdiction,  not  cognisable  at  the  common  law^  and 
thereupon,  shall  decree  as  the  maritime  law,  the  law  of  nations,  and  the  laws 
of  this  commonwealth  shall  require."  The  objection  made  is,  that  the  present 
controversy  is  cognisable  at  common  law. 

It  is  manifest  from  this  act,  that  in  framing  it,  the  legislature  took  into 
consideration  the  English  statutes  relating  to  things  done  upon  the  high 
seas,  and  particularly  the  statutes  of  13  Ric,  11.^  c.  3  &  5,  and  2  Sen. 
IV.yC.  11,  by  which,  "Admirals  and  their  deputies  are  prohibited  from 
meddling  with  anything  done  within  the  realm  of  England,  but  only  with 
things  done  upon  the  seas,  according  to  that  which  hath  been  duly  used  in 
the  time  of  Edward  the  third,"  and  it  is  "  declared,  that  the  court  of  the 
admiral  hath  no  manner  of  conusance,  power  or  jurisdiction  of  any  contract, 
plea  or  quarrel,  or  of  any  other  thing  done  or  rising  within  the  bodies  of 
counties,  except  in  cases  of  death  or  mayhem  done  in  great  ships,  being  in 
the  main  stream  of  rivers  beneath  the  points  (a)  of  the  same." 

It  is  clear,  even  from  these  cautions  against  encroachments  of  the  ad- 
miralty upon  the  courts  of  common  law,  and  from  the  well-known  dispute 
mentioned  in  Coke's  4th  Inst.,  that  the  jurisdiction  of  that  court,  as  to 
"  things  done  upon  the  sea,"  is  acknowledged  to  be  proper :  and  that,  as 
to  them,  the  jurisdiction  of  the  common-law  courts  was  not  proper,  but  only 
acquired  by  a  fiction  in  supposing  them  to  have  been  (lone  in  the  same 
county,  when  they  were  not.  3  Inst.  134,  143;  4  BL  Com.  43,  106,  &c.; 
Fortescue  de  Laudibus  67,  et  in  notis.  The  common-law  courts  had  a  great 
advantage :  they  used  it :  there  was  no  superior  court  to  prohibit  them. 
They  went  beyond  the  "  credo  quia  impossibile  est  y"  for  they,  upon  certain 
suggestions,  without  "  believing  "  them,  but  knowing  them  to  be  both^o&e 
*oQi     *^^  impossible,  assumed  jurisdiction  ;  and  would  *not  permit  evident 

■'  truth  to  be  regarded.  With  such  labored  ingenuity  has  the  juris- 
diction of  common-law  courts,  as  to  acts  upon  the  high  seas,  been  sustained, 
to  the  great  mortification  of  Sir  Thomas  Rydlye  and  other  learned  civilians, (5) 

(a)  Doctor  Zouch,  in  his  *^  Jurisdiction  of  the  Admiralty/'  p.  85,  urges  strong  reas- 
ons against  this  construction ;  and  in  Owen^s  Reports,  p.  122,  it  is  said  by  the  court,  that 
the  statute  of  15  Ric.  II.  is  misprinted  For  the  translator  mistook  "bridges  (pants)  tor 
points^  that  is  to  say  the  Lands-End. 

(b)  Fictio^  est  in  re  certa,  ejus  quod  est  possibile,  adversus  veritatsm,  pro  tsru 
tats  a  jure  facta  assumptio.    Doctor  Godolpin^s  view  of  Admiralty  Jurisdiction,  p.  84b 
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the  former,  with  much  oommendation  from  the  rest,  very  gravely  undertak- 
ing to  prove,  that  a  ship  could  not  sail  in  Cheapside,  in  the  city  of  London,  (a) 
the  place  usually  assigned  in  suggestions,  as  the  scene  of  naval  trans- 
actions. 

Yet,  notwithstanding  these  statutes,  mariners  have,  in  England,  been 
allowed  to  sue  for  wages  in  the  admiralty,  upon  contracts  made  there,  within 
the  body  of  a  county,  ^'  against  the  statute  expressly,''  as  was  held  by  the 
judges,  when  that  great  man.  Lord  Chief  Justice  Holt,  presided  in  the 
King's  Bench  ( Clay  v.  Sudgrace),  1  Salk.  33.  The  reasons  were,  that  the 
remedy  was  easier,  because  they  could  join  in  the  suit,  and  better,  because 
the  ship  would  be  answerable. 

In  the  present  case,  the  owners,  masters  and  sailors  of  the  three  brigs 
could  not  be  jointly  sued,  at  common  law.  If  they  could  not,  what  a  multi- 
plicity of  actions  must  be  brought  ?  Supposing  the  owners,  commander  and 
men  of  the  Argo  could  join  in  a  suit  at  common  law,  one  of  them  might  de- 
stroy the  action  by  a  release.  (6)  The  vessels  are  not  liable  in  the  same  man- 
ner at  common  law,  as  they  are  in  a  court  of  admiralty. 

If  the  court  of  admiralty  for  this  state  cannot  take  cognisance  of  things 
which  courts  of  common  law  may  draw  into  their  cognisance,  it  seems  to 
have  been  nugatory  in  the  legislature  to  have  given  that  court  any  other 
jurisdiction  than  in  cases  of  prize ;  for  even  in  the  case  of  wages,  justly  a 
favorite  object  of  admiralty  jurisdiction,  mariners  may  sue  for  them  at  com- 
mon law. 

It  appears  to  have  been  the  intention  of  the  legislature,  that  justice  should 
be  done  in  the  easiest  and  best  manner,  and  that  by  the  words  ^*  not  cognisa- 
ble at  common  law,"  should  be  understood  "  not  properly  cognisable  at  com- 
mon law." 

The  next  secondary  question  is  so  connected  with  the  definition  of  a 
cause  of  prizey  and  the  treating  of  that  subject  introduces  so  many  consider- 
ations concerning  relative  circumstances  in  these  states,  and  the  Law  of  Na- 
tions, and  these  again  are  so  combined  with  inquiries  as  to  the  jurisdiction 
of  this  court,  that  they  cannot  be  conveniently,  at  least,  not  easily  separated. 
We  will  at  present,  therefore,  pass  to  the  second  principal  question,  reserv- 
ing until  that  shall  be  discussed,  what  peculiarly  relates  to  the  question  we 
now  leave. 

This  state  has  all  the  powers  of  independent  sovereignty,  by  the  Declara- 
tion of  Independence,  on  the  4th  of  July  1776,  except  what  were  resigned  by 
the  subsequent  confederation,  dated  the  9th  of  July  1778,  but  not  com* 
pleted  by  final  ratification,  until  the  first  of  March  1781. 

*By  the  confederation,  the  United  States  are  vested,  among  other  r^iQ/^ 
things,  with  the  "  sole  and  exclusive  power  of  establishing  rules  for  *- 
deciding  in  all  cases  what  captures  on  land  and  water  shall  be  legal,  and  in 
what  manner  prizes  taken  by  land  or  naval  forces  in  the  service  of  the 
United  States  shall  be  divided  or  appropriated ;  of  granting  letters  of 
marque  and  reprisal,  in  times  of  peace ;  appointing  courts  for  the  trial 
of  piracies  and  felonies  committed  on  the  high  seas,  and  establishing  courts 
for  receiving  and  determining  finally,  appeals  in  all  cases  of  captures." 


(a)  Zouch,  p.  131 ;  God.  p.  105;  8  BL  Com.  107. 

(b)  8  Lev.  855. 
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Sach  a  coart  was  established  by  the  style  of  ^'  The  Coart  of  Appeals  in 
oases  of  capture."  Acts  of  Congress,  May  24,  1780.  By  the  commission, 
the  judges  are  '^  to  hear,  try  and  determine  all  appeals  from  the  courts  of 
admiralty  in  the  states,  respectively,  in  cases  of  capture,  which  now  are,  or 
hereafter  may  be  duly  entered  and  made  in  any  of  the  said  states."  Acts  of 
Congress,  February  2d,  1780. 

It  was  resolved  by  congress.  May  24,  1780,  "  that  all  matters  respecting 
appeals  in  cases  of  capture,  now  depending  before  congress  or  the  commis- 
sioners of  appeals,  consisting  of  members  of  congress,  be  referred  to  the 
newly  erected  court  of  appeals,  to  be  there  adjudged  and  determined  ac- 
cording to  the  law." 

It  is  necessary  to  enquire,  what  is  the  reasonable  and  legal  meaning  of 
the  words  of  the  confederation,  and  of  congress,  in  their  several  acts  relative 
to  this  subject,  for  that  is  the  true  meaning.  Thus  we  shall  be  led  into  a 
oonstruction,  by  which  the  positive  words  may  be  properly  and  justly 
modified. 

What  are  the  foundations  of  such  a  construction  here?  1.  The  counsel 
for  the  respondent  are  themselves  compelled  to  qualify  the  generality  of  the 
expression,  "  establishing  courts  for  receiving  and  determining  finally  ap- 
peals in  all  cases  of  captures,"  by  adding,  as  prize !  The  addition  is  indis- 
pensably necessary ;  for  without  it,  the  words  would  comprehend  every 
kind  of  taking,  on  land  and  water,  in  peace  and  war.  Having  been  obliged 
to  go  so  far,  in  qualifying  the  extent  of  the  original  expression,  we  are 
under  the  same  necessity  of  explaining  the  terms  of  qualification  themselves  ; 
and  certainly,  we  have  the  same  right,  founded  on  reason  and  law,  to  explain 
them,  that  we  had  to  introduce  them.  In  doing  this  we  shall  find — 2.  That 
"  captures,  as  prize,  by  citizens  of  the  United  States,  may  be  carried  into 
foreign  countries,  and  be  legally  proceeded  against  in  the  courts  of  admi- 
ralty there ;  and  therefore,  it  is  to  be  inferred,  that  the  confederation  in 
tended  only  such  capture,"  brought  infra  prcesidia  of  the  United  States. 
That  this  was  the  intention  thereof,  further  appears,  as — 3.  Congress,  in 
the  commission  and  resolution  before  mentioned,  have  shown  their  sense  of 
the  words  "  cases  of  captures,"  by  using  them  in  reference  to  appeals  "  in 
cases  of  capture,  which  then  were  duly  entered  and  depending,"  as  well  as 
to  future  cases ;  but  none  were  "  then  entered  and  depending,"  except 
where  the  "  captures "  were  brought  infra  prcesidia  of  the  United  States. 
*1011  "^^^  sense  of  congress  will  '''appear  still  more  plain,  from  their  sev- 
■*  eral  resolutions,  prior  to  the  confederation  ;  which  were  in  force  at 
the  time  of  the  capture  made  by  Captain  Talbot,  and  which  were  the  ground- 
work of  the  ninth  section  of  the  confederation.  "November  25,  1775. 
That  it  be  recommended  to  the  several  legislatures,  as  soon  as  possible,  to  erect 
courts  of  justice,  or  give  jurisdiction  to  the  courts  now  in  being,  to  determine 
concerning  captures  to  be  made.  If  the  capture  be  rande  on  open  sea,  the 
prosecution  shall  be  in  the  court  of  such  colony  as  the  captor  may  find  most 
convenient ;  provided,  that  nothing  in  this  resolution  shall  be  construed 
so  as  to  enable  the  captor  to  remove  his  prize  from  any  colony  competent  to 
determine  concerning  the  seizure,  after  he  shall  have  carried  the  vessel,  so 
seized,  within  any  harbor  of  the  same.  That  in  all  cases,  an  appeal  shall  be 
allowed  to  congress,  or  persons  appointed  by  them.  That  when  vessels  are 
fitted  out  by  private  persons,  the  captures  made,  shall  be  to  the  use  of  the 
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owneiB.  December  6.  That  in  cases  of  re-captures,  the  re-captors  shall  re- 
tain for  salvage,  according  to  the  time,  &c.  March  23,  1776.  That  all 
vessels  and  goods  belonging  to  inhabitants  of  Great  Britain,  taken  on  the 
high  seas,  by  armed  vessels  of  private  persons,  and  commissioned,  being 
libelled  and  prosecuted  in  any  court  erected  for  trial  of  maritime  affaii's  in 
any  of  the  colonies,  shall  be  deemed  and  adjudged  to  be  lawful  prize.  Ves- 
sels and  goods  taken  near  the  shores  of  a  colony,  by  th^  people,  or  a  detach- 
ment of  the  army,  shall  be  deemed  lawful  prize,  and  condemned  in  the  court 
of  admiralty  of  that  colony.  Commissions  to  be  obtained,  and  bonds  to  be 
given  for  observance  of  instruction  from  congress.  Instructions  to  the  com- 
manders of  private  vessels  of  war :  ^'  You  shall  bring  such  vessels,  &c.,  as  you 
shall  take,  to  some  convenient  port  of  the  United  Colonies,  that  proceedings 
may  thereupon  be  had  in  due  form,  before  the  courts  which  are  or  shall  be 
there  appointed  to  hear  and  determine  causes  civil  and  maritime.  You  shall 
bring  one  or  two  of  the  principal  persons  of  the  vessel,  as  soon  as  may  be,  to 
the  judge  of  such  court,  to  be  examined,  and  deliver  to  the  said  judge  all 
papers,  &c.  You  shall  keep  and  preserve  every  vessel,  Ac,  by  you  taken, 
until  they  shall,  by  sentence  of  a  court  properly  authorized,  be  adjudged  lawful 
prizes,  not  breaking  bulk,  nor  suifering  such  a  thing  to  be  done."  4.  By  the 
maritime  law  of  nations,  the  appropriation  of  jurisdiction  to  a  particular 
court  of  admiralty,  depends  upon  the  capture  being  i7}fra  proBsidiay  3  BL 
Com.  108  ;  that  law  regarding  proceedings  in  rem,  the  acquittal  or  condem- 
nation of  the  ship  or  goods.  Answer  of  the  British  court,  to  the  memorial 
delivered  by  the  order  of  the  King  of  Prussia.  JEJxposition  des  motifs^  11; 
{Tenemoulin  v.  Sandys)  12  Mod.  143.  It  would  be  injurious  to  natioiia, 
if  it  was  otherwise ;  for  it  would  cause  competition  of  jurisdictions,  and 
would  occasion  frauds.  The  usual  method  is  simple  and  fair.  5.  The 
articles  in  the  treaties  of  the  United  States  with  France,  the  United  Nether- 
lands and  Sweden,  with  relation  to  prizes,  refer  to  the  cases  of  prizes  con- 
ducted into  the  ports  of  the  contracting  powers,  *relying  on  cautious  ^^ 
against  malversations  and  contraventions  to  be  given  by  command-  ^ 
ers  of  private  vessels  of  war,  rules  and  regulations  for  deciding  the  legality 
of  prizes,  and  trials  in  courts  of  admiralty  generally.  6.  An  authority  to 
"  establish  rules  for  deciding  in  all  cases,  what  captures  on  land  or  water 
shall  be  legal,  and  courts  for  receiving  and  determining  finally,  appeals  in 
all  cases  of  captures,"  as  prize,  brought  infra  proesidia  of  the  United 
States,  together  with  the  other  powers  vested  in  congress,  will  sufficiently 
obviate  the  mischiefs  apprehended  from  the  irregularities  of  citizens  of 
confederated  America  upon  the  high  seas. 

Foreigners  are  protected  by  the  confederation,  from  the  irregularities 
mentioned  ;  for,  congress  can,  "  exclusively,  appoint  courts  for  the  trial  of 
piracies  and  felonies  committed  on  the  high-seas,"  and  can  send  out  a  naval 
force  to  cruise  for  and  seize  the  offenders.  If  the  respondent  was  a  French- 
man, and  the  decree  goes  against  him,  he  could  not  justly  complain  ;  for  he 
instituted  his  suit  in  an  American  court.  If  the  appellants  were  Frenchmen, 
and  the  decree  goes  against  them,  they  could  not  justly  complain,  for  they 
took,  without  battle,  by  force  and  violence,  from  a  friend  and  ally,  that 
which  in  their  sight,  according  to  their  own  allegations  and  proofs,  he  had 
before  fought  for  and  captured,  and  afterwards  voluntarily  put  themselves 
within  the  jurisdiction,  precinct  and  power  of  an  American  court.    What 
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are  the  sentiments  of  learned  authors,  treating  of  the  law  of  nations,  npon 
such  an  occasion?  Qucb  ab  hostibus  capiurUur^  stcUim  capietUium  fiunt'^ 
which  is  to  be  understood,  when  the  battle  is  over.  Voet,  and  many 
writers  ho  refers  to,  maintain  with  great  strength,  per  solam  occupationeni^ 
dominium  prcedcB  hoatibus  acquiri.  One  argument  used  to  prove  it,  is,  that 
"  the  instant  the  captor  has  got  possession,  no  friend,  fellow-soldier  or  ally 
jan  take  it  from  hmi,  because  it  would  be  a  violation  of  his  property  ;'* 
Lord  Mansfield,  delivering  the  resolutions  9f  the  court,  in  the  case  of  Goes  and 
anot/ier  v.  Withers  (2  Burr.  693).  Li  either  case,  and  in  the  strongest  light 
in  which  the  affair  can  be  viewed,  it  is  no  more  than  a  matter  to  be  treated  of 
between  their  sovereign  and  the  United  States.  2  Shower  232  ;  RayuL  473. 
If  it  be  said,  that  congress  should  have  a  legal  mode  of  making  compensa- 
tion, by  rectifying  improper  decisions  against  foreigners,  thereby  to  prevent 
disagreeable  consequences,  it  is  a  doctrine  that  cannot  be  universally  admitted, 
for  reasons  too  plain  to  be  insisted  on.  If  it  be  confined  to  acts  on  the  high 
seas,  provision  has  been  made  by  the  confederation,  in  the  cases  where  it 
was  judged  necessary.  What  the  rulers  of  nations  desire  and  stipulate  for, 
in  treaties,  as  to  transactions  on  the  high  seas,  is  to  secure  their  people  from 
being  plundered  by  the  citizens  or  subjects  of  those  with  whom  they  treat. 
That  great  point  being  guarded,  and  it  is  guarded  here,  the  danger  of  con- 
sequences from  cases  that  rarely  occur,  complicated  with  a  variety  of  cir- 
cumstances, and  decided  upon  in  open  courts,  are  not  to  be  apprehended. 
When  sovereigns  are  determined  to  quarrel,  they  will  never  want  pretences  ; 
♦l03l  ^^^  while  they  revere  the  *sacred  obligations  of  justice  and  humanity, 
^  or  the  precious  sentiments  of  the  good  and  wise,  in  their  own  and 
succeeding  ages,  they  will  not  disturb  the  repose  of  the  world  by  violating 
the  law  of  nations,  upon  slight  claims  of  their  subjects,  or, ''  in  re  minime 
dicbia.^^  Answer  of  the  British  court,  23  ;  Vattel,  lib.  11,  ch,  4,  6,  7.  Neither 
can  one  of  these  states  prey  upon  another,  without  violating  the  confedera- 
tion ;  for,  by  that,  "  No  vessel  of  war  shall  be  kept  up,  in  time  of  peace,  by 
any  state,  except  such  number  only,  as  shall  be  deemed  necessary  by  the 
United  States  in  congress  assembled,  for  the  defence  of  such  state,  or  its 
trade  ;  nor  shall  any  state  engage  in  stay  war,  without  their  consent,  unless 
invaded  by  enemies,  or  certainly  advised  of  an  intended  invasion  by  Indians  ; 
nor  grant  commissions  to  any  ships  or  vessels  of  war,  nor  letters  of  marque 
or  reprisal,  except  it  be  after  a  declaration  of  war,  by  the  United  States  in 
congress  assembled,  and  then  only  against  the  kingdom  or  state,  and  the 
subjects  thereof,  against  which  war  has  been  so  declared,  unless  infested  by 
pirates,  and  then  only  until  the  United  States  in  congress  assembled,  shall 
determine  otherwise."  Besides,  ^^all  disputes  and  differences  concerning 
any  cause  whatever,  are  determinable  by  courts  to  be  established  under  the 
authority  of  congress." 

Let  us  now  inquire,  whether  the  present  case  is  such  a  cause  of  prize  as  is 
mentioned  in  the  many  cases  quoted  by  the  counsel  for  the  respondent.  In 
what  circumstances,  is  any  of  those  cases  like  this  ?  Does  it  appear  from 
any  of  them,  that  the  prize  court  in  England  would  decide  such  a  case  as 
this  is  ?  Does  it  appear,  that  the  courts  of  Westminster  Hall,  in  any  action 
for  such  a  trespass  as  this,  would  refuse  to  take  cognisance,  because  the 
original  taking  was  a  capture  as  prize  ?  Does  it  appear,  that  they  would 
refuse  to  take  cognisance,  under  color  that  the  second  taking  was  a 
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capture  as  prize?  If  they  should,  ought  any  such  deoision  to  have 
weight  with  ub,  in  this  case?  What  are  the  cases  quoted?  A  justi- 
fication by  persons  of  original  captures  made  by  themselves^  because 
made  as  prize.  What  is  this  case  ?  A  justification  of  their  conduct,  after  a 
capture  made  in  battle,  by  others,  in  their  sight,  under  pretence  of  right, 
founded  on  that  circumstance.  If  they  say,  the  second  taking  was  an  origi- 
nal capture  as  prize,  their  assertion  is  falsified  by  their  own  proofs,  that  they 
saw  the  capture  made  by  others,  the  day  before.  If  they  say,  their  pro- 
ceedings were  united  with  the  original  capture  as  prize,  by  being  in  sigfU  at 
the  time,  let  them  take  care  that  their  pretension  of  right  is  well  founded. 
Comb.  867.  If  it  is  not,  their  proceedings  are  distinct  from  the  original 
capture,  and  they  are  plainly  trespassers,  and  must  abide  by  the  consequences. 
We  are  clearly  of  opinion,  that  their  pretension  of  right  is  utterly  unfounded, 
and  that  the  whole  conduct  of  the  commanders  and  crews  of  the  brigs,  was 
cruel,  unprovoked,  wanton  and  maid  fide.  In  this  very  singular  and  extra- 
ordinary case,  they  have  exerted  themselves  to  disable  the  respondent  from 
proving  the  capture  to  be  prize  ;  *and  is  the  sole  question,  afterwards,  t^^qa 
to  be,  prize  or  not  f  What  necessity  is  there  for  determining  whether  *■ 
the  Betsey  was  prize  or  not  ?  Is  it  not  evident  from  the  case  of  Comb$ 
V.  The  Hundred  of  Bradley ^  in  2  Salk.  613  ;  and  of  Ooes  and  another  v. 
Withers^  2  Burr.  83  ;  and  many  other  cases,  that  an  action  will  lie,  on  posses- 
sion by  the  plaintiff  ?  And  with  what  peculiar  force  does  the  reason  apply 
in  this  case,  for  the  action  being  maintained  merely  on  the  possession  ?  This 
court  and  the  court  of  admiralty  are  competent,  not  only  to  direct  pro- 
ceedings, but  to  ascertain  facts,  judge  of  them,  and  the  law  upon  them,  and 
assess  damages,  as  justice  may  require.  As  to  the  notion  of  mistake  excus- 
ing, it  is  a  petitio  principii.  The  mistake  does  not  appear — ^the  crime  does. 
So  far  from  behaving  as  partners  in  the  capture,  with  the  Argo,  the  com- 
manders of  the  three  brigs,  who  saw  the  surrender  to  her,  chase  her  off ; 
send  the  Betsey  as  prize  to  themselves  only,  for  a  port  distant  from  the 
home  of  the  captors,  and  in  the  eye  of  the  wind,  though  in  a  part  of  the  sea 
where  she  was  particularly  exposed  to  dangers  from  the  enemy,  with  orders 
to  avoid  certain  ports  for  fear  of  the  Argo's  falling  in  with  her.  In  fact,  it 
was  not  a  real,  but  a  pretended  capture,  as  prize,  by  them.  Are  we  then 
bound,  in  such  a  case,  to  call  it  a  cause  of  prize,  because  the  original  taking 
was  a  capture  as  prize  ?  Or,  are  we  to  refuse  to  call  it  a  trespass,  though 
the  second  taking  was  not  a  capture  as  prize  ? 

How  far  soever  the  learned  judges  in  England  have  carried  the  justifica- 
tion of  captures,  from  the  circumstance  of  their  being  made  as  prize,  yet 
they  never  have  carried  it  so  far  as  this  case  extends.  That  they  have  gone 
a  great  way  is  evident.  In  the  cited  case  of  Vandertooodst  and  others  v. 
Thompson  (2  Doug.  609),  the  defendant,  in  an  action  of  trespass,  having  a 
letter  of  marque,  took  a  vessel  that  made  some  resistance,  and  carried  her  to 
Newcastle,  where  she  was  seized  by  the  custom-house  officers,  for  having 
smuggled  goods  on  board ;  and  she  was  afterwards  condemned  in  the  Ex- 
chequer. It  was  contended  for  the  plaintiff,  that  the  capture  was  unlawful, 
because  the  defendant  did  not  belong  to  the  custom-house,  and  he  could  not 
justify  the  seizure  under  the  hovering  act  of  6  Geo.  I,,  c.  11,  as  king's  ships 
mly  can  seize  under  such  circumstances.  It  was  held,  '^  as  there  was  reason 
'x>  suppose  that  the  ship  was  a  pirate,  though  the  jury  should  be  satisfied  she 
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was  not  really  so,  yet  the  action  would  not  lie."  Afterwards,  "there  was  a 
motion  for  a  new  trial,  which,  upon  consideration,  was  denied  by  the  court." 
If  that  cause  was  cognisable  in  the  prize  court,  and  if  that  court  deter- 
mines solely  by  the  law  of  nations  and  treaties,  as  is  laid  down  by  the  judges, 
how  were  other  nations  interested  in  the  principle  of  such  a  decision  ?  If 
it  was  not  cognisable  in  the  prize  court,  how  can  it  be  applied  to  the  present 
case,  in  favor  of  the  respondent  ? 

To  proceed  :  If  the  courts  of  Westminster  Hall,  in  an  action  for  such 
a  trespass  as  this,  should  refuse  to  take  cognisance,  because  the  original 
mtQri  taking  was  a  capture  as  prize,  or  under  color  that  the  *second  taking 
^  was  a  capture  as  prize,  ought  any  such  decision  to  have  weight  with 
us  in  this  case  ?  It  ought  not.  Such  a  decision  must  turn  entirely  upon  the 
municipal  law  of  England.  It  must  be  founded  upon  this  principle,  govern- 
ing in  the  cases  cited  by  the  counsel  for  the  respondent ;  "  that,  of  a  seizure 
as  prize,  the  common  law  does  not  take  notice  as  a  trespass."  Le  Caux  v. 
Hklen  (2  Doug.  572).  Admit  the  principle.  It  applies  not.  This  is  not  a 
common-law  court.  The  act  of  assembly  establishing  this  court,  makes  it "  a 
court  of  appeals  from  definitive  sentences  or  decrees  of  the  admiralty."  We 
are,  therefore,  a  court  of  admiralty.  "  If  the  sentence  of  the  court  of  admi- 
ralty is  thought  to  be  erroneous,  there  is,  in  every  maritime  country,  a  su- 
perior court  of  review,  Ac,  to  which  the  parties  who  think  themselves 
aggrieved,  may  appeal ;  and  this  superior  court  judges  by  the  same  rule 
which  governs  the  court  of  admiralty,  viz.,  the  law  of  nations  and  treaties. 
This  manner  of  trial  and  adjudication  is  supported,  alluded  to,  and  enforced 
by  many  treaties."  Answer  of  the  British  court,  &c.  We  are  a  court  of 
admiralty,  competent  to  judge  by  that  rule.  The  act  of  assembly  establish- 
ing admiralty  jurisdiction  in  this  state,  declares,  that  the  court  shall  be 
governed  by  "  the  law  of  nations."  Whatever  in  the  law  of  nations  relates 
to  a  court  of  admiralty,  relates  to  this  court,  because  no  treaty  has  diverted 
the  application.  Answer  of  the  British  court,  &c,  ;  Vattel,  b.  2,  ch.  7  ; 
8  Bl.  Com.,  69. 

Much  has  been  said  of  a  distinction,  in  England,  between  the  instance 
court  and  the  prize  court,  though  the  powers  of  both  are  exercised  by  the 
same  person  ;  and  it  is  urged,  that  only  the  latter  judges  by  the  law  of  nations 
and  treaties.  We  are  told,  "  it  is  no  more  like  a  court  of  admiralty,  than  it  is 
to  any  court  of  Westminster  Hall ;  that  the  manner  of  proceeding  is  totally 
different;  that  the  appeal  is  different — to  delegates,  from  the  admiralty — to 
commissioners  consisting  of  privy  counsellors,  from  the  court  of  prize.  That 
to  constitute  the  authority  of  the  prize  court,  or  to  call  it  forth,  in  every  war, 
a  commission  under  the  great  seal  issues,  &c."(a)  Such  a  distinction  may 
prevail  in  England,  but  is  it  known  or  regarded  in  other  nations  ?  The 
words  "  to  call  it  forth,"  arc  material.  It  seems  only  a  solemn,  official  notifi- 
cation to  the  admiralty,  that  there  is  a  war,  and  that  it  may  proceed  accord- 
ingly, as  a  declaration  of  war  is  a  notification  to  the  people  in  general. 
But  this  declaration  does  not  make  the  war,  in  the  one  case  ;  nor,  perhaps, 
does  the  commission  constitute  the  authority,  in  the  other.  It  is  confessed, 
*^  that  the  most  ancient  instrument  shows  a  prize  jurisdiction,  either  inherent 

(a)  Lord  Mansfield,  deliyering  the  resolution  of  the  courts  in  the  case  of  Lindo  «.  Rod- 
ney and  another,  2  Doug.  018. 
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or  by  commission  in  the  admiral.  It  is  a  letter  from  Edward  IIL  to  the 
King  of  Portugal."  And ''  that  since  the  reign  of  Queen  Elizabeth,  the 
judge  of  the  admiralty,  either  by  virtue  of  an  inherent  power,  or  the  king's 
commission,  *or  both,  has  solely  exercised  the  jurisdiction  of  prize —  r«iio8 
and  that  so  far  back  as  particular  cases  can  be  traced,  which  is  for  a  ^ 
century,  the  admiralty  has  judged  of,  and  condemned  goods  taken  on  land, 
as  prize,  as  well  as  goods  taken  on  sea."  Lord  Mansfield,  delivering  the 
resolution  of  the  court,  in  the  case  of  Lindo  v.  Hodney  and  another,  {a) 

What  do  treaties,  ancient  and  modem,  stipulate  for,  in  order  to  guard 
against  violences  on  the  seas  ?  A  trial  in  the  court  of  admiralty,  as  soon  as 
possible,  before  the  effects  taken  are  in  any  manner  to  be  disposed  of.  Why  ? 
because,  by  the  maritime  law  of  nations,  that  court  judges  by  the  law 
of  nations  and  treaties.  Sir  George  Lee,  Doctor  Paul,  Sir  Dudley  Ryder  and 
Mr.  Murray,  now  Lord  Mansfield,  in  their  report,  which  forms  the  principal 
part  of  the  answer  of  the  British  court,  and  is  so  celebrated,  by  Messrs.  Mon- 
tesquieu and  Vattel,(ft)  say,  "  By  the  maritime  law  of  nations,  universally 
and  immemorially  received,  there  is  an  established  method  of  determination, 
whether  the  capture  be,  or  be  not,  lawful  prize.  Before  the  ship  or  goods 
can  be  disposed  of  by  the  captor,  there  must  be  a  regular  judicial  proceed- 
ing, wherein  both  parties  may  be  heard,  and  condemnation  thereupon,  as 
prize,  in  a  court  of  admiralty,  judging  by  the  law  of  nations  and  treaties. 
The  proper  and  regular  court  for  these  condemnations,  is  the  court  of  that 
state  to  whom  the  captor  belongs." 

Are  we,  then,  because  in  England  they  call  the  admiralty  court  a  prize 
court,  when  it  acts  in  a  cause  of  prize,  and  it  then  proceeds  in  a  different 
manner,  with  an  appeal  to  commissioners  of  the  privy  council,  to  reject 
the  '^  universal  and  immemorial "  compact  of  mankind  ?  There  was  a  time, 
when  we  listened  to  the  language  of  her  senates  and  her  courts,  with  a  par- 
tiality of  veneration,  as  to  oracles.  It  is  past — we  have  assumed  our  station 
among  the  powers  of  the  earth,  and  must  attend  to  the  voice  of  nations — 
the  sentiments  of  the  society  into  which  we  have  entered. 

Lord  Mansfield,  in  the  cause  of  Lindo  v.  Rodney  and  another^  said, 
'<  The  end  of  a  prize  court  is  to  suspend  the  property  till  condemnation  ;  to 
punish  every  sort  of  misbehavior  in  the  captors  ;  to  restore  instantly,  lodU 
ievcUiSj  if,  upon  the  most  summary  examination,  there  does  not  appear  a 
sufiicient  ground  ;  to  condemn  finally  (if  the  goods  really  are  prize)  against 
everybody,  giving  everybody  a  fair  opportunity  of  being  heard  :  A  captor 
may,  and  must  force  every  person  interested,  to  defend  ;  and  every  person 
interested,  may  force  him  to  proceed  to  condemn  without  delay.  These 
views  cannot  be  answered  in  any  court  of  Westminister  Hall,  and  therefore, 
♦the  courts  of  Westminster  Hall  never  have  attempted  to  take  cognis-  ^^ 
ance  of  the  question — ^prize  or  no  prize  ;  not  from  the  locality  of  being  *-  * 
done  at  sea,  but  from  their  incompetence  to  embrace  the  whole  of  the  subject." 

(a)  The  very  great  antiquity  of  the  Court  of  Admiralty  in  England,  and  the  extent 
of  its  jurisdiction,  may  be  known  from  the  learned  Selden^s  notes  on  Fortescue  de  Laudi- 
bup  p.  67;  Zouch  44,  &c;  Godolph.  p.  22,  &c  Though  the  authority  of  this  court,  with 
respect  to  matters  in  which  foreign  nations  may  be  concerned,  and  particularly  to  cap- 
tures jur^  belli^  is  treated  of,  yet  no  distinction  is  made  by  these  authors  as  to  the 
Court  of  Admiralty  and  the  Court  of  Prize. 

(()  Montesquieu's  Letters,  6  «March  1768 ;  Yattel,  b.  2,  oh.  7|  I  S4 ;  8  BL  Com.  7a 
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"  These  views  are  answered "  here  in  the  court  of  admiralty,  and  with 
as  good  cautions  as  in  England ;  and  as  far  as  a  court  of  appeals  is  con- 
cemedy  they  can  be  answered  in  this  court  as  fully  as  in  a  court  of  appeals 
to  commissioners  there. 

It  seems  proper  here,  to  take  notice  of  the  objection  against  the  authority 
of  this  court,  founded  on  the  words  of  the  law  by  which  it  was  established, 
prior  to  the  completion  and  final  ratification  of  the  confederation.  It  is  con- 
stituted "  a  court  of  appeals  for  reviewing,  re-considering,  and  correcting, 
the  definitive  sentences  and  decrees  of  the  court  of  admiralty,  other  than  in 
cases  of  capture  upon  the  water,  in  time  of  war,  from  the  enemies  of  the 
United  States,  &c." 

The  construction  of  these  words  depends  upon  the  resolutions  of  con- 
gress, the  confederation,  and  the  law  by  which  the  admiralty  jurisdiction  is 
established,  taken  together.  If  the  principles  of  our  preceding  construction 
are  right,  they  apply  as  aptly  here,  and  the  appeal  is  regular.  If  it  is  not, 
there  will  be  a  defect  of  justice.  The  legislature  intended  to  give  this 
court  an  authority  to  receive  all  appeals  from  the  judge  of  admiralty,  where 
they  were  not  resigned  to  a  continental  court  of  appeals.  This  was  not 
resigned.  It,  therefore,  belongs  to  this  court.  We  will  endeavor  to  promote 
justice,  according  to  the  intentions  of  the  commonwealth,  conveyed  in  the 
laws  ;  and  not  demit  any  part  of  her  sovereignty,  unless  we  are  convinced 
beyond  a  doubt,  that  it  is  our  duty  to  do  so. 

We  now  return  to  the  last  of  the  secondary  questions.  Did  the  court 
of  admiralty  take  cognisance  as  a  prize  cotirt  f  In  considering  this  ques- 
tion, a  very  strict  attention  must  be  had  to  the  proceedings  of  the  court  of 
admiralty  in  this  case.  That  court  was  also  erf'cted  by  an  act  of  assem- 
bly, prior  to  the  completion  and  final  ratification  of  the  confederation.  It 
is,  to  be  sure,  a  court  of  prize,  and  an  instance  court,  if  that  mode  of  ex- 
pression be  preferred  ;  or,  in  other  words,  the  judge  who  has  but  one  com- 
mission, may  try  causes  of  prize,  and  other  matters  of  admiralty  jurisdic- 
tion. There  is  a  difference  in  his  proceedings  for  condemnation  in  causes 
of  prize,  and  those  in  other  cases.  His  style  by  law  is,  "  judge  of  the  ad- 
miralty." The  reasonable  and  legal  meaning  of  the  3d,  4th  and  6th  sections 
of  the  law  under  which  he  acts,  is,  that  in  trying  a  cause  of  prize,  the 
vessel  or  goods  taken,  must  be  within  his  jurisdiction,  precinct  and  power. 
They  are  these — "  That  in  cases  of  prize,  capture  or  re-capture  upon  the 
water,  from  enemies,  or  by  way  or  reprisal,  or  from  pirates,  the  same  shall 
be  tried,  adjudged  and  determined,  as  well  as  to  the  question  whether  prize 
or  not,  as  to  the  claims  of  the  parties  interested  or  pretending  to  be 
interested  in  the  same,  by  the  law  of  nations  and  the  acts  and  ordinances  of 
♦ififtl  ^^^gr®s3»  *before  the  said  judge,  by  witnesses,  according  to  the 
-I  course  of  the  civil  law  :"  and — "  That  the  captain  or  commander  of  any 
ship  or  vessel  of  war,  or  prize-master,  or  other  person,  having  charge  of  any 
capture  or  re-capture,  or  other  property  seised  upon  the  water  as  aforesaid, 
who  shall  conduct  or  bring  the  same  into  port,  shall  immediately  deliver  the 
same,  without  diminution,  to  the  marshal  of  the  said  court  of  admiralty." 

The  law  then  goes  on  to  direct  the  mode  of  proceeding  to  the  condem- 
nation, ordering,  "  That  the  judge  shall  cause  notice  to  be  published  im- 
mediately, in  some  newspaper,  of  the  day  appointed  for  the  trial  of  such 
prize^  inserting  therein  the  name,  size  or  burthen,  and  other  description 
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of  the  said  veesel,  so  taken  and  brought  into  port,  the  name  and  Bnmame 
of  the  master,  the  place  she  last  sailed  from,  the  port  for  which  destined, 
and  in  case  of  a  re-capture,  by  what  ship  or  vessel  taken,  to  the  end  that 
all  pel  sons  concerned  may  appear  and  show  cause,  if  any  there  be,  where- 
fore such  capture,  or  re-capture,  goods,  merchandise,  or  other  property, 
should  not  be  condemned  and  adjudged  to  the  libellants." 

Does  the  present  case  in  any  manner  resemble  the  ^*  cases  of  prize  "  de- 
scribed in  this  law  ?  Where  are  '^  claimants  interested  or  pretending  to  be 
interested?"  Claimants  are  voluntary  applicants  for  justice.  Shall  tres- 
passers, compelled  to  answer  for  their  wrong,  cover  themselves  with  that 
character  ?  Can  there  be  *^  claimants,"  but  in  a  proceeding  in  rem  f  How 
would  the  publication  before  mentioned  suit  such  claimants  as  the  appel- 
lants ?  Were  the  proceedings  of  the  judge  in  this  case,  such  as  he  con- 
stantly has  observed  in  cases  of  prize?  They  were  not.  Application 
was  made  to  him  for  damages.  He  proceeded  in  that  line.  Here  is  neither 
libel  nor  process  against  the  capture — no  monition — ''  no  notice  "  under  the 
act  of  assembly. 

What  could  give  the  judge  of  the  admiralty  for  tkie  staie^  jurisdiction  to 
proceed  as  a  court  of  prize,  upon  a  capture  contested  between  citizens  of 
different  states,  which  is  the  case  here,  rather  than  any  court  of  admiralty 
in  any  other  state,  when  the  property  captured  was  not  within  the  power 
of  his  jurisdiction  ?  Because,  it  is  said,  some  of  the  offending  captains  and 
their  vessels  came  into  this  port.  Does  the  jurisdiction  of  a  court  of  prize 
depends  on  certain  offenders,  with  respect  to  the  capture  coming  into  a 
port  ?  Where  are  the  authorities  of  law,  to  show  that  this  circumstance  can 
give  such  jurisdiction,  or,  that  there  can  be  an  institution  of  a  cause  of  prize, 
according  to  the  maritime  law  of  nations,  for  damages  only?  The  au- 
thorities cited,  that  were  thought  most  apposite,  and  were  most  relied  on  by 
the  counsel  for  the  respondent,  were  those  of  Proton  and  Burton  against 
FranMiny  the  King's  Proctor  (Carth.  474)  ;  and  of  the  King  v.  Broom. 
But  they  are  not  in  any  manner  applicable.  In  the  first,  the  plaintiffs, 
masters  of  two  vessels,  but  having  no  regular  letters  of  marque,  took  a 
French  ship,  cargo  and  money,  upon  land,  jn  the  East  Indies — ^they  being 
English  subjects — ^it  was  held,  that  they  acquired  no  right  by  this  capture, 
but  that  it  was  a  perquisite  *of  the  admiralty.  The  Bang's  Proctor,  r^j,^Q 
upon  the  usual  monition,  got  a  sentence  of  condemnation  for  the  whole,  I- 
in  order  to  make  them  account.  In  brief,  they  had  effects  in  their  hands^ 
which  by  the  maritime  law  of  England,  belonged  to  the  king  or  his  ad- 
miralty, and  they  were  obliged  to  account  for  them,  according  to  thcU  law. 
12  Mod.  125.  Lord  Mansfield  calls  it  a  proceeding  in  rem;  Le  Cavx^. 
JBden,  in  the  notes.  The  second  case  was  of  the  same  kind,  and  was  decided 
on  the  same  principles.  It  was  further  said  by  the  counsel  for  the  re- 
spondent, that  the  court  of  admiralty,  that  first  proceeds  in  such  a  case  as 
the  present,  acquires  an  exclusive  right  of  deciding  upon  it,  in  the  same 
manner  as  the  nation  that  first  commences  a  judicial  process  against  pirates, 
may  pronounce  sentence  against  them.  To  say  no  more  on  this  comparison, 
it  is  sufficient  to  observe,  that  such  a  right  may  be  attributed  to  the  atrocity 
of  the  guilt,  as  the  offenders  are  hostes  humani  generis 

If  the  coming  of  trespassers,  or  of  the  vessels  in  which  they  trespassed 
upon  the  high  seas,  within  the  power  of  a  judge's  jurisdiction,  authorize! 
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^  ^  the  first  process  is  against  the  person  of  the  defendant,  to  oompel  an  op* 

pearance^  in  a  cause  civil  and  maritime^  in  the  same  way  that  a  comnum-lato 
process  issues.  But  if  the  person  cannot  be  arrested,  then  follows  another 
mode  of  proceeding,  against  the  property  of  the  defendant,  his  ship  or 
goods,  which,  when  attached  by  the  marshal,  are  to  remain  in  the  power  of 
sai*  the  court,  to  answer  the  judgment  of  the  court.    This  proceeding  against 

the  effects,  however,  is  justified  only  where  the  defendant  is  out  of  the 
b^  kingdom,  or  so  absconds  that  he  cannot  be  arrested — except  in  such  cases 

where  the  ship  itself  is  made  answerable  by  law. 

What  is  the  precedent  in  the  prize  court  ?  Lord  Mansfield  says  "  it  is 
peculiar  to  itself,  and  no  more  like  that  of  the  instance  court  of  admiralty 
than  it  is  to  any  court  in  Westminster  Hall."  It  will  be  found  invariably 
to  be  a  proceeding  in  rem,  against  the  captured  ship  and  goods. 

"  The  end  of  the  prize  court  (says  he)  is  to  suspend  the  property  till  con- 
denmation,  to  punish  every  sort  of  misbehavior  in  the  captors  ;  to  restore  in- 
stantly, velis  levatiSy  if,  upon  the  most  summary  examination,  there  does  not 
appear  a  sufticient  ground  ;  to  condenm  finally,  if  the  goods  are  really  prize, 
against  everybody,  giving  every  person  a  fair  opportunity  of  being  heard." 
All  this  speaks  the  language  of  a  proceeding  solely  in  rem.  And  it  will  be 
found,  that  there  is  no  instance  of  a  suit  being  commenced  in  the  prize  court, 
but  what  had  the  condemnation  or  acquittal  of  the  ship  as  its  object,  or  was 
a  suit,  by  way  of  supplemental  libel,  founded  upon  the  previous  proceeding 
had  against  the  captured  ship  or  goods,  as  prize. 

Look  at  the  case  of  the  ITinff  v.  JBroom,  and  that  of  the  King's  Proctor  v. 
Brown  and  Burton.  In  both  cases,  the  suits  were  to  oblige  the  defendants 
to  account  for  the  value  of  the  ship  and  goods  taken  as  prize.  How  was 
the  proceeding  in  the  prize  court  ?  firsty  to  exhibit  libels  against  the  vessel 
and  goods  captured,  and  condemn  them  as  lawful  prize  to  the  king,  then  to 
file  supplemental  libels  against  the  defendants,  to  bring  them  to  account  for 
the  value.  In  both  cases,  the  vessel  and  goods  themselves  were  out  of  the 
power  of  the  court  who  condemned,  one  having  been  sold  in  Barbadoes,  and 
the  money  converted  to  the  defendant's  use,  in  the  other,  the  ship  was 
stranded  in  the  East  Indies.  Yet,  to  give  the  prize  court  jurisdiction,  so  as 
to  enable  them  to  enforce  their  decrees  against  the  defendants,  it  appeared 
necessary  to  proceed  in  the  first  instance  to  condemn  as  prize. 

Look  at  all  the  cases  cited  in  Douglas,  in  the  cause  of  Le  Cavx  v.  XJdeHy 
<f^^  it  will  be  found  that  in  every  one  of  them  (except  one,  which  was  a  case  of 

piracy  and  not  prize),  proceedings  had  been  previously  had  against  the  cap- 
tured vessels,  which  gave  the  prize  court  full  and  exclusive  jurisdiction,  as 
to  all  the  consequences. 

In  what  manner  was  the  present  suit  commenced  and  carried  on  in  the 
court  of  admiralty  ?  Not  by  libelling  the  brig  Betsey  as  prize,  and  then 
calling  the  defendants  to  account  for  wresting  her  out  of  the  hands  of  the 
captors,  which  would  have  been  the  mode  of  proceeding  in  the  prize  court, 
but  by  issuing  process  against  the  defendants  and  two  of  their  vessels,  in  the 
usual  and  ordinary  mode  of  proceeding  in  the  instance  court  of  admiralty. 
It  is  not  material  to  the  present  purpose,  to  consider  whether  the  former 
mode  was  practicable  or  convenient ;  suffice  it  to  say,  it  has  not  been  adopted, 
and  therefore,  the  suit  was  not  instituted  in  the  prize  court. 

It  must  be  acknowledged,  that  this  cause  carries  strong  marks  of  being  a 
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him  to  proceed  against  them,  to  what  confusion  may  it  lead  ?  A  capture  is 
made  from  an  enemy ;  afterwards  friends  trespass  against  the  prize,  and 
arrive  in  different  ports,  the  fate  of  the  prize  being  unknown.  They  are 
prosecuted  in  one  or  more  courts  of  admiralty.  The  prize  at  length  arrives 
in  a  different  port,  and  is  libelled  in  a  different  court  of  admiralty,  for  con- 
demnation in  the  usual  manner.  What  contests  for  jurisdiction  must  ensue  ? 
^'  Qicod  inconveniens  est,  non  licitum  est^ 

We  are  unanimously  of  opinion,  that  the  judge  of  the  admiralty  for 
this  state,  had  jurisdiction  in  this  cause,  and  that  the  appeal  to  us  is  regular. 
We  decree,  that  the  respondent  recover  and  have  of  the  appellants,  11411 
69.  4ef.,  with  costs,  except  those  in  this  court,  of  which  each  party  is  to  pay 
a  moiety,  (a)  

Mr.  President  Shippbn  delivered  an  opinion  upon  the  second  point  made 
m  the  case,  which  has  never  been  published,  and  may  be  acceptable  to  the 
profession.    It  is  therefore  subjoined  : 

Shippen,  President. — ^There  is  one  matter  which  I  beg  leave  to  mention^ 
in  addition  to  what  the  president  has  advanced,  as  it  is  an  argument  founded 
on  the  proceedings  of  the  court  of  admiralty,  with  which  I  formerly  had 
occasion  to  be  a  little  acquainted,  and  as,  in  my  opinion,  it  has  considerabU 
weight  in  the  determination  of  tliis  question. 

It  has  been  frequently  mentioned,  that  the  court  of  admiralty  below  has 
two  different  and  distinct  jurisdictions,  one  as  an  ordinary  court  of  admiralty, 
called  the  instance  court,  the  other  as  a  prize  court.  ^^  The  manner  of 
proceeding  in  the  two  courts,"  as  Lord  Mansfield  says,  "  is  totally  different.'* 

It  is  material,  therefore,  to  consider  on  which  side  of  this  court,  or 
iMther  in  which  courty  this  suit  has  been  originally  instituted :  because  it 
appears  to  me,  that  the  meaning  of  the  confederation  and  acts  of  assembly, 
constituting  the  courts  of  appeal,  was,  that  the  appeals  from  the  prize  court 
should  be  to  the  congress  court,  those  from  the  instance  court,  to  this  court. 

On  this  state  of  the  matter,  *two  questions  seem  to  arise :  1st,  Could 
this  suit  be  instituted  in  the  prize  court  ?    2d,  Has  it  been  instituted  there  ? 

To  the  first  question,  his  excellency  has  spoken  so  fully,  that  I  shall  add 
nothing  to  it.  But  to  the  second  question  I  have  a  few  words  to  offer,  viz 
— Supposing  this  cause  could  have  been  instituted  there,  has  it  been  done  ? 

Here  it  will  be  necessary  to  examine  the  usual  course  of  proceedings  in 
the  two  courts.  In  the  instance  court,  we  have  considerable  lights  in  a  book 
known  to  every  lawyer,  called  Gierke's  Praxis  Curi83  Admiral! tatis*;  the  pro- 
ceedings stated  in  that  book  do  all  relate  to  the  ordinary  jurisdiction  of  the 
admiralty,  and  there  is  no  prize  case  mentioned  in  it.    It  appears  there,  that 

(a)  See  Purviance  9.  Angus,  po%t^  p.  180 ;  Doane^s  administrator  0.  Penhallow,  2 
DaU.  160,  174;  s.  a  8  Id.  54.  See  also  Montgomery  c.  Henry,  ante^  p.  40;  Jen- 
nings tJ.  Carson,  1  Peters'  Adm.  8;  Findlcy  i).  The  William,  Id.  12;  Brovoor  «.  The 
Fair  American,  Id.  92 ;  United  States  9.  Bright,  Bright  R.  19;  Commonwealth  «.  Smith, 
7  Sra.  L.  696 ;  Moxon  t>.  The  Fanny,  2  Peters'  Adm.  809 ;  Hollingsworth  t>.  The  Betsey, 
Id.  830.  W.  B.  fl.  Latimer,  4  DalL  app'x  1 ;  Rice  ^.  Taylor,  Hopkinson's  Adm.  Cases 
16 ;  Pray  «.  The  Recovery,  Id.  47 ;  Cassin  «.  The  Tristram  Shandy,  Id.  84. 

In  Dias  v.  The  Owners  of  the  Re/enge,  8  W.  0.  C.  262,  it  was  held,  that  the  ownera 
of  a  commissioned  privateer  were  not  liable  in  damages  to  the  persons  injured,  for 
aets  of  jnracy  committed  by  the  ofScers  and  crew. 
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the  first  process  is  against  the  person  of  the  def  endant,  to  oompel  an  ap^ 
peurancej  in  a  cause  civil  and  maritime,  in  the  same  way  that  a  common-law 
process  issues.  But  if  the  person  cannot  be  arrested,  then  follows  another 
mode  of  proceeding,  against  the  property  of  the  defendant,  his  ship  or 
goods,  which,  when  attached  by  the  marshal,  are  to  remain  in  the  power  of 
the  court,  to  answer  the  judgment  of  the  court.  This  proceeding  against 
the  effects,  however,  is  justified  only  where  the  defendant  is  out  of  the 
kingdom,  or  so  absconds  that  he  cannot  be  arrested — except  in  such  cases 
where  the  ship  itself  is  made  answerable  by  law. 

What  is  the  precedent  in  the  prize  court  ?  Lord  Mansfield  says  "  it  is 
peculiar  to  itself,  and  no  more  like  that  of  the  instance  court  of  admiralty 
than  it  is  to  any  court  in  Westminster  Hall."  It  will  be  found  invariably 
to  be  a  proceeding  in  rem^  against  the  captured  ship  and  goods. 

"  The  end  of  the  prize  court  (says  he)  is  to  suspend  the  property  till  con- 
demnation, to  punish  every  sort  of  misbehavior  in  the  captors  ;  to  restore  in- 
stantly, velis  levatisy  if,  upon  the  most  sunmiary  examination,  there  does  not 
appear  a  sufficient  ground  ;  to  condemn  finally,  if  the  goods  are  really  prize, 
against  everybody,  giving  every  person  a  fair  opportunity  of  being  heard." 
All  this  speaks  the  language  of  a  proceeding  solely  in  rem.  And  it  will  be 
found,  that  there  is  no  instance  of  a  suit  being  commenced  in  the  prize  court, 
but  what  had  the  condemnation  or  acquittal  of  the  ship  as  its  object,  or  was 
a  suit,  by  way  of  supplemental  libel,  founded  upon  the  previous  proceeding 
had  against  the  captured  ship  or  goods,  as  prize. 

Look  at  the  case  of  the  King  v.  JBroom,  and  that  of  the  King*s  Proctor  v. 
Brown  and  Burton,  In  both  cases,  the  suits  were  to  oblige  the  defendants 
to  account  for  the  value  of  the  ship  and  goods  taken  as  prize.  How  was 
the  proceeding  in  the  prize  court  ?  firat^  to  exhibit  libels  against  the  vessel 
and  goods  captured,  and  condemn  them  as  lawful  prize  to  the  king,  then  to 
file  supplemental  libels  against  the  defendants,  to  bring  them  to  account  for 
the  value.  In  both  cases,  the  vessel  and  goods  themselves  were  out  of  the 
power  of  the  court  who  condemned,  one  having  been  sold  in  Barbadoes,  and 
the  money  converted  to  the  defendant's  use,  in  the  other,  the  ship  was 
stranded  in  the  East  Indies.  Yet,  to  give  the  prize  court  jurisdiction,  so  as 
to  enable  them  to  enforce  their  decrees  against  the  defendants,  it  appeared 
necessary  to  proceed  in  the  first  instance  to  condemn  as  prize. 

Look  at  all  the  cases  cited  in  Douglas,  in  the  cause  of  Le  Catix  v.  Udefiy 
it  will  be  found  that  in  every  one  of  them  (except  one,  which  was  a  case  of 
piracy  and  not  prize),  proceedings  had  been  previously  had  against  the  cap- 
tured vessels,  which  gave  the  prize  court  full  and  exclusive  jurisdiction,  as 
to  all  the  consequences. 

In  what  manner  was  the  present  suit  commenced  and  carried  on  in  the 
court  of  admiralty  ?  Not  by  libelling  the  brig  Betsey  as  prize,  and  then 
calling  the  defendants  to  account  for  wresting  her  out  of  the  hands  of  the 
captors,  which  would  have  been  the  mode  of  proceeding  in  the  prize  court, 
but  by  issuing  process  against  the  defendants  and  two  of  their  vessels,  in  the 
usual  and  ordinary  mode  of  proceeding  in  the  instance  court  of  admiralty. 
It  is  not  material  to  the  present  purpose,  to  consider  whether  the  former 
mode  was  practicable  or  convenient ;  suffice  it  to  say,  it  has  not  been  adopted, 
and  therefore,  the  suit  was  not  instituted  in  the  prize  court. 

It  must  be  acknowledged,  that  this  cause  carries  strong  marks  of  being  a 
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prize  cause.    But  it  should  be  observed,  that  in  the  case  cited  by  the  counsel,  \ 

the  prize  court  of  admiralty  had  possession  of  the  original  cause,  and  were  i 

competent  to  give  redress  as  to  aU  the  consequences.    But  if  we  will  sup-  ( 

pose  a  case,  where  the  prize  court  cannot,  consistently  with  its  institution  or  t 

forms,  take  possession  of  a  cause,  and  it  is  brought  in  the  ordinary  court  t 

of  admiralty  or  in  a  common-law  court,  if  they  cannot  decide  upon  it^  be- 
cause a  matter  of  prize  arises  incidentally  in  it,  there  may  be  a  manifest 
defect  of  justice,  and  perhaps  in  the  present  case,  Captain  Talbot  would  havf 
no  redress  for  the  injury  he  has  sustained. 
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Bespubijoa.  v.  £eatihGw 
Witness. 

On  an  indictment  for  forging  a  promissory  note,  the  supposed  indorser  is  competent  to  pre  to  the 
forgery. 

Luke  Exatino  was  indicted  for  forging  a  promissory  note,  payable  to 
John  Mengy  with  a  forged  indorsement  of  John  Meng  &  Co. 

IjewiSy  for  the  defendant,  objected  to  the  admission  of  Meng's  testimony; 
contending,  that  if  Meng  could  prove  that  the  note  was  false,  it  would  dis- 
charge him  from  the  pajrment;  and  if  he  proved  it  to  be  a  genuine  note,  his 
evidence  might  be  given  against  him,  in  a  civil  action  founded  upon  the 
note;  in  either  event,  he  was  an  interested  witness,  and,  consequently,  an 
incompetent  one.  SaJk.  283;  Hardr.  331;  2  Hawk.  433;  Str.  728,  1043, 
1104. 

IngersoU  (who  prosecuted  on  this  occasion  for  the  Attomet/- General) 
argued,  that,  to  prevent  an  interruption  and  failure  of  justice,  and  the  escape 
of  offenders,  the  injured  person  was,  in  all  cases  of  indictment,  a  competent 
witness.  Vent.  49,  78;  Vin.,  tit.  Evid.,  pi.  26;  2  Str.  1229,  and  Abrahams  v. 
£unny  4  Burr.  2252,  establifiJi  this  doctrine.  He  insisted,  that  the  evidence 
given  by  Meng,  on  the  present  trial,  could  not  affect  him  in  a  civil  action; 
and  observed,  that  if  anything  relative  to  ti^e  civil  action  should  decide  the 
case  before  the  court,  the  probability  was,  that  Meng's  testimony  would  be 
favorable  to  the  prisoner;  for  if  Meng  swears  the  note  to  be  false,  he  can 
gain  nothing ;  but  if  he  proves  it  to  be  true,  he  testifies  against  his  own 
interest. 

Lewis^  in  reply,  acknowledged  that  the  evidence  given  on  this  trial, 
could  not  be  offered  in  favor  of  Meng  on  another ;  but  he  urged,  that  if  the 
note  itself  were  proved  to  be  forged,  it  might  be  detained  by  the  court,  and 
not  suffered  afterwards  to  be  sued;  on  *the  same  principle,  that  it  is  r«i ii 
said  in  6  Co.  45, ''  the  court  will  damn  a  bond,  on  which  the  obligee  ^ 
has  recovered.'' 
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McKbak,  Chief  Justice. — The  court  will  not  detain  a  note  or  bond  in  the 
circumstances  mentioned.  With  respect  to  the  competency  of  the  witness, 
I  remember  a  case  before  Cuew,  Chief  Justice,  where  one  Chapman  was 
indicted  for  playing  with  false  dice,  and  the  person  cheated  was  admitted  to 
be  a  witness.  On  the  authority  of  that  decision,  in  a  recent  trial  at  Lan- 
caster, the  injured  party  was  allowed  to  give  evidence,  after  a  full  argument 
upon  the  present  objection*  We  have,  therefore,  no  doubt  that  Meng  is  a 
competent  witness,  (a) 

Sespublioa  v.  De  Lonoohamps. 
TntemaHonal  law. 

A  secretarj  of  legation  is  entitled  to  all  the  immunities  of  a  minister. 
The  law  of  nations  forma  part  of  the  municipal  law  of  Pennsylvania. 

Ponishments  must  be  certain  and  definite.    One  who  has  assaulted  a  foreign  minister  camioi  be 
sentenced  to  imprisonment,  until  the  foreign  sovereign  shall  declare  the  reparation  satisfactory. 

Chables  Julian  de  Lonociiamps,  commonly  called  the  Chevalier  de 
ZongchampSj  WSL3  indicted,  that  "he,  on  the  17th  of  May  1784,  m  the 
dwelling-house  of  his  excellency  the  French  minister  plenipotentiary,  in 
the  presence  of  Francis  Barbe  Marbois,  unlawfully  and  insolently  did 
threaten  and  menace  bodily  harm  and  violence  to  the  person4>f  the  said  Fran- 
cis Barbe  Marbois,  he  being  consul-general  of  France  to  the  United  States, 
consul  for  the  state  of  Pennsylvania,  secretary  of  the  French  legation, 
&c.,  resident  in  the  house  aforesaid,  and  under  the  protection  of  the  law  of 
nations  and  this  commonwealth."  And  that,  "  afterwards,  to  wit,  on  the 
19th  of  May,  in  the  public  street,  &c.,  he,  the  said  Charles  Julian  de  Long- 
champs,  unlawfully,  premeditatedly  and  violently,  in  and  upon  the  person  of 
the  said  Francis  Barbe  Marbois,  uuder  the  protection  of  the  laws  of  nations, 
and  in  the  peace  of  this  commonwealth,  then  and  there  being,  an  assault  did 
make,  and  him,  the  said  Francis  Barbe  Marbois,  unlawfully  and  violently 
did  strike  and  otherwise,  <fec.,  iu  violation  of  the  laws  of  nations,  against 
the  peace  and  dignity  of  the  United  States  and  of  the  commonwealth  of 
Pennsylvania."    To  these  charges,  the  defendent  pleaded  not  guilty* 

The  evidence  in  support  of  the  first  count,  was,  that  on  the  1 7th  of  May, 
de  Longchamps  went  to  the  house  of  the  minister  of  France,  and  after 
some  conversation  with  Monsieur  Marbois,  was  heard  to  exclaim  in  a  loud 
and  menacing  tone,  "  Je  vous  deshonixerera^  policariy  coquiHy'^  addressing 

(a)  The  case  of  The  King  9.  Chapman,  cited  by  G.  J.  McKean  in  the  text,  is  also 
stated  in  Respublica  «.  Ross,  2  Yeates  4,  as  follows :  **  In  Rex  v.  Bates  &  Chapman,  on 
indictment  for  a  cheat  in  playing  with  false  dice,  and  tried  in  the  Mayor's  Court,  July 
sessions  1772  (before  Chew,  Recorder),  Henry  Bamhold,  the  person  defrauded,  was  ad- 
mitted a  witness,  after  long  argument  A  copy  of  the  report  of  the  case,  taken  by  Allen, 
then  attorney -general,  was  read  by  the  counsel."  In  Rospublica  v,  Ross  (also  reported 
in  2  Dall,  289),  which  was  an  indictment  for  forging  a  promissory  note,  the  alleged 
drawer,  Joseph  Heister,  was  held  to  be  competent  to  prove  that  his  signature  was 
forged.  The  same  point  was  ruled  in  Pennsylvania  v.  Parrel,  Addis.  246.  But  in  Res- 
publica  V.  Ross,  it  was  held,  that  the  indorser,  who  admitted  his  signature  to  be  good, 
was  not  competent  to  impeach  the  validity  of  the  note,  until  he  had  paid  or  satisfied  the 
lM>ld6r.  So,  on  an  indictment  for  uttering  a  forged  indenture,  the  party  injured  was 
ruled  to  be  a  competent  witness.    Respublica  v.  Wright,  1  Teates  40L 
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himself  to  that  gentleman.  That  the  noise  being  heard  by  the  minister,  he  re- 
paired to  the  room  from  which  it  issued,  and  that,  in  his  presence,  the 
defendant  repeated  the  insult  to  Monsieur  Marbois,  in  nearly  the  same  terms. 

In  support  of  the  second  count,  it  appeared,  that  de  Longchamps  and 
Monsieur  Marbois,  having  met  in  Market  street,  near  the  coffee-house,  en- 
tered into  a  long  conversation,  in  the  course  of  which,  the  latter  said,  that 
he  would  complain  to  the  civil  authority,  and  the  former  replied,  *^  you 
are  a  blackguard.*'  The  witnesses  generally  deposed,  that  de  Long-  r,,  -„ 
champs  struck  the  cane  of  Monsieur  Marbois,  *  before  that  gentle-  *- 
man  used  any  violent  gestures,  or  even  appeared  incensed ;  but  that  as  soon 
as  the  stroke  was  given.  Monsieur  Marbois  employed  his  stick  with  great 
severity,  until  the  spectators  interfered  and  separated  the  parties.  One  of  the 
yritnesses,  indeed,  said,  that  previously  to  engaging  with  their  canes,  he 
observed  the  two  gentlemen,  at  the  same  instant,  lay  their  hands  on  each 
other's  shoulders,  in  a  manner  so  gentle,  that  he,  who  had  heard  it  was  cus- 
tumary  among  the  French  to  part  with  mutual  salutations,  imagined  a 
ceremony  of  that  kind  was  about  to  take  place,  and  was  surprised  to  see 
de  Longchamps  step  back,  and  strike  the  cane  of  Monsieur  Marbois. 

On  the  part  of  the  defendant,  evidence  was  produced  of  his  having 
served  with  honor  in  the  French  armies,  and  his  commission  of  sub-brigadier 
in  the  dragoons  of  Noailles,  was  read.  It  appeared,  that  the  occasion  of  his 
calling  on  Monsieur  Marbois,  was  to  obtain  authentications  of  these,  and 
some  other  papers  relative  to  his  family,  his  rank  in  France,  and  his  military 
promotions,  in  order  to  refute  several  publications,  which  had  been  made  in 
the  newspapers,  injurious  to  his  character  and  pretensions.  The  refusal  of 
Monsieur  Marbois  to  grant  the  authentications  required,  was  the  ground 
of  de  Longchamps'  resentment,  and  the  immediate  cause  of  his  menaces  at 
the  minister's  house. 

With  respect  to  the  assault,  one  witness  (a  Frenchman)  swore  that  he 
saw  Monsieur  Marbois  give  the  first  blow,  and  his  excellency,  the  President 
of  the  state,  testified,  that  Monsieur  Marbois,  having  complained  to  him  of 
the  insult  received  in  the  minister's  house,  he  sent  a  message  to  de  Long- 
champs, requesting  to  see  him  ;  that  the  defendant  readily  attended,  when 
his  excellency  explained  his  reasons  for  apprehending  that  he  meditated 
some  personal  violence  upon  Monsieur  Marbois,  and  requested  him  to  pledge 
his  parol  of  honor,  that  he  would  prosecute  the  matter  no  further.  This  he 
declined,  in  polite  but  positive  terms  ;  when  his  excellency  proposed  to 
Monsieur  Marbois  that  the  Chevalier  should  be  bound  over  for  his  good 
behavior ;  but  that  gentleman  would  not  accede  to  the  proposaL 

Sergeant  and  Vannost^  for  the  defendant,  contended,  that  the  expressions 
laid  in  the  first  part  of  the  mdictment,  were  too  equivocal  to  be  construed 
into  menaces  of  corporal  harm.  "  I  will  dishonor  you,"  is  a  sentence  that 
conveys  more  than  one  signification  ;  and  the  threat  would  have  been  fully 
accomplished,  had  the  Chevalier  descended  to  any  of  those  very  libellous  pub- 
lications, with  which  his  own  character  had  been  aspersed.  The  established 
maxim,  that  words  ought  to  be  taken  in  their  mildest  sense,  operates,  there- 
fore, in  favor  of  the  defendant ;  and,  at  all  events,  that  they  do  not  amount 
to  an  assault,  and  are  not  the  subject  of  an  indictment,  are  principles  incon- 
trovertibly  established.    3  Bl.  Com.  20 ;  Finch  L.  202  ;  4  inat.  108.    They 
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insisted,  that  the  president  offered  Monsieur  Marbois  the  only  security  which 
the  law  will  allow  on  such  occasions,  and  which  would  effectually  have  re- 
^  ^  strained  any  future  violence  intended  *to  be  committed  on  his  ]>er- 
^  son.  That,  therefore,  his  having  suffered  a  second  insult,  must  be 
imputed  to  his  refusal  to  accept  that  security. 

It  is  pretended,  that  by  the  menaces  at  the  house  of  the  minister,  the 
law  of  nations  was  violated ;  yet,  it  must  be  remembered,  that  the  repa- 
ration sought,  and  the  remedy  offered,  are  confined  to  the  municipal  law  of 
Pennsylvania,  where  the  offence  was  committed  ;  and,  in  all  cases  of  menaces, 
the  law  of  Pennsylvania  yields  no  further  relief,  than  the  imposition  of  a 
legal  restraint  on  the  execution  of  those  menaces.  The  degree  of  outrage 
is,  likewise,  to  be  computed  by  the  quality  of  the  person  offended  ;  and  as 
the  application  of  the  defendant  was  to  procure  a  certificate  from  the  Coxisul 
of  France,  if  Monsieur  Marbois  has  been  at  all  insulted,  it  is  only  in  that 
character,  which  is  not  protected  by  the  law  of  nations  ;  Yatt.  lib.  4,  §  75  ; 
and,  consequently,  there  is  no  redress,  but  what  the  law  of  the  state 
provides. 

On  the  second  count  of  the  indictment,  they  argued,  that  it  was  not  suf- 
ficiently proved,  that  de  Longchamps  was  the  aggressor.  One  witness  has 
sworn  positively,  that  the  first  blow  was  given  by  Monsieur  Marbois,  and 
another  describes  the  ])artics  to  have  laid  their  hands  on  each  other,  at  the 
same  instant.  Though  other  witnesses  did  not  see  these  circumstances,  yet 
they  are  grounded  upon  allirmative  testimony,  which  cannot  be  destroyed 
by  that  which  is  merely  negative.  Gilb.  L.  Ev.  157.  If,  therefore,  the  evi- 
dence for  the  defendant  was  entitled  to  credit,  it  appeared,  that  Monsieur 
Marbois  was  the  author  of  the  outrage  ;  and,  it  is  so  well  established,  that 
no  elevation,  rank  or  immunity  of  character,  can  abrogate  the  right  of  self- 
defence,  that  if  a  sovereign  minister  offend  a  citizen,  the  latter  may  oppose 
him,  without  departing  from  the  respect  due  to  his  station,  and  give  him  a 
lesson  that  shall  both  efface  the  stain  and  expose  the  author  of  the  outrage. 
Vatt.  lib.  4.  §  80. 

The  Attorney-  General^  assisted  by  Wtlsarif  supported  the  prosecution. 
The  necessity  of  sustaining  the  law  of  nations,  of  protecting  and  securing 
the  persons  and  privileges  of  ambassadors  ;  the  connection  between  the  law 
of  nations  and  the  municipal  law,  and  the  effect  which  the  decision  of  this 
case  must  have  upon  the  honor  of  Pennsylvania,  and  the  safety  of  her  citi- 
zens abroad,  were  stated  at  length  from  3  Burr.  1480;  1  BL  Com.  258;  4  Id. 
70  ;  Vatt.  pref.  6,  page  203  ;  Id.,  lib.  1,  §  6  ;  lib.  4,  §  84,  §  80.  Ayliff's  Pan- 
dect, lib.  2,  132. 

On  the  first  part  of  the  indictment,  they  observed,  that  the  meaning  of 
the  menace  used  in  the  minister's  house,  was  to  be  sought  for  in  the  opinion 
of  the  French  nation.  With  them,  the  phrase  extended  further  than  collo- 
quial dishonor  (that,  Monsieur  Marbois  had  already  suffered),  it  implied 
personal  violence.  This  was  the  idea,  likewise,  of  his  excellency  the  Presi- 
dent of  the  State,  and  the  event  confirms  it,  beyond  a  doubt.  If,  therefore, 
the  menace  had  been  attended  with  its  natural  effect,  impressing  Monsieur 
•ll4l     ^^^^^^^  w^^^  *^  apprehension  for  his  own  safety,  the  consul-general 

^  of  France,  *and  the  secretary  of  the  French  legation  to  the  United 
States,  must  hav\.  been  prevented  from  paying  a  proper  attention  to  hii 
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appointmentSy  which  is  certainly  a  violation  of  the  law  of  nations.  Vatt. 
lib.  2)  §  218.  Upon  the  same  principle,  that  the  infringement  of  a  statute 
is  an  indictable  offence,  though  the  mode  of  punishment  is  not  pointed  out 
in  the  act  itself,  an  offence  against  the  laws  of  nations,  while  they  compose 
a  part  of  the  law  of  the  land,  must  necessarily  be  indictable. 

With  respect  to  the  assault,  they  contended,  that  the  weight  of  the  tes- 
timony proved  de  Longchamps  to  be  the  aggressor ;  and  the  respective 
characters  of  the  parties  tend  to  confirm  it ;  Monsieur  Marbois  preserved, 
during  the  whole  transaction,  his  constitutional  temperament — cool,  delib- 
erate and  self-possessed ;  while  de  Longchamps,  naturally  captious  and 
impetuous,  became  incensed  at  the  imaginary  injuries  he  had  received,  and, 
by  his  own  declaration,  was  determined  to  be  revenged. 

The  Chief  Justice,  after  minutely  recapitulating  the  evidence,  and 
appxying  it  to  the  charges  in  the  indictment,  expressed  the  following  senti- 
ments : — 

McElEan,  Chief  Justice. — ^This  is  a  case  of  the  first  impression  in  the 
United  States.  It  must  be  determined  on  the  principles  of  the  laws  of 
nations,  which  form  a  part  of  the  municipal  law  of  Pennsylvania  ;  and,  if 
the  offences  charged  in  the  indictment  have  been  committed,  there  can  be 
no  doubt,  that  those  laws  have  been  violated.  The  words  used  in  the  min- 
ister's house  (which  is  to  be  considered  as  a  foreign  domicil,  where  the 
minister  resides  in  full  representation  of  his  sovereign,  and  where  the  laws 
of  the  state  do  not  extend),  may  be  compared  to  the  same  words  applied  to 
the  judges,  in  a  court  of  justice,  where  they  sit  in  representation  of  the 
majesty  of  the  people  of  Pennsylvania.  In  that  case,  the  offender  would 
be  immediately  committed  to  jail,  without  the  preliminary  process  of  an 
indictment  by  a  grand  jury  ;  and,  in  the  case  before  us,  if  the  offender  is 
convicted,  he  may  certainly  be  punished  by  fine  and  imprisonment. 

In  actions  of  slander,  words  were  formerly  construed  in  the  mildest  sense 
they  would  admit ;  but  reason  has  superseded  such  forced  interpretations, 
and  words  are  now  to  be  taken  according  to  their  ordinary  import  and 
meaning.  Those  expressed  by  the  defendant,  are  evidently  of  a  tendency  so 
opprobrious  and  violent,  that  they  cannot  fail  to  aggravate  the  outrage 
which  has  been  committed. 

As  to  the  assault,  this  is,  perhaps,  one  of  that  kind,  in  which  the  insult 
is  more  to  be  considered,  than  the  actual  damage ;  for,  though  no  great 
bodily  pain  is  suffered  by  a  blow  on  the  palm  of  the  hand,  or  the  skirt  of  the 
coat,  yet  these  are  clearly  within  the  legal  definition  of  assault  and  battery, 
and  among  gentlemen,  too  often,  induce  duelling,  and  terminate  in  murder. 
As,  therefore,  anything  attached  to  the  person,  partakes  of  its  inviolability, 
de  Longchamps'  striking  Monsieur  Marbois'  cane,  is  a  sufScient  justification  of 
that  gentleman's  subsequent  conduct. 

*Bbtan,  Justice. — ^The  distinction  between  a  consul  and  a  member  r«i  ir 
of  the  legation,  is  not  warranted  in  this  case  ;  for  Monsieur  Marbois  ^ 
never  ceased  to  be  the  latter.  As  secretary  to  the  legation,  his  authority 
descends  from  a  high  source,  his  commission  being  made  out  in  the  same 
form  as  the  mirister's,  and  signed  in  the  same  manner,  by  the  king  his 
master. 
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The  jury,  at  iirst,  found  the  defendant  guilty  of  the  assault  only ;  but» 
the  court  desiring  them  to  reconsider  the  matter,  they  returned  with  a 
Tcrdict  against  him  on  both  counts. 

The  sentence  of  the  court  was  suspended,  in  consequence  of  a  case  stated 
by  his  Excellency  the  President,  and  the  Honorable  Supreme  Executive 
Council,  for  the  opinion  of  the  judges.  It  was  argued  in  open  court,  on  the 
10th  and  12th  of  July,  by  five  counsel,  two  for  the  affirmative,  and  three  for 
the  negative  ;  and  on  the  7th  of  October,  the  prisoner  being  brought  before  the 
court,  the  Chief  Justice  stated  the  case,  repeated  the  answers  of  the  judges, 
and  finally,  pronounced  the  judgment  of  the  court,  in  the  following  manner. 

McKban,  Chief  Justice. — Charles  Julian  de  Longchamps :  You  have 
been  indicted  for  unlawfully  and  violently  threatening  and  menacing  bodily 
harm  and  violence  to  the  person  of  the  Honorable  Francis  Barbe  de  Marbois, 
secretary  to  the  legation  from  France,  and  consul-general  of  France  to  the 
United  States  of  America,  in  the  mansion-house  of  the  minister  plenipo- 
tentiary of  France  ;  and  for  an  assault  and  battery  committed  upon  the  said 
secretary  and  consul,  in  a  public  street  in  the  city  of  Philadelphia.  To  this 
indictment,  you  have  pleaded,  that  you  were  not  guilty,  and  for  a  trial  put 
yourself  upon  the  country ;  an  unbiassed  jury,  upon  a  fair  trial,  and  clear 
evidence,  have  found  you  guilty. 

These  offences  having  been  thus  legally  ascertained  and  fixed  upon  you^ 
bis  Excellency  the  President,  and  the  Honorable  the  Supreme  Executive 
Council,  attentive  to  the  honor  and  interest  of  this  state,  were  pleased  to 
inform  the  judges  of  this  court,  as  they  had  frequently  done  before,  that  the 
minister  of  France  had  earnestly  repeated  a  demand,  that  you,  having  ap- 
peared in  his  house  in  the  uniform  of  a  French  regiment,  and  having  called 
yourself  an  officer  in  the  troops  of  his  Majesty,  should  be  delivered  up  to 
him  for  these  outrages,  as  a  Frenchman,  to  be  sent  to  France  ;  and  wi^ed 
us  in  this  stage  of  your  prosecution,  to  take  into  mature  consideration,  and 
in  the  most  solemn  manner  to  determine  : — 

1.  Whether  you  could  be  legally  delivered  up  by  council,  according  to 
the  claim  made  by  the  late  minister  of  France  ? 

2.  If  you  could  not  be  thus  legally  delivered  up,  whether  your  offences 
in  violation  of  the  law  of  nations,  being  now  ascertained  and  verified 
according  to  the  laws  of  this  commonwealth,  you  ought  not  to  be  imprisoned, 
until  his  most  Christian  Majesty  shall  declare,  that  the  reparation  is  satis- 
factory ? 

3.  If  you  can  be  imprisoned,  whether  any  legal  act  can  be  done  by 
council,  for  causing  you  to  be  so  imprisoned  ? 

„,    ^         *To  these  questions  we  have    given  the   following  answers  iii 
J  writing : — 

'^  In  compliance  with  the  request  of  his  Excellency  the  President,  and 
the  Honorable  the  Supreme  Executive  Council,  we  postponed  passing 
sentence  upon  Charles  Julian  de  Longchamps,  until  we  had  maturely  con- 
sidered the  three  questions  above  proposed  for  our  determination.  On  the 
10th  and  12th  days  of  July,  the  seyeral  'questions  were  argued  before  the 
court  by  five  counsel,  two  on  the  affirmative  and  three  on  the  negative  side. 
We  have  kept  the  matter  under  advisement  until  this  day,  and  now  delivei 
our  opinion  thereupon. 
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*^  1.  And  as  to  the  first  question,  we  answer,  that  it  is  our  opinion,  that^ 
in  this  case,  Charles  Julian  de  Longchamps  cannot  be  legally  delivered  up 
by  oo'incil,  according  to  the  claim  made  by  the  minister  of  Franoe. 
Tlicngh,  we  think,  cases  may  occur,  where  council  could,  pro  bono  publico^ 
and  to  prevent  atrocious  offenders  evading  punishment,  deliver  them  up  to 
the  justice  of  the  country  to  which  they  belong,  or  where  the  offences  weare 
committed. 

**  2.  Punishments  must  be  inflicted  in  the  same  county  where  the  crimi- 
nals were  tried  and  convicted,  unless  the  record  of  the  attainder  be  removed 
into  the  supreme  court,  which  may  award  execution  in  the  county  where  it 
sits  ;  they  must  be  such  as  the  laws  expressly  prescribe  ;  or  where  no  stated 
or  fixed  judgment  is  directed,  according  to  the  legal  direction  of  the  court ; 
but  judgments  must  be  certain  and  definite  in  all  respects.  Therefore,  we 
conclude,  that  the  defendant  cannot  be  imprisoned,  until  his  most  Chrifltian 
Majesty  shall  declare  that  the  reparation  is  satisfactory. 

**  3.  The  answer  to  the  last  question  is  rendered  unneoessary,  by  the 
above  answer  to  the  second  question." 

The  foregoing  answers  having  been  given,  it  only  remains  for  the  court 
to  pronounce  sentence  upon  you.  This  sentence  must  be  governed  by  a  due 
consideration  of  the  enormity  and  dangerous  tendency  of  the  offences  you 
have  committed,  of  the  wilfulness,  deliberation  and  malice  wherewith  they 
were  done,  of  the  quality  and  degree  of  the  offended  and  offender,  the  prov- 
ocation given,  and  all  other  circumstances  which  may  any  way  aggravate 
or  extenuate  the  guilt. 

The  first  crime  in  the  indictment  is  an  infraction  of  the  law  of  nations. 
This  law,  in  its  full  extent,  is  a  part  of  the  law  of  this  state,  and  is  to  be 
collected  from  the  practice  of  different  nations,  and  the  authority  of  writers. 
The  person  of  a  public  minister  is  sacred  and  inviolable.  Whoever  offers 
any  violence  to  him,  not  only  affronts  the  sovereign  he  represents,  but  also 
hurts  the  common  safety  and  well-being  of  nations — ^he  is  guilty  of  a  crime 
against  the  whole  world. 

*A11  the  reasons,  which  establish  the  independency  and  inviolabil-  rmn*? 
ity  of  the  person  of  a  minister,  apply  likewise  to  secure  the  inmiuni-  ^ 
ties  of  his  house.    It  is  to  be  defended  from  all  outrage  ;  it  is  under  a 
peculiar  protection  of  the  laws  ;  to  invade  its  freedom,  is  a  crime  against  the 
state  and  all  other  nations. 

The  comites  of  a  minister,  or  those  of  his  train,  partake  also  of  his  invi- 
olability. The  independence  of  a  minister  extends  to  all  his  household ; 
these  are  so  connected  with  him,  that  they  enjoy  his  privileges  and  follow 
his  fate.  The  secretary  to  the  embassy  has  his  commission  from  the  sove- 
reign himself  ;  he  is  the  most  distinguished  character  in  the  suit  of  a  public 
minister,  and  is,  in  some  instances,  considered  as  a  kind  of  public  ministei 
himself.  Is  it  not,  then,  an  extraordinary  insult,  to  use  threats  of  bodily 
barm  to  his  person,  in  the  domicil  of  the  minister  plenipotentiary  ?  If  this 
is  tolerated,  his  freedom  of  conduct  is  taken  away,  the  business  of  his 
sovereign  cannot  be  transacted,  and  his  dignity  and  grandeur  will  be  tar- 
nished. 

Tou  then  have  been  guilty  of  an  atrocious  violation  of  the  law  of 
nations ;  you  have  grossly  insulted  gentlemen,  the  peculiar  objects  of  this 
law  (gentlemen  of  amiable  characters^  and  highly  esteemed  by  the  govern- 
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ment  of  this  state),  in  a  most  wanton  and  unprovoked  manner :  and  it  is  now 
the  mterest  as  well  as  daty  of  the  government,  to  animadvert  upon  your 
conduct  with  a  becoming  severity — such  a  severity  as  may  tend  to  reform 
yourself,  to  deter  others  from  the  commission  of  the  like  crime,  preserve  the 
honor  of  the  state,  and  maintain  peace  with  our  great  and  good  ally,  and 
the  whole  world. 

A  wrong  opinion  has  been  entertained  concerning  the  conduct  of  Lord 
Chief  Justice  Uolt  and  the  court  of  king's  bench,  in  England,  in  the  noted 
case  of  the  Russian  ambassador.  They  detained  the  offenders,  after  convic- 
tion, in  prison,  from  term  to  term,  until  the  Czar  Peter  was  satisfied,  without 
ever  proceeding  to  judgment ;  and  from  this,  it  has  been  inferred,  that  the 
court  doubted,  whether  they  could  inflict  any  punishment  for  an  infraction 
of  the  law  of  nations.  But  this  was  not  the  reason.  The  court  never 
doubted,  that  the  law  of  nations  formed  a  part  of  the  law  of  England,  and 
that  a  violation  of  this  general  law  could  be  punished  by  them  ;  but  no  pun- 
ishment less  than  death  would  have  been  thought  by  the  Czar  an  adequate 
reparation  for  the  arrest  of  his  ambassador.  This  punishment  they  could 
not  indict,  and  such  a  sentence  as  they  could  have  given,  he  might  have 
thought  a  fresh  insult.  Another  expedient  was,  therefore,  fallen  upon. 
However,  the  princes  of  the  world,  at  this  day,  are  more  enlightened,  and  do 
not  require  impracticable  nor  unreasonable  reparations  for  injuries  of  this 
kind. 

The  second  offense  charged  in  the  indictment,  namely,  the  assault  and 
battery,  need  no  observations. 

Upon  the  whole,  the  Coubt,  after  a  most  attentive  consideration  of  every 
circumstance  in  this  case,  do  award,  and  direct  me  to  pronounce  the  follow- 
ing sentence  : — 

*ll8l  *That  you  pay  a  fine  of  one  hundred  French  crowns  to  the  com- 
-*  monwealth  ;  that  you  be  imprisoned  until  the  4th  day  of  July  1786, 
which  will  make  a  little  more  than  two  years'  imprisonment  in  the  whole  ; 
that  you  then  give  good  security  to  keep  the  peace,  and  be  of  good  behavior 
to  all  public  ministers,  secretaries  to  embassies  and  consuls,  as  well  as  to  all  the 
liege  people  of  Pennsylvania,  for  the  space  of  seven  years,  by  entering  into 
a  recognisance,  yourself  in  a  thousand  pounds,  and  two  securities  in  five  hun- 
dred pounds  each  :  that  you  pay  the  costs  of  this  prosecution,  and  remain 
conmiitted  until  this  sentence  be  complied  with,  (a) 

(a)  See  Ex  parte  Cabrera,  1 W.  0.  0.  282 ;  United  States  v.  Uta%  2  Id.  205;  United 
States  V.  Hand,  Id.  485;  United  States  «.  Ortega,  4  Id.  681, 
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TouNG  V.  Reubbn* 
Award. 

An  award  of  a  lom  of  money,  due  at  a  prior  date,  with  interest,  Is  yM  for  unoertainty.* 

XJudxb  a  rale  of  this  court,  referees  reported,  ^*  that  the  sum  of  *l5l.  was 
due  the  Sd  of  March  laaty  with  interest  on  the  same.''  The  time  mentioned 
was  several  months  before  the  meeting  of  the  referees;  and,  on  motion,  Thb 
CouBT  set  aside  the  report  for  the  uncertainty ;  as  there  might  have  been  a 
Bom  due  on  the  3d  of  March,  and  nothing  due  at  the  time  of  making  the 
report  (a) 


Gebabd  v.  Basse  et  al. 
JPartnershdp. 

A  judgment  entered  on  a  bond  executed  by  one  partner,  with  <me  seal,  in  the  name  and  beludf  of 
both,  was  set  aside  as  to  the  partner  who  did  not  sign,  but  held  valid  as  to  the  other.* 

The  defendants  declining  in  their  circumstances,  and  being  much  pressed 
by  their  creditors,  Basse  fled,  and  Soyer  was  imprisoned  at  the  suit  of  thp 
plaintiff.  During  his  confinement,  he  executed  a  bond  and  warrant  to  con- 
fess judgment,  to  which  there  was  one  seal,  and  the  signature  was  in  this 
form,  "  John  Abraham  Soyer,  for  Basse  &  Soyer." 

And  now,  a  motion  was  made  to  set  aside  the  judgment,  at  the  instance 
of  the  creditors  in  general,  in  order  that  an  equal  distribution  might  be 

(a)  See  Bamet  v,  GUson,  8  S.  &  R.  840 ;  Burkholder  v.  McFerran,  Id.  422;  Zerger 
t.  Sailor,  6  Bina  24 ;  White  v.  Jones,  8  S.  &  R.  849. 

*  Oyerruled  in  Wood  v.  Earl,  6  Rawle  firm,  for  a  partnership  debt,  the  interest  of 
45.  all  the  copartners  in  the  firm  property  may  be 

*  Reaffirmed,  in  Haskinson  «.  Eliot,  62  Penn.  taken  in  execution  under  it,  and  sold.  Roes  «. 
St  898 ;  Quillan  v.  Lawrence,  4  W.  N.  0.  289 ;  Howell,  84  Penn.  St  129 ;  Vandegrift  v.  Red* 
Bitzer  «.  Shunk,  1  W.  &  S.  840.  But  where  hefTer,  10  W.  N.  a  484 ;  Carson  «b  Beems,  8 
t»0  partner  confesses  judgment  against  the  Fhila.  488. 
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made  of  the  effects  tinder  a  domestic  attachment,  which  had  issued  against 
Basse  &  Soyer. 

Sergeant  and  Moylatiy  in  support  of  the  motion,  argued,  that  the  bond 
*i9nl  ^^  ^  payment  of  the  debt,  in  the  eye  of  the  law;  and  that,  ^although 
•'  Basse  was  liable  to  Soyer's  action  for  a  contribution,  yet,  not  having 
signed  the  warrant,  he  was  not  subject  to  the  execution  of  Gerard,  the 
plaintiff.  2  Black.  Com.  295;  3  Bac.  Abr.  590;  2  Id.  227,  358;  2  Yem.  293; 
2  Ch.  Cases,  228.  They  said,  that  the  execution  of  deeds  was  not  to  be  reg- 
ulated by,  nor  does  the  effect  of  them  depend  upon,  a  particular  custom  of 
merchants;  but  they  are  derived  from  a  superior  source,  to  wit,  the  law  of 
the  land;  and  they  insisted,  that  Basse  not  having  joined  in  the  warrant, 
the  judgment,  being  joint,  must  fall  to  the  ground.  2  W.  Black.  294; 
Shep.  69. 

IngeraoUy  in  support  of  the  judgment. — It  is  regularly  true,  that,  ac- 
eording  to  3  Bac.  Abr.  611,  one  merchant  may  bind  his  partner,  by  accept- 
ing a  bill  drawn  on  both.  If  then,  in  substance,  the  act  of  one  obliges  the 
other,  what  difference  arises  from  the  circumstance  of  the  delivery  not  be- 
ing formally  executed  ?  That  question  was  agitated  in  the  case  of  McKim 
V.  McFarlan :  There,  Levinz  indorsed  a  note  of  McFarlan's  to  McKim  ; 
but  being  indebted  to  McFarlan,  he  thought  it  proper  to  give  him  previous  no- 
tice of  the  transaction,  and,  accordingly,  threw  the  note  into  his  desk  with  that 
design.  During  his  absence,  McKim,  who  had  given  a  valuable  considera- 
tion for  the  note,  persuaded  Mrs.  Levinz  to  give  it  up  to  him,  and  afterwards, 
sued  McFarlan  upon  it,  who  grounded  hiH  defence  upon  this,  that  the  note 
was  never  delivered  over. 

Sergeant — Improper  and  false  suggestions  were  used,  to  induce  Mrs.  Le- 
vinz to  deliver  the  note. 

IngeraoU. — ^True  :  but  the  point  in  discussion  was  the  delivery  ;  and  the 
jury  found  for  the  plaintiff.  Cowp.  206.  Any  proof  of  intention  to  assent 
to  a  delivery  is  sufficient — no  particular  mode  of  action,  no  form  of  expres- 
sion, are  necessary.  ITie  present  question,  however,  is,  whether  the  court 
will  confirm  the  judgment  as  to  the  partner  who  sealed  the  warrant,  and  va- 
cate it  as  to  the  other.  The  adverse  counsel  have  cited  2  Bac.  Abr.  227,  358, 
to  show,  that  the  judgment,  being  an  entire  thing,  must  be  wholly  set  aside 
if  at  alL  But  this  doctrine  is  fully  refuted  by  Cro.  Eliz.  322 ;  2  W. 
Black.  1133.  With  respect  to  the  warrant's  being  executed,  while  Soyer  was 
in  prison,  it  may  be  observed,  that  an  attorney  was  present ;  and  in  Slayter^s 
Casey  the  court  determined,  that  it  was  not  necessary  the  attorney  should  be 
for  the  party  ;  but  that  it  was  enough,  if  the  business  was  fairly  transacted 
in  the  presence  of  an  attorney.  Here,  neither  fraud  nor  violence  are  sug- 
gested. 

LewiSy  on  the  same  side,  stated  two  questions  :  1st.  Whether,  upon  the 
tacts,  this  judgment  can  be  set  aside  as  to  both  Basse  and  Soyer ;  and  2d 
Whether  it  can  be  set  aside  as  to  one,  and  continued  against  the  other  ? 

1st  Point.  As  this  was  a  joint  debt,  justice  naturally  requires  that  the 
judgment  should  be  confirmed  ;  and  it  being  admitted,  that  a  contract,  not 
under  seal,  made  by  one,  would  bind  both  partners,  we  allege  that  the  seal  ere- 
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ates  no  difference,  for  the  wfu$a  contractu  *ifl  the  sole  criterion.  Seals 
are  of  the  same  effect  in  lex  mercatoria  as  at  common  law ;  and  there 
ts  no  authority  to  maintain  the  opposite  doctrine  ;  for  Shcp.  69,  is  not  the 
case  of  joint  contractors.  The  books,  in  general,  where  they  speak  of  the 
obligation  imposed  on  one  partner  by  the  contract  of  another,  mention  only 
notes,  and  whether  under  seal  or  not,  is  not  distinguished.  When  we  declare 
npon  them,  we  allege  the  subscription  of  both  partners,  though  in  fact,  one 
only  subscribes.  Therefore,  and  because  delivery  is  no  further  necessary 
than  as  evidence  of  passing  the  interest,  the  first  point  seems  determined  in 
the  negative. 

2d  Point.  He  observed,  that  the  several  authorities  quoted  on  the  other 
side,  were  drawn  from  writs  of  error ;  and,  as  this  record  could  not  appear 
in  its  present  form,  if  carried  into  a  superior  court,  he  inferred,  that  either 
the  authorities  were  not  applicable,  or  the  record  was  to  be  considered  upon 
the  ground  of  a  removal  by  a  writ  of  error :  and  in  that  case,  for  error 
dansle  record^  the  judgment  must  be  wholly  reversed;  but  when  the 
error  is  dehor s^  the  judgment  may  be  reversed  in  part,  and  confirmed 
in  part.  1  Leon.  SI  7;  Cro.  Eliz.  115  ;  3  Lev.  36  ;  Moore  564.  Besides, 
he  contended,  that  the  release  of  errors,  contained  in  the  warrant  of  attor- 
ney, purges  and  protects  whatever  might  be  deemed  irregular  with  respect 
to  Soyer ;  although  it  may  not  be  sufficient  to  set  up  a  void  proceeding 
against  Basse.    2  Str.  1215  ;  3  Mod.  109  ;  6  Co.  25. 

Sergeant^  in  reply,  made  three  points  :  1st.  That  the  bill  of  one  binds 
both,  from  the  necessity  of  trade  ;  but  that  the  necessity  does  not  extcud, 
nor  does  the  rule  exist,  in  the  case  of  deeds  and  other  specialties.  2d.  That 
a  judgment  cannot  be  set  aside  in  part,  or  against  one  only  of  the  defend- 
ants. Where,  indeed,  the  different  parts  of  the  judgment  are,  in  their 
nature  separable,  as  in  fines  and  common  recoveries,  mere  modes  of  assur- 
ance, it  may  be  done  ;  and  to  those  cases  only,  the  adverse  authorities  are 
confined.  2  Bac.  Abr.  569,  explains  the  mode  of  reversing  judgments  ; 
and  2  Bac.  Abr.  227,  is  so  full  upon  the  impartibility  of  judgments,  that  it  can- 
not be  too  often  insisted  upon,  in  the  present  case.  2  W.  Black.  1131,  contains 
the  same  doctrine.  3d.  The  release  of  errors  must  be  considered  under  the 
distinction  in  3  Mod.  109,  which  shows  that  where  divera  are  to  recover  in 
the  personalty,  the  release  of  one  is  a  bar  to  all,  but  it  is  not  so  in  point  of 
discharge.  6  Co.  26,  is  explicit,  that,  where  two  or  more  are  charged  jointly, 
if  they  bring  a  writ  of  error  to  discharge  themselves,  the  release  of  one  can- 
not bar  the  other  ;  for,  they  have  not  any  interest  or  benefit,  but  a  joint 
charge  and  burden,  which  cannot  be  discharged  or  released,  unless  by  the 
plaintiff  who  has  the  interest  and  benefit  of  it.  If,  therefore,  Soyer's  release 
does  not  discharge  the  error,  he  concluded,  that  for  the  other  reasons,  the 
judgment  must  be  set  aside. 

The  Pbesidbnt  delivered  the  unanimous  opinion  of  the  court,  as  fol- 
lows :(a) 

Shippen,  President. — ^This  is  a  motion  to  set  aside  a  judgment  entered 

(a)  The  opinion  here  inserted  is  copied  from  President  Shippbn's  MS.,  and  gives  the 
sertiments  of  the  court,  as  delivered  by  him  at  length,  of  which  Mr.  DaUas^s  originil  r» 
pott  furnished  only  «n  abstract 
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upon  a  warrant  of  attorney,  against  the  defendants.  The  cause  assigned  is 
that  the  warrant  of  attorney  was  not  executed  by  both  the  partners,  bat  by 
Soyer  alone.  That  being  a  deed,  it  is  not  the  act  of  those  who  do  not  seal 
and  deliver  it ;  to  this,  it  is  answered,  that  being  the  act  of  one  partner  in 
trade,  in  the  name  of  him  and  his  partner,  it  should  be  deemed  the  act  of 
both,  although  under  seal. 

*1221  *'^  ^  ^^^^  point,  we  are  of  opinion,  that  in  all  mercantile  transac- 
tions, the  act  of  one  joint  partner,  in  matters  relating  to  their  joint 
trade,  should  be  deemed  the  act  of  both,  although  it  be  the  signing  bills  of  ex- 
change, receipts,  <fec.  But  this  seems  to  us  to  be  contined  to  such  acts  and  to 
such  writings  as  are  of  a  mercantile  nature,  such  as  are  usually  and  necessarily 
done  in  a  course  of  trade,  and  without  which  the  business  of  the  partner- 
ship could  not  be  conveniently  carried  on.  But  as  to  deeds,  they  are  matters 
of  a  different  nature,  and  not  necessarily  connected  with  trade,  but  subject 
to  the  rules  of  law  independent  of  trade  and  commerce.  We  find  no  in- 
stance where  they  are  distinguished  in  the  case  of  merchants  from  other 
cases.  We,  therefore,  are  of  opinion,  that  the  warrant  of  attorney  in  the 
present  case  executed  by  Soyer  alone,  in  the  name  of*  Basse  &  Soyer,  is  not 
the  act  of  Basse,  and  therefore,  the  authority  for  confessing  judgment 
against  him  is  wanting. 

But  the  motion  goes  further,  it  is  to  set  aside  the  judgment  entered 
against  Soyer  himself,  on  the  warrant  of  attorney  actually  executed  by  him, 
on  the  ground  of  its  being  a  joint  proceeding  against  them  both,  and  that 
if  the  judgment  is  set  aside  at  all,  it  must  be  set  aside  in  toto. 

It  is  not  disputed,  that  there  was  a  real  bond  fide  debt  due  from  Basse  & 
Soyer  to  the  plaintiff,  that  Soyer  executed  the  bond  and  warrant  of  attor- 
ney, freely  and  without  compulsion,  and  that  there  is  no  ground  for  setting 
it  aside,  from  any  unfairness  in  the  transaction.  It  is  likewise  not  disputed, 
but  that  if  two  persons  are  named  as  grantors  or  obligors  in  a  deed,  and  one 
only  execute  it,  it  is  a  good  deed  as  to  him  who  seals  it,  and  void  as  to  the 
other.  Consequently,  that  in  the  present  case,  this  is  a  good  bond  and  war- 
rant of  attorney  as  to  Soyer  ;  and  it  is  not  disputed,  that  if  the  judgment 
had  been  entered  up  against  Soyer  alone,  it  would  have  been  good. 

The  question  is,  then,  whether,  under  these  circumstances  of  the  case,  we 
shall  take  up  this  matter  of  error,  if  it  is  one,  in  a  summary  way,  and  decide 
upon  it,  as  if  before  us  on  a  writ  or  error,  or  not. 

Judges  are  bound  to  decide  according  to  the  rules  of  law,  but  when  they 
see  a  fair  creditor  in  danger  of  losing  his  debt  by  a  misapprehension  or  slip 
of  his  attorney,  they  will  be  attentive  to  prevent  it.  I  acknowledge,  my 
conscience  would  revolt  at  the  idea  of  permitting  it,  if,  by  any  law  authority, 
I  can  be  supported  in  preventing  it. 

The  law  in  2  W.  Bl.  1133,  has  set  us  the  example  ;  we  there  see  the 
judges,  on  an  application  of  this  sort,  set  aside  a  warrant  of  attorney  as  to 
one,  and  let  the  other  shift  for  himself.  We  may,  with  equal  reason,  set 
aside  the  judgment  as  to  the  man  who  gave  no  authority  for  entering  it,  and 
let  the  other  who  did  really  execute  it  shift  for  himself. 

We  are  disposed  to  go  further,  if  it  shall  be  asked  of  us.  We  see  no 
reason  why,  in  this  case,  we  may  not  give  leave  to  the  plaintiff  to  strike  the 
name  of  Basse  out  of  the  proceedings,  as  a  mere  nullity,  as  well  as  the 
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judges  in  that  case,  struck  the  name  of  the  defendant  out  of  the  warrant  of 
attorney. 

As  to  favoring  these  warrants  of  attorney.  However  we  might  wish  to 
see  something  like  an  act  of  bankruptcy  take  place  here,  whereby  all 
creditors  would  come  in  equally,  yet  as  the  law  stands,  preferences  are  al- 
lowed, if  obtained  fairly,  and  the  law  favors  the  vigilant. 

Accordingly,  judgment  set  aside  as  to  Basse,  and  confirmed  as  to 
Soyer.(a) 

(a)  The  principle  upon  which  the  case  of  Gerard  f>,  Basse  and  Soyer  was  decided 
has  governed  the  courts  in  subsequent  decisions.  In  the  United  States  v.  Astley  (8  W. 
C.  C.  508),  and  Taylor  f>.  Coryell  (12  S.  &  R.  249),  the  general  rule  was  distinctly  recog- 
nised, that  in  the  case  of  a  sealed  instrument,  the  act  of  one  partner  is  not  sufficient  to 
bind  the  other.  In  the  first  of  these  cases,  however,  Judge  Washinoton  admitted  the 
exception,  that  the  deed  will  be  valid^  if  executed  in  the  presence,  or  by  the  authority  of 
the  other  partner ;  and  in  Taylor  v.  Coryell,  Judge  Duncan  seemed  to  think  it  clear, 
that  a  subsequent  acknowledgment  by  the  other  partner  would  ratify  the  deed  The 
principal  point  decided  in  the  latter  case  was,  that  one  partner  might  bind  the  firm  by 
an  agreement,  not  under  seal,  to  refer  to  arbitration  any  partnership  matter,  except,  per- 
haps, where  the  other  party  openly  dissented.  How  far  an  assignment  of  the  partner- 
ship efiects  made  by  one  partner  for  the  benefit  of  creditors  will  be  valid,  see  Pearpoint 
V.  Graham,  4  W.  C.  C.  282.  See  also  the  remarks  of  President  SmpPBM  upon  this  case, 
in  Pleasants  f>,  Meng,  poit^  880. 
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Davison's  Lessee  v.  Bloomeb. 
Mndenoe. 

Where  there  are  two  sabfloribmg  witnesses  to  a  deed,  one  of  whom  beoomes  afterwards  hiter* 
ested,  hia  handwriting  cannot  be  proved,  if  the  other  witness  resides  within  tlie  county. 

A  Deed,  attested  by  two  witnesses,  one  of  whom  had  married  the  les- 
sor of  the  plaintiff,  the  other  residing  within  the  county  and  not  produced, 
was  offered  in  evidence,  upon  proof  of  the  handwriting  of  the  wit- 
nesses. 

HarUy  objected,  that  it  would  be  better  evidence  to  prove  the  execution 
of  the  deed  by  the  absent  witness,  not  interested ;  and  therefore,  this  ought 
not  to  be  allowed. 

Ytates  contended,  that  if  a  witness  is  incapacitated,  either  by  his  own 
act,  or  by  the  act  of  God,  proof  of  the  handwriting  is  sufficient ;  as,  where 
a  witness  has  been  convicted  of  perjury. 

By  the  Couet. — There  is  a  case  in  Strange  where  a  party  who  was  a 
witness  to  a  bond  afterwards  became  interested,  and,  although  the  proof  of 
his  handwriting  was  admitted,  yet  there  must,  likewise,  have  been  proof  that 
the  other  witness  could  not  be  found,  (a)  The  best  evidence  of  which  the 
case  reasonably  admits  has  not  been  offered  ;  and  therefore,  we  cannot  allow 
the  deed  to  be  read  on  this  occasion.  (&) 


(a)  The  case  alluded  to  is,  probably,  Godfrey  «.  Norris,  1  Str.  84,  where  the  plaint- 
iff, who  was  admiimi/ratoT  of  the  obligee,  was  the  only  subscribing  witness  to  the 
bond,  and  the  court  permitted  his  handwriting  to  be  proved. 

(&)  Proof  of  the  handwriting  of  a  witness,  who  has  become  interested  since  the  sub- 
scription, will  be  admitted,  although  tlie  interest  has  arisen  by  his  voluntary  act.  Ham- 
ilton 9.  Marsdeo,  6  Binn.  46 ;  Lautermllch  9.  Kneagy,  8  S.  &  R.  203, 
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Traoy  v.  WmoFP. 
OamptUation  of  interest 

Im  this  canse,  the  Chisf  Jushcb  laid  down  the  following  role  in  com- 
puting interest. 

McKean,  Chief  Justice. — The  rule  of  computing  interest  must  be  such, 
that  the  interest  of  money  paid  in,  before  the  time,  must  be  deducted  from 
the  interest  of  the  whole  sum  due  at  the  time  appointed  by  the  instrument 
for  making  the  payment.  For  instance,  a  bond  to  pay  100/.  with  annual 
interest  at  six  per  cent.,  and  at  the  end  of  six  months,  50/.  is  paid  in.  This 
payment  shall  not  be  apportioned,  3/.  to  the  discharge  of  the  half-year's 
interest,  and  411,  to  the  diminution  of  the  principal ;  so  as  to  calculate  the 
remaining  interest  at  six  per  cent,  upon  53/.  for  six  months  :  but  the  interest 
shall  be  charged  at  the  end  of  the  year  upon  the  100/.  ;  the  payment  of  50/. 
shall  then  be  deducted  from  the  aggregate  sum  of  106/.  and  the  obligor  re- 
ceive a  credit  for  1/.  lOs,  as  interest  of  50/.  for  six  months.(a) 


^Whabton  et  al.  v.  Mobbis  e^  al. 
Contmental  currency. 
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Sc^caole  jarisdiction  of  the  courts  of  Pennsylvania. 

Where  a  bond  was  conditioned  for  the  payment  in  1782,  of  a  certain  sum  **iH  lawful  eurretU 

money  of  Pennsylvania,^''  it  was  ruled,  that  these  words  must  be  taken  to  mean  the  paper  money 

emitted  under  the  authority  of  Congress. 

Debt  upon  a  bond.  Plea,  payment,  with  leave  to  give  the  special 
matter  in  evidence. 

The  case  was  this  :  The  plaintiffs,  copartners,  sold  to  Pleasants,  Shore 
A  Co.,  merchants,  in  Virginia,  a  considerable  quantity  of  tobacco,  in  March 
1778,  when  the  Pennsylvania  scale  of  depreciation,  estimates  continental 
money  at  the  rate  of  ^ve  for  one.  Articles  of  agreement  were  executed 
between  the  vendors  and  the  purchasers,  in  which  Pleasants,  Shore  &  Co. 
covenanted  to  procure  Willing,  Morris  &  Inglis,  merchants,  of  Philadelphia, 
as  sureties  for  the  payment  of  the  tobacco  ;  and,  accordingly,  a  bond  for 
that  purpose  was  afterwards  executed  by  those  gentlemen,  in  the  penalty  of 
12,000/.,  on  condition  to  be  void,  if  Pleasants  &  Co.  should  pay  the  sum 
agreed  upon  (that  is  7/.  per  cent.)  "  on  the  thirtieth  of  September  1782,  in 
lawful  current  money  of  Pennsylvania.^^  It  appeared,  that  Inglis,  one  of 
the  defendants,  had  offered  to  pay  the  value  of  the  tobacco,  at  the  time  of 

(a)  See  Penrose  «.  Hart,  post,  p.  878;  Commonwealth  9.  Miller,  8  S.  &  R.  458; 
Smith  f>.  Shaw,  2  W.  0.  C.  167.> 


'  Tracy  v,  Wikoff  was  formally  overruled,  in 
Spires  v.  Hamot,  8  W.  &  S.  18.  The  court 
say,  that  it  had  long  ceased  to  be  authority. 
That  it  is  as  unfounded  in  principle,  as  it  is  in 
authority ;  for,  calculating  interest  on  payments, 
the  debt  would,  in  course  of  time,  be  dis- 
charged, both  principal  and  interest,  by  pay- 


ment of  interest  only.  The  rule  established  by 
all  other  decisions  is,  that  a  partial  payment  is 
to  be  applied  to  the  interest,  in  the  first  place, 
and  in  the  second,  to  the  principal.  The  reason  is, 
that,  though  interest  may  be  reserved,  to  be  paid 
yearly,  half-yearly  or  quarterly,  it  accrues  from 
day  to  day,  and  not,  like  rent,  from  year  tc  year, 
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the  sale,  with  interest ;  but  this  \^a8  refused  by  the  plaintiffs  ;  and  no  pay- 
ment or  tender  being  made  upon  the  30th  of  September  1782,  they  brought 
the  present  action  upon  the  bond. 

llie  evidence  was  brief,  consisting  only  of  the  articles  of  agreement,  thd 
bond,  a  deposition  of  the  offer  made  by  Inglis,  and  testimony  that  the 
usual  price  of  tobacco,  during  many  years  preceding  the  war,  was  about  20«. 
per  cwt, 

WUcockSy  SergeatU  and  Lewis^  for  the  plaintiffs,  contended,  that  this 
transaction  was  a  fair  and  lawful  wager  on  the  part  of  Wharton  &  Co.,  in 
confidence  that  the  continental  money  would  recover  its  original  value;  and 
that,  on  the  other  hand,  they  ran  a  considerable  risk;  as,  if  it  depreciated, 
they  would  have  been  bound  to  take  it,  provided  it  continued  a  legal  cur- 
rency. But  the  act  which  repealed  the  tender-law  destroyed  its  currency; 
so  that,  on  the  dOth  of  September  1782,  when  the  bond  became  due  and  pay- 
able, the  only  lawful  current  money  of  Pennsylvania  was  coin,  of  gold  or 
silver;  and  that,  by  the  terms  of  the  bond,  ought  to  be  paid. 

Govemeur  Morris^  Wilson  and  IngersoU^  for  the  defendants,  denied  that 
the  transaction  was  founded  in  a  wager;  and  contended,  that  the  plaintiffs 
had  set  up  a  hard  and  unconscionable  demand;  for,  they  insisted,  that  the 
lawful  current  moneys  expressed  in  the  bond,  meant  what  was  current  at 
the  time  of  its  execution;  and  they  declared  the  readiness  of  the  defend- 
ants either  to  pay  at  the  rate  established  by  the  scale  of  depreciation,  or 
according  to  the  real  value  of  the  tobacco,  with  interest  from  the  date  of 
the  sale. 

MoKeak,  Chief  Justice,  delivered  a  circumstantial  and  learned  charge  to 
the  jury.  He  said,  that  the  want  of  a  court  with  equitable  powers,  like 
those  of  the  chancery  in  England,  had  long  been  felt  in  Pennsylvania.  The 
institution  of  such  a  court,  he  observed,  had  once  been  agitated  here,  but 
the  houses  of  assembly,  antecedent  to  the  revolution,  successfully  opposed 
it;  because  they  were  apprehensive  of  increasing,  by  that  means,  the  power 
♦i9«l  *°^  influence  *of  the  governor,  who  claimed  it  as  a  right  to  be  chan- 
J  cellor.(a)  For  this  reason,  many  inconveniences  have  been  suffered* 
No  adequate  remedy  is  provided  for  a  breach  of  trust;  no  relief  can  be  ob- 
tained in  cases  of  covenants  with  a  penalty,  &c.  This  defect  of  jurisdiction 
has  necessarily  obliged  the  court,  upon  such  occasions,  to  refer  the  question 

(a)  A  court  of  chancery  was  actually  established  in  Pennsylvania,  in  the  year  1720, 
during  the  administration  of  Sir  William  Keith,  and  exercised  jurisdiction  for  several 
years.  Some  of  its  proceedings  are  extant,  and  a  few  titles  to  real  estato  are  derived 
from  its  decrees.  The  history  of  the  attempt  to  establish  a  court  of  equity  in  this  state 
is  set  forth  in  a  case  stated  for  the  opinion  of  the  attorney  and  solicitor-general  of  Eng- 
land, in  1736,  which,  with  their  answers,  is  in  possession  of  the  present  editor.  As  they 
have  never  been  published,  and  will  serve  to  illustrate  the  legal  history  of  Pennsylva- 
nia, it  is  supposed  that,  by  subjoining  them  as  an  appendix  to  this  volume,  the  editor 
will  render  an  acceptable  service  to  the  profession.' 

1  The  Registrar's  Book  of  GoTcmor  Keith's  Lecture  on  Equity  in  Pennsylvania,  where  much 

court  of  chancery,  long  preserved  in  the  secre-  interesting  information  on  this  subject,  will  b€ 

tary's  office  in  Ilarrisburg,  has  since  been  pub-  found  by  the  inquiring  student  of  the  Hi8toi7 

lithed  as  an  appendix  to  William  Henry  Rawle^s  of  Pennsylvania  Law. 

128 


1785J  OP  PENNSYLVANIA.  1S6 

WOflon  T.  GampbelL 

to  the  jury,  under  an  equitable  and  conscientious  interpretation  of  the  agree- 
ment of  the  parties;  and  it  is  upon  that  ground,  the  jury  must  consider  and 
decide  the  present  cause,  (a) 

His  Honor,  having  recapitulated  the  evidence,  concluded  with  the  foL 
lowing  observations: — 

The  bond  is  made  payable  in  current  money  of  Pennsylvania;  but,  I 
would  ask,  what  is  the  current  money  of  Penrmflvaniaf  For  my  part, 
I  know  of  none,  that  can  properly  be  so  called,  for  current  and  lawful  are 
synonymous.  In  Great  Britain,  the  king,  by  his  proclamation,  may  render 
any  species  of  coin  a  lawful  currency.  But  here,  it  can  only  bo  done  by  an 
act  of  assembly;  and  except  in  the  temporary  laws  for  supporting  the  former 
emissions  of  paper-money,  there  is  no  pretence  that  the  legislature  has  ever 
interfered  upon  this  subject.  The  expressions  in  the  2d  section  of  the  act  of 
the  27th  January  1777  (P.  L.  p.  6),  cannot  be  construed  to  make  the  Spanish 
milled  dollars  a  legal  tender,  as  they  are  only  mentioned  by  words  of  ref- 
erence; but  that  which  was  declared  to  be  a  lawful  tender,  and  consequently 
became  the  legal  currency  of  the  land,  was  the  money  emitted  under  the 
authority  of  congress.  (5) 

To  that  species  of  money,  therefore,  the  bond  must  be  taken  to  relate; 
and  the  jury  will  either  reduce  the  penalty  to  gold  or  silver,  according  to 
the  scale  of  depreciation;  or,  if  they  think  it  more  equitable,  they  will  find 
a  verdict  for  the  value  of  the  tobacco,  and  give  the  plaintiffs  legal  interest 
from  the  day  of  the  sale. 

The  jury  adopted  the  latter  opinion,  and  found  for  the  plaintifib  with 
8600/.  dsunages,  and  ^d.  costs. 

Wilson's  Lessee  v.  Campbell. 
^ectment. 

A  defendant  in  ejectment,  who  enters  into  the  oonunon  rale,  must  confess  Uau^  mUty  end  ovafM* 
for  aU  the  tenements  laid  in  the  declaration. 

Ejectment.  YecUes^  for  the  defendant,  when  called  upon  at  the  trial 
to  confess  lease^  entry  and  oicster,  confessed  leaaey  entry  and  oitster  for  part 
only  of  the  tenements  laid  in  the  declaration. 


(a)  The  equitable  jurisdiction  at  present  exercised  by  the  common-law  courts  of 
Pennsylvania  deserves  a  more  full  examination  than  can  be  given  to  it  within  the  usual 
limits  of  a  note,  and  a  mere  reference  to  the  cases  in  which  it  has  been  considered,  would 
serve  little  valuable  purpose.  It  ought  to  be  remarked,  however,  in  this  pJace,  for  the 
information  of  persons  not  familiar  with  this  peculiar  system,  that  the  jury  are  not  the 
administrators  of  equity,  as  might  be  supposed  from  a  passage  in  the  text  It  is  well 
settled,  that  the  court  alone  determine  whether  the  party  is  entitled  to  relief,  and  also 
decide  upon  the  extent  and  manner  of  it  The  jury  only  ascertain  the  facts ;  and  if  in 
their  verdict  they  disr^ard  the  rules  of  equity  laid  down  by  the  court,  the  same  remedy 
by  a  new  trial  exists,  as  when  they  disregard  the  law.  See  Peebles  9.  Reading,  8  S.  & 
R.  484;  and  Kuhn  v.  Nixon,  16  Id.  118.  > 

(5)  See  Lee  v.  Biddis,  post^  p.  176 ;  Hartley  v.  McAnulJy,  4  Yeates  96 ;  Dorranco 
«.  Stewart^  1  Id.  849 ;  Shelby  v,  Boyd,  8  Id.  821. 

I  For  a  full  review  of  this  interesting  qnestion,  see  1  Troubat  &  Haly's  Treatise  (6th  editionX 
p.  14,  e<  teg. 

1  Dall.— 9  129 
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This  was  opposed  by  Bradford^  who  contended,  that  the  defendant 
having  taken  general  defence,  when  he  first  pleaded,  and  entered  into  the 
common  rule,  he  must  now  confess  lea&e^  entry  and  ouster  as  to  the  whole  ; 
but  the  plaintiff  can  recover  no  more  than  he  proves  the  defendant  to  be  in 
possession  of.     1  Att.  Prac.  317. 

By  the  Coubt. — The  defendant  most,  in  this  case,  confess  feo^e,  entry 
and  ouster  for  the  whole  tenements  laid  in  the  declaration. (a) 


(a)  This  case  was  determined  at  Oarlisle  N.  P.,  on  the  16tii  Maj  1785,  before  llo- 
KsAN,  Chief  Justice^  Aa 
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Shoemakeb  v.  Shibtliffs. 
Stay  of  proceedings. 

The  court  refused  a  rale  to  show  cause  why  execution  suould  not  be  stayed  upon  a  ]udgment| 
until  another  action,  brought  upon  the  act  of  assembly  against  usury,  by  the  defendant  againit 
the  plaintiff,  should  be  determined. 

Dallas  moved  for  a  rule  to  show  cause  why  the  execution  issued  in  this 
action,  should  not  be  stayed,  until  another  action,  brought  upon  the  act  of  aa- 
sembly  against  usury,  by  Shirtliffe,  the  present  defendant,  against  Shoemaker, 
the  present  plaintiff,  was  determined. 

The  motion  was  founded  upon  an  affidavit,  which  stated,  that  the 
plaintiff  and  defendant,  having  been  concerned  in  trade,  borrowed  money 
from  one  Anne  Gibbs  upon  a  usurious  contract ;  that  Anne  Gibbs  became 
pressing  for  the  payment  of  the  money,  while  the  defendant  was  out  of 
town  ;  that  the  plaintiff  thereupon  gave  her  his  separate  securities  to  pay 
within  a  certain  time  ;  that  upon  the  defendant's  return,  he  executed  a  bond 
and  warrant  of  attorney  to  the  plaintiff,  for  his  proportion  of  the  debt  due 
to  Anne  Gibbs  ;  that  the  present  execution  is  issued  upon  the  judgment 
confessed  by  virtue  of  that  warrant  of  attorney  ;  that  an  action  is  depending 
against  Gibbs,  on  the  act  of  assembly  against  usury,  and  that  the  defendant 
has  also  instituted  a  suit  against  the  plaintiff,  upon  the  same  act,  returnable 
to  September  term  1786. 

*It  was  suggested,  in  support  of  the  motion,  that  the  object  of  the   r*jog 
execution  was  a  share  which  the  defendant  held  in  a  vessel  with  the   *- 
plaintiff,  and  others  ;  and  that  if  this  share  was  taken  and  sold,  the  defend- 
ant would  be  in  danger  of  losing  satisfaction,  if  he  recovered  in  the  qui  tarn 
action  which  he  had  instituted  against  the  plaintiff. 

IngersoU  and  Sergeant  opposed  the  rule,  in  the  first  instance.  They  con- 
tended, that,  even  admitting  there  had  been  an  usurious  contract  between 
tho  parties  to  this  suit  and  Anne  Gibbs  ;  yet,  as  it  did  not  appear  that  any 
part  of  the  money  had  been  paid,  no  penalty  was  incurred  ;  for  tho  words  of 
ib»  act  are,  that  no  person  shall  receive  or  take.    They  said,  likewise,  that 
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although  the  consideration  of  the  bond  was  originally  usurious,  the  aot  of 
assembly  did  not  make  it  void  ;  but  only  worked  a  forfeiture  to  the  value 
of  the  thing  or  money  lent ;  and  that,  therefore,  without  going  further,  if 
the  defendant's  cross-action  did  not  appear,  from  his  own  stating,  well 
founded,  it  should  not  be  made  the  instrument  of  delaying  the  plaintiff's 
satisfaction. 

DaUas  asserted,  that  he  was  prepared  to  prove  Gibbs  had  received  a 
part  of  the  money,  and  that,  therefore,  the  usury  was  complete.  He  argued, 
that  if  the  original  agreement  be  corrupt  between  all  the  parties,  and  so 
within  the  act,  no  color  would  exempt  it  from  the  dangers  of  usury.  1 
Brownl.  73  ;  2  And.  428  ;  4  Shep.  Abr.  170.  That  it  is  not  material 
whether  the  payment  of  the  principal  and  the  usurious  interest  be  secured 
by  the  same  or  different  conveyances,  for  all  writings  whatsoever  for  the 
strengthening  such  a  contract  are  void.  1  Hawk.  248  ;  Cro.  Jac.  252,  508. 
That  a  second  bond,  made  after  the  forfeiture  of  a  former,  and  conditioned 
for  the  receipt  of  interest,  according  to  the  penalty  of  the  forfeited  bond,  is 
within  the  statute.  1  Hawk.  248  ;  3  Keb.  142.  That  if  a  bond  depends  on 
some  other  deed,  and  that  deed  becomes  void,  the  bond  is  void  also.  2 
Wils.  341.  And  that  a  fine  levied,  or  a  judgment  suffered  for  the  security  of 
money,  in  pursuance  of  an  usurious  contract,  may  be  avoided,  by  an  averment 
of  the  corrupt  agreement,  as  well  as  any  parol  contract.  1  Hawk.  248  ;  8 
Rol.  509.  He  said,  that  the  defendant  did  not  wish  to  diminish  the  plaintiff's 
security,  but  only  to  obtain  a  cessation  of  proceedings  until  the  illegal  consid- 
eration of  the  bond  was  ascertained  by  the  event  of  the  cross-action  ;  that  if 
the  consideration  was  illegal  by  statute,  it  was  void  by  the  common  law  ; 
and,  consequently,  that  the  defendant  would  then  be  entitled  to  recover 
from  the  plaintiff  as  much  as  was  now  taken  in  execution.  2  Wils.  341 ; 
Carth.    225.     But— 

By  the  Couet. — ^We  cannot  in  this  way  enter  into  a  consideration  of 
the  merits  of  another  action.  Nor  ought  we,  upon  so  slight  a  foundation,  to 
grant  a  rule  to  show  cause  ;  for  such  iniles,  by  the  delay  which  they  occasion, 
are  frequently  as  prejudicial  to  the  plaintiff,  as  if  they  were  made  absolute. 

DaUaa  took  nothing  by  his  motion* 


♦129]  *SooTnN  V.  Stanlet  et  cH. 

Ovmera  of  vessels. 

Part-owners  of  a  vessel  are  liable  to  tradesmen,  for  articles  furnished,  or  work  done  to  the  ship, 
after  they  became  owners,  if  they  are  charged  to  the  ship,  although  the  contract  was  made 
before, 

John  M.  Tatlob  had  put  a  vessel  on  the  stocks,  and  contracted  with 
the  different  tradesmen.  When  the  ship  was  a  little  advanced,  he  sold  one- 
half  to  Stanley,  and  one-quarter  to  Joseph  Carson,  or  rather  interested  them 
each  so  much  in  the  concern.  Taylor  continued  to  be  ship's  husband, 
fitted  out  the  ship,  received  the  bills  of  disbursements,  and  was  paid  by  the 
other  partners  their  respective  proportions  of  the  building  and  outfits. 
While  the  ship  was  on  her  first  voyage,  Taylor  failed.    The  plaintiff,  who 
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was  the  painter,  commenced  this  action  against  all  three,  Stanley  and  Carson 
refusing  to  pay  his  bill. 

On  the  12  th  of  August,  the  cause  came  on  for  trial  It  did  not  appear 
m  testimony,  when  Stanley  and  Carson  became  interested,  but  it  was  ad- 
mitted to  be  after  the  contract.  The  plaintiff  made  his  charges  in  his  book 
''to  Ship  Hannah,"  and  showed,  that  on  the  4th  of  April,  Stanley  and  Car- 
son had  engaged  a  master  for  die  ship.  The  first  item  of  his  account  was 
dated  the  3d  of  April ;  but  all  the  rest,  after  they  had  done  this  act  of 
ownership. 

Taylor  offered  to  confess  judgment ;  and  Sergeant  and  Sitgreaves^  for  the 
other  two  defendants,  contended,  that  reference  should  be  had  to  the  time 
of  the  contract  made,  which  being  when  Taylor  was  sole  owner,  the  plaint- 
iff could  resort  to  him  alone ;  that  no  purchase  made  or  interest  acquired 
afterwards,  could  make  Stanley  and  Carson  liable  for  a  contract  made  with 
Taylor  only,  and  on  Taylor's  sole  credit,  and  that  this  cause  was  particularly 
strong,  it  being  proved  that  they  had  each  paid  their  proportions  already  to 
the  ship's  husband,  Taylor.    But — 

Shippbn,  President,  instructed  the  jury,  that  as  the  work  was  performed 
after  they  had  become  owners,  and  appeared  avowedly  so,  it  was  certainly 
done  on  their  credit ;  and  not  only  the  ship's  husband,  but  all  the  resd 
owners  at  the  time  of  the  work  done,  were  liable.' 

Verdict  for  the  plaintiff. 

Ijewis^  for  the  plaintiff,  cited  and  relied  on  Cowp.  636. 


Buckley  v.  DuRAin*. 
Award, 

Where  ezceptioiiB  to  a  report  of  referees  arise  from  the  face  of  the  report,  and  depend  upon  coo- 
stmction  of  law,  they  need  not  be  filed  in  writing,  within  four  days. 

This  was  an  action  of  Trover.  Nbn  cul.  pleaded,  and  issue.  After- 
wards, the  cause  was  referred,  and  report  made,  "  That  plaintiff  pay  to  de- 
fendant 3/.;  upon  which  payment  being  made,  defendant  to  restore  to 
plaintiff  certain  articles,  for  trover  and  conversion  of  which  the  action  was 
brought."  Judgment  nisi  had  been  entered  on  this  report;  and  now  August 
13,  1785,  LewiSy  for  the  defendant,  offered  to  state  his  objections  to  the  con- 
firmation of  the  report.  Sergeant  and  Bankson  objected  to  going  into  the 
argument,  and  insisted,  that  judgment  should  be  made  absolute,  *be-  r^^^^ 
cause  no  exceptions  to  the  report  had  been  filed  in  writing,  which  ^ 
they  contended  ought  to  have  been  done,  within  four  days  from  the  entry  of 
the  judgment  nisi,  JOetois  admitted,  that  where  the  exceptions  arose  from 
facts,  such  as  misbehavior  of  the  referees,  want  of  notice,  &c.,  it  was  neces- 
sary that  they  should  be  in  writing;  but  insisted,  that  where  the  objections 
arose  from  the  face  of  the  report,  as  in  the  present  case,  and  depended  upon 
construction  of  law,  there  was  no  such  necessity.  And  accordingly  The 
CouBT  permitted  him  to  proceed,  (a) 

(a)  Shewell  i;.  Wycoff,  post,  p.  812 ;  Shoemaker  v.  Smith,  2  Binn.  289 ;  Hamilton  f>, 
Gallagher,  4  Teates  202;  Davis  f>.  Canal  Co.,  4  Binn.  296;  Thellusson  «.  Cramond, 
1  W.  0.  0.  819. 

>  See  Adama  v.  Carroll,  85  Penn.  St.  209. 
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Carrew  t.  Willing. 

He  took  three  exceptions: — 

1.  The  act  of  assembly  giving  references,  hj  rule  of  court,  in  actions 
depending,  puts  the  reports  of  referees  on  the  same  footing  precisely  with 
the  verdict  of  a  jury.  Now,  in  trover,  a  verdict  can  never  be  for  restoration 
of  the  specific  chattels,  but  for  damages  only,  and  such  a  verdict  would  be 
error;  therefore,  he  inferred  the  same  law  in  the  case  of  a  report. 

2.  The  report,  on  the  face  of  it,  shows  the  action  of  the  plaintiff  to  be 
illegal — for  pawnee  has  a  right  to  detain  his  pledge,  untU  payment  of  the 
sum  for  which  the  pledge  was  given;  and  until  such  payment,  pawnor  can 
have  no  action  to  recover  the  thing  pawned,  or  damages.  Now,  the  report 
finds  3Z.  due  from  the  plaiatiff  to  the  defendant,  which  at  once  defeats  his 
right  of  action,  and  shows  that  judgment  should  be  for  the  defendant. 

3.  A  report  should  be  such  a  one  as  that  the  court  may  give  judgment, 
and  award  execution  thereon.  Judgment  cannot  be  for  both  plaintiff  and 
defendant  on  one  issue;  and  this  report  gives  something  to  each;  it  is  a 
report  on  both  sides;  judgment  and  execution  can  be  only  for  one. (a) 

The  Court  inclined  strongly  to  be  of  opinion  with  Lewis^  particularly 
on  the  first  point;  but  no  judgment  was  given,  that  the  parties  might,  if  they 
would,  accommodate  the  matter  by  a  new  reference ;  and,  accordingly,  it 
was  afterwards  referred  de  novo. 


Oabbew  v.  WiLLINa. 

BaMond,  i 

FkooeedlngB  on  a  bail-bond  stayed,  on  paying  coats,  Ac,  aftera^/o.  issaed  at  the  third  tenn. 

CapiaSy  to  June  1784.  The  bail-bond  sued  to  September  1784 ;  and 
December  1784,  judgment  was  signed  on  the  bail-bond  suit,  nisi  special  bail 
filed  in  thirty  days.  Default  was  made  in  filing  special  bail,  and  a^.  fa. 
issued  to  June  1785. 

*ldll  *And  now,  August  8,  1785,  Sitgreavea^leA  defendant's  affidavit  of 
^  a  just  defence,  and  obtained  a  rule  to  show  cause,  why  the  proceedings 
in  the  bail-bond  suit  should  not  be  stayed,  on  paying  costs,  pleading  issu- 
ably  in  the  original  action,  taking  short  notice  of  trial,  and  consenting  that 
the  judgment  on  the  bail-bond  should  stand  as  a  security.  lie  cited  Birch  v. 

(a)  Mr.  Sergeant  mentioned,  that  on  a  former  argument  of  this  cause,  this  exception 
was  combated  by  an  observation,  that  even  if  judgment  could  not  be  entered  on  the  re- 
porty  according  to  the  common  forms,  yet  the  reference  being  made  under  the  eye  of 
the  court,  they  would  grant  an  attachment  to  compel  compliance  with  the  report,  and  the 
case  of  Ralston  d.  Stewart  wrs  mentioned,  where  the  supreme  court,  it  was  said,  estab- 
lished this  point  Time  had  been  given  to  the  plaintiff  ^s  counsel  to  search  for  notes  of 
this  case ;  and  no  note  being  now  produced,  Mr.  LewU  said,  that  although  he  was  con- 
cerned in  that  cause,  with  the  gentleman  who  cited  it  (Mr.  Sergeant)^  yet  he  could  not 
remember  that  any  such  point  had  been  adjudged,  and  contended,  that  the  act  of  assem-  | 

bly  gave  no  such  authority,  and  that  no  instance  of  such  an  attachment  had  ever  beer 
known  in  our  practice.    The  case  of  Stewart  v,  Ralston,  is  cited  by  President  Shippen,  , 

in  Kunckle  v,  Kunckle,  j9(?«^,  p.  865,  where  it  was  held,  that  a  party  may  be  compelled 
by  attachment  to  perform  a  specific  act,  ordered  by  the  award.  And  see  Blackburn  ft 
Markle,  6  Binn.  174^  and  s.  a  in  12  a  &  R.  14a. 
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Ounpbeli  t.  Mcharriaati.  . 

GraveSy  Barnes's  Notes  74  ;  Otway  y.  Cockayne,  Ibid.  35  ;  Seaber  y.  Powdl, 
Ibid.  91 ;  MorleyY.  Cart,  Ibid.  112. 

On  the  13th  of  August,  Sergeant,  for  the  plaintiff,  showed  cause  ;  but, 
after  argument,  the  rule  was  made  absolute,  (a) 


Campbell  v.  Kichabdson. 
Lien  of  re(^>gniB€Mice  of  hail. 

A  reoognlaanoe  of  bail  binds  Undti  onlj  from  th«  date  of  the  jadgment  on  the  mhr^faeUm, 

Thb  defendant  had  been  bail  for  his  brother,  who  suffering  judgment  to 
go  against  him,  a  scire  facias  was  issued  against  the  defendant,  and  in  due 
course,  judgment  thereupon.  In  the  interim,  between  the  recognisance  of  bail 
and  judgment  on  the  scire  facias,  several  judgments  were  obtained  against 
the  defendant  by  his  proper  creditors,  executions  issued,  and  his  real  estate 
was  seized  and  sold.  But  the  proceeds  not  being  sufficient  to  satisfy  all  the 
judgments,  the  sheriff  brought  the  money  into  court,  to  be  disposed  of  as  the 
court  should  direct. 

Sergeant,  for  the  plaintiff,  Campbell,  insisted,  that  a  recognisance  of 
bail  is  a  lien  upon  the  land,  from  the  date  of  the  recognisance,  and  therefore, 
claimed  a  preference  to  all  judgments  afterwards  obtained,  although  they 
might  be  previous  to  the  judgment  on  the  scire  facias.  He  cited  to  this 
purpose,  Stat.  29  Car.  IL,  c.  3  ;  2  Bac.  Abr.  363,  865  ;  10  Vin.  669,  668  ;  2 
Salk.  664 ;  Cro.  Eliz.  551 ;  Hob.  95. 

IngersoU  and  Lewis,  on  the  contrary,  contended,  that  Campbell  should 
only  have  preference  from  the  date  of  the  judgment  on  the  scire  faunas  ; 
and  argued  from  the  statute  of  frauds  and  our  act  of  assembly  ascertaining 
the  mode  of  paying  the  debts  of  decedents,  and  cited  1  Peere  Wms.  388  ; 
Cro.  Jac.  449  ;  2  Lill.  69  ;  4  Co.  59,  60  ;  6  Co.  28,  29  ;  6  Co.  46  ;  11  Mod. 
223  ;  1  Roll  Ab.  926  ;  Sayer  121  ;  Ld.  Raynu  157. 

After  consideration,  the  President  delivered  the  opinion  of  the  court,  on 
the  26th  of  August. 

Shippbn,  President. — ^This  is  a  question  concerning  the  binding  nature 
of  a  recognisance  of  bail,  as  to  the  lands  of  the  bail ;  and  whether, 
in  Pennsylvania,  a  prior  recognisance  creditor,  or  subsequent  judg- 
ment-creditors, shall  have  the  preference. 

From  the  cases  cited,  it  appears,  that,  although  lands  in  England  are 
bound  by  recognisance,  yet  there  is  some  uncertainty  as  to  the  time 
from  which  they  are  bound  :  whether  from  the  caption,  or  from  the 
enrolment  of  the  recognisance  ;  or  from  the  jtidgment  against  the  principal ; 
or  from  a  non  est  inventuts  returned  upon  the  ca.  sa.  And  several  of  the 
cases  which  mention  that  lands  are  bound  upon  the  ^caption,  are  since  ^^ 
the  statute  of  frauds,  which  says  that  the  lien  shall  be  from  the  enrol-  ^ 
meni. 

(a)  Priestman  v.  Eeyser,  4  Binn.  844;  Union  Bank  v.  Kraft,  2  S.  ft  R.  284 ;  Mc- 
Farland  o.  Holmes,  5  Id.  60;  Kinsey  v.  Kraft,  1  Bro.  250 ;  Fitler  «.  Probasco,  Id.  28$; 
Bank  v.  Lassel,  2  Yottes  887.    And  see  BobysbaU  v.  OpeEiheimer,  4  W.  0.  0.  88a 
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CampbeQ  v.  Richardson. 

I  do  not  find  that  there  have  been  any  legal  decisions  upon  this  point  in 
Pennsylvania  ;  but  a  general  opinion  has  taken  place,  which  has  been  car- 
ried into  universal  practice,  that  recognisances  do  not  here  bind  lands,  until 
they  arc  proceeded  upon  to  judgment  against  the  bail.  Hence  it  is,  that,  when- 
ever a  purchase,  or  mortgage,  is  made,  the  examination  at  the  offices,  and  the 
certificates  which  are  given  by  the  prothonotaries,  are  only  of  the  judgments 
in  force  against  the  seller  or  mortgagor,  and  not  concerning  recognisances. 
The  practice  has,  indeed,  been  so  general,  that  all  the  conveyancens  and  law- 
yers, for  a  long  course  of  years,  have,  on  such  occasions,  confined  their  in- 
quiries to  that  circumstance  alone  ;  and  many  titles  must,  therefore,  depend 
upon  it,  which  would  be  shaken,  if  a  contrary  construction  should  now  be 
adopted. 

Whether  this  opinion  took  its  rise  from  the  different  situation  in  which 
the  lands  of  this  country  are  from  those  of  England,  and  from  their  being 
liable  to  be  sold  for  debts  ;  or  from  the  silence  of  the  legislature  upon  the 
subject ;  or  from  what  other  cause,  we  can  but  conjecture.  It  is  remarkable, 
however,  that  when  our  act  for  the  prevention  of  frauds  was  made,  in  the 
year  1772,  although  the  legislature  copied  the  clause  in  the  English  statute 
relating  to  judgments,  and  was  minutely  exact  as  to  the  time  from  which 
they  should  bind  lands,  yet  they  totally  omitted  the  clause  relating  to  recog- 
nisances. This  silence,  it  is  true,  is  no  abrogation  of  a  law  ;  but  it  looks  as 
if  the  assembly  had  taken  up  the  popular  idea,  that  recognisances  did  not 
bind  until  judgments  were  obtained  upon  them,  and  therefore,  they  thought 
that  no  particular  provision  was  in  that  respect  necessary.  Upon  what 
principle,  indeed,  could  they  else  have  been  so  careful  of  innocent  purchasers 
in  the  one  case,  and  not  in  the  other? 

We  may  also  properly  take  into  view,  that,  long  before  the  passing  this 
act  for  the  prevention  of  frauds,  the  relative  dignity  of  judgment-debts, 
and  of  those  upon  recognisance,  had  been  settled  by  a  law,  directing  the 
order  of  paying  the  debts  of  persons  deceased.  That  is:  1st.  Physic  and 
funeral  expenses.  2d.  Debts  and  duties  to  the  Queen.  3d.  Debts  due  to 
the  proprietor  and  governor.  4th.  Judgments.  6th.  Debts  due  by  recog- 
nisances. 6th.  Rents,  &c.  If,  however,  it  should  be  said,  that  this  is  only 
a  direction  in  what  order  debts  shall  be  paid,  without  any  respect  to  the 
binding  nature  of  judgments  and  recognisances,  it  may  be  answered,  that, 
from  the  situation  of  lands  in  this  country,  that  consideration  must  neces- 
sarily be  included.  Here,  as  I  have  already  observed,  lands  are  chattels  for 
the  payment  of  debts ;  they  are  chattels  too  in  the  hands  of  executors  ; 
and  all  writs  of  fi,  fa,  direct  the  levy  accordingly  to  be  made,  of  the  goods 
and  chattels,  lands  and  tenements  of  the  deceased,  in  the  hands  of  the  ex- 
ecutor. If,  then,  in  such  a  case,  two  writs  are  executed  upon  lands,  founded, 
♦iqql  <>^®  ^P^^  *^  pri<^r  recognisance,  and  the  other  on  a  judgment  subse- 
J  quent  to  the  recognisance,  but  *  prior  to  the  judgment  upon  it,  the 
court  must  clearly  decree  a  preference  to  the  judgment-creditor.  This  seems 
indeed  to  be  a  legislative  direction  as  to  recognisances  in  similar  cases  ;  for, 
what  confusion  would  arise,  from  supposing  the  lands  of  deceased  persons  to 
be  bound  from  one  time,  and  the  lands  of  living  persons  from  another  f 

TJpon  the  whole,  we  think,  that  great  mischiefs  and  dangers  would  be 
imposed  upon  honest  purchasers,  if,  at  this  time  of  day,  we  should  unaeltle 
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Burrows  v.  Ileysham. 

what  has  been  so  long  the  general  opinion  and  practice  on  this  snbject. 
Therefore — 

Let  the  plaintiff  take  preference  only  from  the  date  of  the  judgment  on 
the  9cirefaci€ts.{a) 

Shoemaker  v.  Shibtliffb. 
Practice. 

Eiecntion  cannot  issae  on  a  judgment  entered  on  bond,  by  a  warrant  of  attorney,  untO  the  thne 
of  payment,  although  there  is  no  provision  in  the  warrant  for  a  stay  of  execution. 

The  defendant  had  executed  a  bond,  with  warrant  of  attorney  to 
confess  judgment  to  the  plaintiff.  The  bond  was  payable  on  the  1st 
of  September  1785  ;  but  there  was  no  provision  for  a  stay  of  execution, 
until  that  time,  inserted  in  the  warrant  of  attorney.  The  plaintiff  issued  dkfi. 
fa.^  before  the  1st  of  September,  and  DaUas^  for  the  defendant,  moved  to  set 
it  aside. 

The  Court  were  of  opinion,  that  the  warrant  of  attorney  reciting  the 
bond,  was  only  an  instrument  subservient  to  it ;  and,  consequently,  that 
the  execution  could  not  be  issued,  until  the  time  given  for  payment  was  ex- 
pired. (5) 

The  execution  set  aside. 


Bttbrows  v.  Heyshaic 
Afmsfidment. 

Scire  faeiat  against  bail,  allowed  to  be  amended  by  the  record,  after  error  brou^^ 

SciBB  Facias  against  the  bail,  and  the  judgment  removed  by  writ  of 
error.  Upon  the  issuing  of  a  certiorari  to  bring  up  the  record,  the  plsiintiffs 
moved  to  amend  the  scire  facias  by  the  record,  substituting  September, 

(a)  In  Patterson  v.  Sample,  4  Yeates  808,  the  question  of  the  lien  of  a  recognisance 
was  fully  discusAed ;  and  although  the  court  declined  deciding  in  a  summary  way,  the 
right  to  take  money  out  of  court  in  tlio  particular  case,  yet  C.  J.  Tilohman  observed : 
"  I  think,  however,  the  opinion  of  Mr.  President  Shippen,  in  Campbell  f>.  Richardson, 
cannot  now  be  shaken,  as  to  the  period  when  a  recognisance  binds  the  lands  of  the  bail.'* 
Judge  Bbackenkidob  expressed  a  similar  opinion ;  and  the  doctrine  is  believed  to  be 
now  firmly  established.  In  a  very  recent  case  (Allen  ?).  Reesor,  16  S.  &  R.  10),  C.  J. 
Gibson,  after  an  extensive  examination  of  the  authorities,  came  to  the  conclusion,  that 
a  recognisance  was  not  a  lien  on  lands,  by  the  common  law,  that  in  EngLind  the  lien 
took  place  by  virtue  of  the  stat  Westminster  2d,  which  is  not  in  force  in  this  state,  and 
that  in  Pennsylvania,  a  recognisance  is  a  lien  upon  lands  only  in  two  cases,  one  by  ex- 
press act  of  assembly  (act  of  28th  March,  1803),  in  the  case  of  sheriffs,  and  the  other 
by  long  and  continued  usage,  in  the  case  of  recognisances  given  for  the  distributive 
shares  of  an  intestate's  estate.  Upon  the  case  in  the  text,  he  remarked,  *'  in  Campbell 
V.  Richardson,  Chief  Justice  Shippen,  when  president  of  the  common  pleas  (but  at  any 
time  a  great  authority),  held,  that  a  recognisance  is  not  a  lien  on  the  lands  of  special 
bail,  and  this  on  the  ground  of  a  general  understanding,  which  was  said  to  have  been 
carried  into  universal  practice.  Had  this  sound  lawyer  and  excellent  judge  reflected 
out  for  a  moment,  on  the  origin  of  the  .ien  of  recognisances,  he  would  not  liave  put  the 
case  on  the  existence  of  a  custom.^' 

{b)  See  Hopkins  v,  Deaves,  2  Bra  97;  Sparks  «.  Garrigues,  1  Bim^  152. 
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BurrowB  y.  Heysham. 

1782,  for  December  1781.      The  motion  had  been  argued  at  the  last  term, 
and  now  came  on  for  a  second  argument. 

On  the  part  of  the  de/endanty  it  was  said,  that  as  the  cause  had  been  re- 
moved by  writ  of  error,  this  court  had  no  longer  any  jurisdiction  over  it ; 
but  this  objection  was  not  insisted  upon.  Doug.  130,  110,  and  Cowp.  841, 
844,  had  been  cited  for  the  plaintiff  on  the  former  argument ;  but  these  were 
cases  of  ejectment ;  and  it  would  overset  the  law,  if  other  points  were  to  be 
brought  within  the  principle  by  which  ejectments  are  regulated.  With  re- 
spect to  amendments  by  the  statutes  of  jeoffaiUe^  they  were  only  in  matters 
♦l34l  ^^  ^^^°^  '  ^^*  *^  present  motion  went  to  matter  of  substance,  and 
^  therefore,  ought  not  to  be  granted.  The  bail,  if  the  judgment  is  misre- 
cited  in  the  scire  fdciasy  is  entitled  to  relief  by  writ  of  error.  Salk.  62  ;  Ld. 
Ray.  1067 ;  s.  c.  6  Mod.  263  ;  2  Str.  1166 ;  Gilb.  136. 

For  the  plaintiff]  it  was  answered,  that,  independent  of  the  statutes  of 
feqffaille,  this  might  be  amended.  It  is  a  rule  at  conunon  law,  to  amend, 
whenever  there  is  anything  to  amend  by.  6  Burr.  1730,  was  a  matter  of 
substance,  yet  amended  ;  because  there  the  rest  of  the  pleadings  rectiiied 
the  error.  That,  likewise,  was  a  case  after  a  writ  of  error  had  removed  the 
record,  and  there  had  been  an  argument  in  the  exchequer.  Here,  the  error 
appears  on  the  face  of  the  writ,  which  recites  the  judgment  to  have  been 
prior  to  the  date  of  the  recognisance  ;  and  in  this  point  it  is  distinguishable 
firom  Salk.  62  ;  Ld.  Raym.  1067. 

On  the  20th  of  August,  the  Psbsideitt  delivered  the  opinion  of  the 
court. 

Shippen,  President. — As  it  has  not  been  made  any  part  of  the  argument, 
that  the  power  of  the  court  to  amend,  is  not  the  same  as  it  was  before  the 
action  was  removed,  we  shall  determine  the  question  as  we  should  have 
done,  if  the  writ  of  error  had  not  been  brought.  Upon  the  liberal  principles 
of  modern  practice,  therefore,  aud  indeed,  for  the  honor  of  common  sense,  we 
think  it  incumbent  upon  us  to  direct  the  scire  facias  to  be  amended  by  the 
record.  Besides  the  cases  in  the  books  (particularly  that  in  Barnes  6,  Sweet- 
land  V.  Beezdy)y  there  are  some  instances  in  our  own  courts  that  authorize 
this  determination.  I  remember,  in  Scott  v.  Galbraithy  at  niaiprius,  in  Lan- 
caster, (a)  a  verdict  was  given  for  the  plaintiff  in  ejectment,  for  one-half  of  the 
premises,  and  nothing  was  said  respecting  the  other  half.  A  motion  was  made 
in  banc  to  set  aside  this  verdict,  but  it  was  allowed  to  be  amended,  by  adding, 
"and  for  the  residue  they  find  for  the  defendant ;"  although,  in  that  case,  there 
was  not  anything  to  amend  by,  but  merely  what  was  implied  in  the  ver- 
dict. (5) 

The  rule  made  absolute. 


(a)  This  case,  by  the  name  Galbraith's  Lessee  «.  Scott,  was  cited  by  Judge  Yeatbs, 
for  another  pointy  in  Garwood  v,  Dennis,  4  Binn.  834,  and  is  said  by  him  to  have  been 
tried  at  the  Lancaster  Nisi  Prius,  in  1781,  before  McKean,  C.  J.,  and  Bryan,  J. 

(Jh)  It  is  now  well  settled,  that  the  court  below  may  order  an  amendment,  after  orror 
brought,  while  the  record  remains  with  them.  Fury  v.  Stone,  2  Dall.  184,  s.  c.  1 
Yeates  186;  Berry  hill  «.  Wells,  6  Binn.  60;  Paul  t.  Harden,  9  S.  &  R.  23.  And  where 
thereoord  has  been  removed,  the  supreme  court  has  sent  it  back  for  amendmen'. 
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Spackman  «.  Byers,  6  S.  &  R.  885.  In  Peddle  f>.  Hollinshead,  9  Id.  285,  Duncan,  J., 
said,  ^^  In  matters  arising  from  the  mere  carelessness  of  the  clerk  in  process,  it  is  to  be 
observed,  that  those  things  which  are  amendable,  before  error  brought,  are  amendable, 
after  error  brought,  and  if  the  inferior  court  doth  not  amend  them,  the  supreme  ooiui 
may.''    And  see  Black  v.  Wistar,  4  DalL  267. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


SEPTEMBER  TERM,  1785. 


Gbygbb  v.  Stot. 
Habeas  corpus. 

One  who  bad  been  committed  mider  an  execution  by  a  justice  of  the  peace,  for  a  snm  beyond 
his  jurisdiction,  was  dischaiged  by  the  court  on  habeas  corpus. 

The  defendant  was  brought  before  the  court  on  a  habeas  corpus^  and 
the  return  stated,  that  he  was  committed  in  execution,  by  the  warrant  of  a 
justice  of  the  peace,  for  a  debt  of  10/.  6s,  Sd. 

Sergeant  moved,  that  he  should  be  discharged,  on  this  principle,  that  al- 
though the  errors  of  a  justice,  while  he  keeps  within  his  jurisdiction,  are 
binding,  until  his  judgment  is  reversed  ;  yet,  where  he  exceeds  his  jurisdio- 
tion,  all  his  acts  are,  in  themselves,  merely  null  and  void. 

By  the  Court. — It  appearing  upon  the  face  of  the  record,  that  the 
justice  has  exceeded  his  jurisdiction,  by  giving  judgment,  and  issuing  an  exe- 
cution, for  a  greater  sum  than  ten  pounds^  we  cannot  but  consider  the  whole 
as  a  nullity  ;  and,  for  that  reason  alone,  discharge  the  defendant,  (a) 


Jackson  v.  Mason.        Jaoeson  v.  Keely. 
Practice. — Continuance. 

These  causes  were  marked  for  trial  this  day.  Lewis,  for  the  defendant, 
tendered  the  affidavit  of  Mason,  the  defendant  in  the  first  action,  of  the 
absence  of  a  material  witness.  Bradford,  for  the  plaintiff,  desired,  on  the 
*1361  *^^^^^^y  ^^  t^®  Cliev.  D^EorCs  Case,  *3  Burr.  1514,  that  the  court 
-*  would  inquire  what  would  be  the  testimony  of  the  absent  witness,  in 
order  that  it  might  appear  whether  he  was  reaJlXy  material. 

But  this  THE  Court  refused,  and  ordered  the  cause  to  be  continued.  (6) 

Bradford  then  moved,  that  the  action  against  Keely  should  be  tried ; 

{a)  Where  a  justice  keeps  within  his  jurisdiction,  however,  his  judgment  is  conclu- 
dve  upon  the  parties,  unless  reversed  on  certiorari  or  appeal  Emery  o.  Nelson,  9  8. 
AR.  12. 

(b)  See  HoUingsworth  v.  Duane,  Wall  G.  G.  46. 
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insisting,  that  the  affidavit  of  any  person  but  the  defendant  hinuself,  was  in- 
sufficient to  delay  a  trial ;  and  he  cited  Bam.  437,  Carter  v.  Vppinffton,  and 
(jhay  V.  HaUon, 

But  it  appearing  to  the  Coitbt,  that  both  actions  were  brought  on  one 
note  of  hand,  in  which  Mason  was  the  maker,  and  Keely  the  indorser,  and, 
consequently,  that  Mason  was  liable  over  to  Keely,  he  was  considered  as 
eventually  interested  in  both  actions ;  and  therefore,  both  the  trialB  were 
postponed  on  his  affidavit  alone,  (a) 


Gbahah's  Appeal. 
AppointmerU  of  guardian. 

Under  the  act  of  1718,  the  orphans'  court  are  not  bound  to  appomt  the  gaanHtn  in  sooagei  or  bj 

nurture,  for  infants  under  fourteen. 

This  was  an  appeal  from  the  Orphans'  Court  of  Philadelphia;  and  after 
argument,  the  Chief  Justice  delivered  the  unanimous  opinion  of  the  court 
to  the  following  effect: 

MgKean,  Chief  Justice. — The  intestate  had  left  seven  children,  all  under 
the  age  of  fourteen  years;  their  mother  married  the  baron  appellant.  Upon 
petition  to  the  Orphans'  Court,  by  the  children,  for  the  appointment  of 
guardians,  Enoch  Edwards  and  another  were  appointed.  This  appeal  is 
founded  upon  an  idea,  that  the  guardian  in  socage,  or  by  nurture,  must  be 
appointed,  and  that  the  Orphans'  Court  have  not  a  discretion. 

In  England,  the  next  of  kin,  to  whom  the  inheritance  cannot  descend, 
must  be  appointed  guardian,  the  mother,  therefore,  would  have  been  entitled 
to  the  appointment  there  ;  but  in  Pennsylvania,  it  depends  on  §§  7  and 
12  of  the  act  of  12  Anne,  c.  S.(b)  And  we  all  agree,  that  by  the  true  con- 
struction of  these  sections,  the  Orphans'  Court  have  a  power  to  assign  the 
guardianship  of  minors,  under  fourteen,  to  whom  they  please,  according  to 
their  legal  discretion;  which  legal  discretion,  by  §  12,  is  confined  to  the 
choice  of  persons  of  the  same  religious  persuasion,  of  good  repute,  and  ap- 
proved by  the  orphan.  If  any  of  these  objections  should  occur,  the  court 
must  appoint  some  other  persons;  which  could  not  be  the  case,  if  they  were 
confined  to  the  guardian  in  socage,  or  by  nurture. 

The  opinion  of  the  court  is  conformable  to  the  invariable  practice  in 
every  county  of  the  state,  from  the  date  of  the  act  to  this  day;  and  the  con- 
struction given  to  an  act,  immediately  after  it  has  passed,  cannot  be  altered, 
at  so  distant  a  period,  even  although  it  might  have  been  a  little  erroneous  in 
the  first  instance,  (c) 

The  order  of  the  Orphans'  Court  confirmed.* 

(a)  See  Hunter  v,  Kennedy,  anU^  p.  81. 

(d)  Act  of  27th  March  1718,  1  Sm.  Laws,  81. 

(c)  See  Stewart's  case,  1  Bro.  288. 

'  In  McGann's  Appeal,  49  Penn.  St.  304,  it  was     not  the  subject  of  review  in  an  appellate  OQori 
niled,  that  the  legal  discretion  of  the  orphans*     And  see  Gray*8  Appeal,  10  W.  N.  G.  249. 
court,  in  the   appointment  of  a  guardian,  is 
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♦Vanhobn's  Lessee  v.  Habbison. 
OovenarU  to  stcmd  seised. — Estate  far  life. 

One  seised  in  fee  of  certain  lands,  by  deed  duly  executed,  in  consideration  of  natural  aflectioii, 
**  gave  granted,  &&,  the  premises,  to  his  son  A.,  togettier  with  all  the  rights,  titles,  interest, 
&c.,  which  he  then  had  in  them :  to  have  and  to  hold  to  the  said  A.,  without  any  further  con- 
dition,** &c :  Hddy  Ist.  That  this  was  a  covenant  to  stand  seised  to  uses :  2d.  That  A.  took 
only  a  life-estate. 

This  was  an  ejectment  brought  for  a  messuage  and  plantation,  in  Ben- 
salem  township,  in  Bucks  county.  A  case  being  stated,  it  was  thrice  argued 
by  Sergeant  and  Bradford^  for  the  plaintiff,  and  Lewis  and  WUcocks^  for 
the  defendant. 

The  Chief  Justice  now  recapitulated  the  material  points,  and  delivered 
the  opinion  of  the  court  as  follows  : 

McKean,  Chief  Justice. — ^This  cause  comes  before  the  court  on  a  case 
made  for  their  opinion.  The  case  is  long,  and  has  stated  several  particulars 
which  can  have  but  little  influence  upon  the  decision. 

The  material  facts  are  :  That  a  certain  Johannes  Vandegrift  was  seised 
in  fee  of  the  premises  in  question,  and  being  so  seised,  by  his  last  will  and 
testament  in  writing,  dated  the  16th  March  1732,  devised  the  same  unto  his 
eldest  son,  Abraham,  in  fee-tail,  with  remainder  in  fee  to  all  his  other  chil- 
dren. And  afterwards,  by  a  deed  or  instrument  in  writing,  sealed  and  deliv- 
ered, bearing  date  the  31st  of  August  1743,  "  In  consideration  of  natural  af- 
fection, he  gives,  grants,  &c.,  fully,  freely,  absolutely  and  clearly,  the  same 
premises,  to  his  son  Abraham  Vandegrift,  together  with  all  the  rights,  titles, 
interest,  claim  and  demand  whatever,  which  he  then  had  in  the  said  granted 
premises,  or  any  part  thereof  :  to  have  and  to  hold  unto  him  only,  the  said 
Abraham  Vandegrift,  without  any  further  condition,  as  he  had  fully,  freely 
and  absolutely,  and  of  his  own  accord,  set  and  put  in  further  testimony,  Ac." 

If  this  conveyance  passed  a  fee  to  the  son  Abraham  Vandegrift, 
then  judgment  must  be  for  the  defendant ;  but  if  an  estate  for  life  only,  then 
judgment  must  be  for  the  lessors  of  the  plaintiff  :  for,  suppose  the  will  of 
Johannes  Vandegrift,  which  was  executed  prior  to  the  conveyance,  is  taken 
into  the  case,  yet  the  son,  Abraham,  had  thereby  only  an  estate-tail,  which  is 
spent  by  his  death,  without  heirs  of  his  body  lawfully  begotten. 

When  this  case  was  iirst  argued,  the  counsel  on  both  sides  considered  it 
only  in  two  points  of  view,  to  wit,  ^rst.  Whether  the  conveyance  from 
Johannes  Vandegrift  to  his  son  Abraham  was  to  be  construed  as  an  original 
conveyance  at  common  law,  or  as  a  covenant  to  stand  seised  to  uses  ?  And, 
secondly y  What  was  the  intention  of  the  parties,  as  to  the  estate  which  was 
to  pass? 

Mr.  Sergeant  contended,  that  it  was  an  original  conveyance  at  common 
law  ;  and,  let  the  intention  of  the  parties  be  what  it  may,  it  could  only  pass 
an  estate  for  life  to  the  son,  for  want  of  proper  words  of  inheritance. 

Messrs.  Wilcocks  and  Lewis  insisted,  that  this  deed  must  be  considered 
a  covenant  to  stand  seised  to  uses,  and  that  it  should  receive  the  like  con  • 
struction  with  a  will,  that  is,  to  be  governed  by  the  intention  of  the  parties. 
In  support  of  their  first  position,  ^'  that  it  must  be  taken  to  be  a  covenant  to 
*138l  ^^^^^  seised  to  uses,"  they  cited  2  Wilson  22,  75  ;  Carthew  38  ; 
^     Comberbach  128;  s.  c.  10  Mod.  35,  36 ;  1  A'Jcyns  8 ;  *1  Mod.  175;  2 
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Levinz  10;  3  Id.  372;  1  Bac.  274.  For  the  second  position,  they  cited  Car- 
thew  843;  1  Co.  100  6,  101  a;  Littleton's  Rep.  347;  6  Mod.  266.  And  they 
concluded,  that  if  this  instrument  had  been  a  will,  it  would  appear  mani- 
festly to  be  the  intention  of  the  parties  to  pass  a  fee  ;  for  which  they  cited 
6  Mod.  109,  110;  Cro.  Car.  450;  1  Ld.  Raym.  187;  2  Willes  624. 

Mr.  Sergeant^  in  his  reply,  said,  that  the  deed  of  1743  must  operate  as  a 
f oeffment,  and  relied  upon  the  following  authorities.  Co.  Lit.  6  a  /  1  VoL 
Pennsylvania  Laws,  p.  78;  Prec.  in  Chan.  680;  Lilly's  Conveyancer,  613,  614, 
646;  2  Inst.  672. 

Upon  hearing  this  argument,  and  reading  the  books  that  had  been  cited 
on  both  sides,  and  full  consideration  of  them,  it  appeared  to  me,  that  this 
deed,  or  instrument,  ought  to  be  taken  as  a  covenant  to  stand  seised  to  uses, 
and  that  the  law  has  been  long  settled,  that  a  deed  shall  be  construed  either 
as  a  common-law  conveyance,  or  a  statute  conveyance,  if  it  can  be  taken 
both  ways,  as  will  best  tend  to  give  it  all  the  eifect  the  parties  intended. 
This  deed  then  has  every  requisite  necessary  to  constitute  a  deed  of  cove- 
nant to  stand  seised  to  uses.  1st.  Here  is  a  sufficient  and  proper  consider  a- 
tiofiy  viz.,  natural  affection.  A  consideration  may  be  either  a  good,  or  a 
valuable  one.  A  good  consideration  is  that  of  blood,  or  natural  affection,  or 
love  ;  as  when  a  man  grants  an  estate  to  a  near  relation,  as  in  this  case,  to 
his  eldest  son.  Blood  or  marriage  are  the  most  common  and  suitable  con- 
siderations in  this  species  of  conveyance.  The  valuable  consideration  is 
such  as  money,  marriage,  or  any  other  equivalent  given  for  the  grant.  2 
Bl.  Com.  297,  336.  2d.  It  is  a  deed.  3d.  Johannes  Vandegrift  was  seised 
in  fee.  4th.  Here  are  apt  words  to  convey  lands  ;  and  the  word  grant, 
which  is  in  the  deed,  has  been  adjudged  in  the  case  of  WUkinsoii's  lessee  v. 
Farmery  Ac.  (2  Wilson  76;  1  Mod.  176),  sufficient,  of  itself,  to  create  a  cov- 
enant, and  to  raise  an  use.  These  are  all  the  circumstances  necessary  to 
make  a  good  deed  of  covenant  to  stand  seised  to  uses. 

As  to  the  other  point :  How  this  conveyance  was  to  be  construed, 
whether  as  a  deed  at  common  law,  or  like  a  will,  according  to  the  intent  of 
the  parties  ?  I  was,  at  iirst,  of  opinion,  from  the  general  doctrine  laid  down 
in  all  the  books  cited  at  the  bar,  that  the  intention  of  the  parties  was  to 
govern,  in  the  same  manner  as  in  a  will ;  and  of  that  intention  I  had  no 
doubt ;  for  by  the  words  used  in  the  premises,  if  unrestrained  by  the  haben- 
dum, it  appeared  manifestly,  that  Johannes  Vandegrift  had  given  all  his 
right,  title,  interest,  claim  and  demand  whatsoever,  which  he  had  in  the  land, 
unto  his  son  Abraham,  freely,  absolutely  and  clearly,  Ac,  which  words  in  a 
will  would  unquestionably  pass  a  fee.  But  having,  afterwards,  met  with 
two  cases  in  4  Bum's  Ecclesiastical  Law,  p.  110  and  118, 1  hesitated.  A 
second  argument  was,  therefore,  had  on  the  18th  of  December  last,  when 
the  question  that  alone  admitted  of  controversy,  to  wit,  how  far  this  deed 
of  covenant  to  stand  seised  to  uses,  should  be  construed  like  a  will,  was  f  uUy 
considered  by  Mr.  Bradford,  He  contended,  that  it  required  such  tech-  r,>,  gg 
nical  words,  as  are  *  used  and  necessary  in  deeds  at  common  law  to  ^ 
pass  an  inheritance,  that  in  all  deeds,  the  word  heirs  is  necessary  to  pass  a 
fee ;  this  is  the  general  rule,  and  though  there  are  exceptions,  yet  this  spe- 
cies of  conveyance  to  uses  is  not  among  them  ;  which  appears,  1st,  from  the 
silence  of  approved  writers  on  this  subject ;  to  show  which  he  cited,  2 
Black.  Com.  108  ;  Bac.  Abr.  262  ;  8  Comyn's  Digest  214  ;  Shepherd's  Touch- 
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Stone  of  Assurances,  fo.  101  (97  of  new  edition)  ;  Co.  Lit.  9.  2d,  From  a 
variety  of  express  and  positive  authorities.  3  Black.  Com.  370  ;  1  Co.  87  5 ; 
Co.  Lit.  10  a;  Shepherd's  Touchst.  102,  106  ;  1  Comyn's  Digest  643  ;  1  Co. 
Rep.  100  ft;  Gilbert's  Uses  and  Trusts  75,  76.  And  3d,  that  words,  essential 
to  convey  a  fee  in  a  deed  at  common  law,  are  necessary  since  the  statute  of 
uses,  27  Hen,  VIIL^  c,  10,  in  a  covenant  to  stand  seised  to  uses.  To  prove 
which  he  cited  5  Bacon  357  ;  1  Rol.  Abr.  837  ;  Cro.  Eliz.  478  ;  2  Lill.  Reg. 
112  ;  Sir  Thomas  Raym.  317  ;  2  Ld.  Raym.  1151,  2,  4,  Ac. 

We  have  since  heard  the  counsel  for  the  defendant,  in  answer,  who 
chiefly  dwelt  upon  the  deed  of  1743  having  a  relation  to  the  estate  which 
the  covenantor  had,  that  he  having  a  fee,  had  by  relative  words  conveyed 
that  fee  to  his  son  ;  and  they  relied  upon  2  Comyns  215  ;  Shep.  Touchst.  101  ; 
Co.  Lit.  9  b. 

Upon  the  whole,  The  Court  have,  unanimously,  formed  the  same  opinion 
as  the  plaintiff's  counsel,  after  the  most  mature  consideration. 

1.  This  deed  is  a  covenant  to  stand  seised  to  uses. 

2.  Before  the  statute  of  uses,  viz.,  27  Sen.  VTZL^  c.  10,  this  deed 
would  have  passed  a  fee,  1  Co.  100  b,  Shelky^s  case,  though  the  word 
heirs  is  not  in  it.  But  si  ice  that  statute,  the  limitation  of  uses  is,  in  many 
cases,  governed  by  the  rulas  of  common  law  ;  and  no  inheritance,  in  a  cov- 
enant to  stand  seised  to  i  ses,  or  other  deed  to  uses,  can  be  raised,  or  new 
estate  created,  without  the  word  heirs  ;  because  the  uses  are  now  transfer- 
red into  possession,  and  therefore,  must  be  governed  by  the  rules  of  pos- 
session at  common  law.  5  Bacon's  Abr.  350,  356,  and  the  cases  there  cited. 
And  at  common  law,  though  the  intent  of  the  parties  be  ever  so  fully  ex- 
pressed and  manifested  in  a  grant  or  other  deed,  without  the  word  heirs^ 
a  fee  shall  not  pass.     6  Mod.  109  ;  2  Vesey  252  ;  1  Wilson  351 ;  2  W.  Black. 

3.  There  are  no  words  in  this  deed,  either  technical  or  relative,  that  can 
raise  a  fee,  and  consequently,  Abraham  Vandegrift  had  thereby  only  an 
estate  for  life  in  the  premises. 

Let  judgment  be  entered  for  the  plaintiff. 


MoOuLLUM  v.  OoxB. 
Di%(X)ntmAmrice. 

A  plaintiif  cannot  diBoontinne,  after  a  6ofid  fidk  assignment  of  the  debt,  for  a  Talnable  oonsider- 
ation,  to  a  third  person. 

The  jury  were  at  the  bar  to  try  the  issue  in  this  case,  when  JLtoy  moved 
to  discontinue,  in  consequence  of  a  power  of  attorney  granted  by  the  plaintiff 
for  that  purpose.  But  it  was  opposed  by  IngersoUy  in  behalf  of  General 
Forman,  to  whom,  for  a  valuable  *consideration,  the  plaintiff  had 


♦140] 


assigned  the  debt,  and  the  defendant  had  undertaken  to  pay  it  to  hun 


accordingly. 

These  facts  being  made  to  appear,  Thb  Coitbt  said  they  would  not 
allow  any  collusive  settlement  between  the  original  parties,  to  affect  General 
Forman's  bond  fide  assignment,  and  ordered  the  jury  to  be  sworn.  And 
MoKean,  Chief  Justice,  observed,  that  where  an  action  was  brought  under 
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0uch  circumstances,  it  ought  to  be  mentioned  upon  the  docket,  for  whoae  use  ; 
a  practice  which  had  always  prevailed,  when  he  was  at  the  bar.  (a) 


MoRBiB  V.  De  Mars. 

Doctrine  of  respondeat  superior. 

It  was  ruled  in  this  case,  that  a  relation  of  a  superior  and  inferior  officer, 
does  not,  of  itself,  bind  the  former  to  pay  the  contracts  of  the  latter, 
whether  in  the  staff  or  line.  But  if  the  inferior  officer  had  an  authority  to 
contract,  and  having  obtained  money  for  the  use  of  the  army,  applied  it 
accordingly,  in  such  case,  Thb  Court  inclined  to  think,  that  the  superior 
would  be  liable  for  the  debt,  provided  he  had  sufficient  public  funds  to  dis- 
charge it.  (ft) 

(a)  The  beneficial  interest  vested  in  the  assignee  of  a  chose  in  action,  is  now  fully 
recognised  and  protected  by  the  courts  of  law,  as  well  as  chancery ;  and  on  the  other 
hand,  the  assignee  is  made  liable  to  set-off,  and  to  the  costs  of  the  action,  in  the  same 
nvft*"**  as  if  it  had  been  instituted  in  his  name.  In  Ganby  «.  Ridgway,  1  Binn.  496, 
tne  court  permitted  the  defendant  to  suggest  on  the  record,  that  the  suit  was  for  the 
use  of  a  third  person,  and  ruled  him  to  pay  the  costs,  the  nominal  plaintiff  being  insolv- 
ent In  a  note  to  Corser  v,  Craig,  1  W.  C.  0.  428,  it  is  said  by  Judge  Washington, 
"  Whether  it  is  necessary  that  the  interest  of  the  cestui  que  trust  should  be  mentioned 
in  the  writ  and  declaration,  need  not  be  determined,  because,  if  such  be  the  rule,  it  is 
sufficient,  if  it  appears  in  any  part  of  the  pleadings."  In  Reigart  v,  EUmaker,  6  S.  &  R. 
45,  it  was  held,  that  it  was  not  necessary  that  the  equitable  interest  should  appear  on 
the  record.  It  seems  a  necessary  consequence  of  this  doctrine,  that  the  assignor  should 
be  regarded  in  the  light  of  a  third  person.  Accordingly,  it  has  been  held,  that  where 
the  nominal  plaintiff  takes  no  part  in  the  suit,  and  the  transfer  has  been  hondjide^  and 
before  suit  brought,  he  is  not  liable  for  the  costs.  Wistar  f>.  Walker,  2  Bro.  171.  And 
even  where  the  assignment  has  been  after  suit,  the  ncnninal  plaintiff  has  been  frequently 
admitted  as  a  witness,  on  payment  of  the  costs.  See  Steele  v.  Phoenix  Co.  IB  Binn.  806 ; 
Browne  f>.  Weir,  5  S.  &  R.  401 ;  North  t>.  Turner,  9  Id.  244. 

(b)  See  Cook  v.  Irvine,  5  S.  &  R.  492 ;  Schrayer  v.  Lynch,  8  Watts  458. 

1  Dall.— 10  146 
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Woods  v.  Ooubteb  et  al. 
Evidence, — Ship* a  register. 

The  regbter  of  a  ship,  or,  in  other  words,  an  affidavit  made  by  one  of 
the  defendants  (who,  however,  was  not  in  court,  the  return,  with  respect  to 
him,  being  nan  est  inventus),  stating  that  the  ship  belonged  jointly  to  him 
and  other  persons,  being  copied  from  the  books  of  the  naval  officer,  and 
certified  imder  his  seal  of  office,  was  allowed,  after  argument,  to  be  read  in 
evidence  against  the  defendants. 

And  Shippen,  President,  mentioned  the  case  of  the  protest  of  a  master 
of  a  vessel,  which  had  been  allowed  to  be  evidence  in  his  favor.  (See 
Ifixon  V.  Long,  ante,  p.  6.) 

The  defendant's  counsel  took  a  bill  of  exceptions  to  the  opinion  of  the 
court,  which,  however,  was  never  prosecuted,  as  the  plainti^  eventually 
suffered  a  nonsuit. 

Lewis,  for  the  plaintifF.     Sergeant,  for  the  defendant. 


*1423  *MiFFLm  V.  Gasqui. 

Insolvent  act. 

A  Debtor  in  confinement  under  a  magistrcUe^s  exeetUian,  petitioned  for 
his  discharge  under  the  insolvent  laws.  But  he  was  remanded,  because  ho 
had  not  applied  before  the  adjournment ;  The  Coubt  observing,  that  it  was 
already  easy  enough  for  debtors  to  get  out  of  jail,  (a) 

(a)  The  proceedings  in  this  case  were  under  the  act  of  1729-80  (1  Sm.  Laws,  181). 
Mr.  Dallas  afterwards,  in  a  note  to  his  edition  of  the  State  Laws  (yoL  1,  p.  258),  stated 
the  point  thus,  **  A  debtor  in  confinement  under  a  magistrate's  execution,  presented  his 
petition,  c^ft&r  the  court  had  fixed  the  dtiy  for  hearing  iruoherU  debtors,  and  had  ad- 
journed ;  but  the  application  was  held  to  be  too  late."  See  Henderson  o.  AlUn^poit^ 
p.  U». 
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DoBBow,  Assignee,  v.  Kellt. 
Mortgage. — Tacking. 

In  PemuiylTania,  a  8iinpleKX>ntract  debt  cannot  be  tacked  to  a  mortgige. 

This  came  before  the  court  on  a  case  stated;  in  substance,  as  follows: 
On  the  5th  of  March  1782,  a  mortgage  was  executed  by  Abel  Kelly  to 
rhomas  Groome  and  his  assigns,  for  securing  the  payment  of  411.  48.  with 
interest,  on  the  6th  of  March  1783.  On  the  9th  of  August  1782,  the  mort- 
gage was  assigned,  for  a  valuable  consideration,  to  John  Dorrow;  who  sued 
out  a  scire  facias  to  June  term  1784,  the  day  of  payment  being  past.  After 
the  assignment,  and  before  the  scire  facias  sued,  Kelly  became  indebted 
to  the  said  Dorrow  by  notes  and  book-accounts,  in  divers  sums,  which  still 
remain  unpaid  and  payable. 

IngersoUf  for  the  defendant,  had  obtained  a  rule  to  show  cause  why  the 
proceedings  on  the  scire  facias  should  not  be  stayed,  upon  payment  of  the 
principal  mortgage-money,  interests  and  costs  only;  without  payment  of  the 
subsequent  simple-contract  debts. 

JOetoiSy  for  the  plaintiff,  showed  cause,  and  stated  from  the  books  the  law 
on  the  subject  in  England: — That  it  is  presumed  the  subsequent  simple- 
contract  debts  were  contracted  on  the  faith  of  the  first  security,  though  no 
special  agreement  for  the  purpose;  that  after  the  day  of  payment,  the  mort- 
gaged premises  are  forfeited,  in  strict  law;  the  privilege  of  redemption  after- 
wards is  a  matter  of  equity,  which  shall  be  withheld,  until  the  mortgagor 
does  equity,  by  payment  of  all  debts;  that  it  prevents  a  multiplicity  of  suits, 
and  effectuates  substantial  justice.  And  he  contended,  that  in  Pennsylvania, 
the  chancery  jurisdiction  for  redemption  of  mortgages,  is  transferred  by  the 
act  of  assembly  to  the  common-law  courts,  which  will  also  take  care  that  he 
who  claims  equity  shall  do  it.  He  cited  a  great  number  of  cases,  both  as  te 
the  reasons  and  conclusions  of  the  law.  3  P.  Wms.  334;  3  Atk.  666,  630;  1 
Chan.  Cases,  97;  2  Vern.  286;  2  Chan.  Cases,  98;  2  Vern.  177;  Prec.  Ch. 
18;  Gilb.  Rep.  in  Eq.  104;  Prec.  Ch.  419;  16  Vin.  264-5;  1  P.  Wms. 
776-6;  1  Vern.  244;  1  Salk.  240;  1  Eq.  Cas.  Abr.  326;  2  Id.  694;  Gilb.  Rep. 
In  Eq.  96;  Max.  of  Eq.  1;  Treatise  of  Eq.  89,  90. 

IngersoU  read  some  authorities  to  show,  that  even  in  England,  the  law  on 
the  subject  is  not  thoroughly  settled.  2  Str.  1107;  Eq.  Cas.  369;  3  Bao.  Abr. 
851;  Prec.  Ch.  407,  419.  But,  conceding  it  to  be  *as  stated  by  the  r,>, .« 
opposite  counsel,  yet,  he  contended,  that  it  is  very  different  in  Penn-  L 
sylvania.  Our  act  of  assembly  (1  Sm.  Laws  69)  puts  mortgages  on  quite 
another  footing: — For,  Ist,  Mortgagee  cannot  proceed  on  the  mortgage, 
until  one  year  expires  after  day  of  payment  elapsed.  2d.  Even  then,  a 
process  is  directed  by  the  act,  altogether  different  from  that  which  is  prac- 
tised in  England,  and  which  does  not  go  to  vest  the  legal  estate  in  the  mort- 
gagee. 3d.  In  fact,  the  mortgagee  cannot,  by  any  default  of  the  mortgagor, 
however  long,  or  reiterated,  acquire  a  right  to  more  than  principal,  interest 
and  costs,  for  the  amount  of  which  he  has  an  absolute  and  special  lien  on  the 
mortgaged  land,  and  for  the  payment  of  which  the  said  lands  are  to  be  sold 
on  execution  (after  judgment  on  the  scire  facias)  in  the  usual  way.  And 
the  act  for  acknowledging  and  recording  of  deeds,  §  9,  10  (1  Sm.  Laws  95), 
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directSy  under  a  heavy  penalty,  that  upon  payment  made  cu  afore^aid^  the 
mortgagee,  at  the  request  of  the  mortgagor,  shall  acknowledge  satisfaction 
on  the  margin  of  the  record  of  the  mortgage,  which  acknowledgment  shall 
be  a  bar  to  all  actions  brought  or  to  be  brought  on  the  mortgage,  and 
shall  for  ever  discharge,  defeat  and  release  the  same.  He  then  read  the  law 
of  mortgages  in  England,  from  2  Bl.  Com.  157,  and  contrasted  it  with  our 
act  of  assembly.  In  England,  after  day  of  payment  past  and  foreclosure, 
the  land  is  absolutely  in  the  mortgagee,  without  any  possibility  of  recall;^ it 
ceases  to  be  a  pledge,  and  becomes,  to  all  intents  and  purposes,  the  absolute 
property  of  the  mortgagee.  In  Pennsylvania,  there  is  no  such  thing  as  fore- 
closure, the  land  mortgaged  never  ceases  to  be  a  pledge;  a  legal  estate  never 
vests  in  the  mortgagee,  nor  can  he,  by  any  possibility,  become  owner  of  the 
land,  unless  he  purchases  under  the  execution.  Hence,  it  must  appear,  that 
the  reason  of  the  English  cases  cannot  apply  in  Pennsylvania.  Belief  is 
given  to  the  mortgagor,  in  chancery,  expressly  because  he  is  remediless  at 
law;  and  therefore,  they  will  grant  the  equity  upon  what  terms  they  please. 
In  Pennsylvania,  the  act  of  assembly  precludes  all  necessity  for  such  an 
interference.  The  privilege  of  redemption  after  the  day  of  payment  past  is 
not  properly  speaking  an  equity,  and  therefore,  the  principle  of  the  chancery 
cases  cannot  exist.  Another  reason  why  the  English  cases  do  not  apply  is, 
that,  in  England,  real  estate  is  not  answerable  for  simple-contract  debts; 
and  therefore,  chancery,  in  favor  of  suet  creditors,  will  cover  them,  where 
they  have  it  in  their  power;  but  here,  the  simple-contract  creditor  can  come 
on  the  land,  even  in  the  hands  of  the  heir.  If  the  rule  should  be  extended 
to  Pennsylvania,  the  most  mischievous  consequences  would  ensue  to  pur- 
chasers. It  would  be  in  vain  for  them  to  search  the  offices,  to  see  to  what 
amount  a  tract  of  land  may  be  incumbered  by  mortgages;  because,  however 
accurate  he  may  be  in  his  calculation  and  comparison  of  the  value  of  the 
land,  with  the  amount  of  the  mortgage-debts,  an  infinity  of  intermediate 
simple-contract  debts  may  swallow  up  the  whole  difference. 

Lewis  observed,  in  reply,  that  the  mischief  suggested  by  his  opponent 
*144l  ^®®^  °^*  ^^  apprehended,  because  all  the  cases  agree,  that  *the  alienee 
■*  of  the  mortgaged  premises  shall  not  be  liable  for  more  than  the  mort- 
gage-debt, though  it  is  otherwise  with  the  mortgagor  himself.  As  to  the 
idea,  that,  in  Pennsylvania,  a  mortgage  is  in  nature  of  a  common  pledge,  we 
find  that  the  authorities  extend  even  so  far ;  Demanbry  v.  Metcalfe  Gilb, 
Jlep.  in  Eq.  104  ;  s.  c.  Prec.  in  Ch.  419  ;  it  is  the  case  of  jewels  pawned,  which 
were  not  permitted  to  be  redeemed,  without  payment  of  the  pawnor's  sub- 
sequent note  of  hand.  And,  with  respect  to  the  present  point,  the  act  of 
assembly  has  no  other  effect,  than  to  extend  to  our  law-courts  the  power  of 
redemption  which  chancery  has  in  England  ;  for,  if  there  was  no  such 
power,  upon  default  on  the  day  of  payment,  the  mortgagor  would  be  with- 
out remedy. 

After  consideration,  the  President  delivered  the  opinion  of  the  court  as 
follows: 

SnipPEN,  President. — The  case  comes  before  us  on  a  rule  to  show  cause 
why  the  proceedings  on  a  scire  facias  on  an  assigned  mortgage,  should  not 
be  stayed,  on  payment  of  the  principal  and  interest  due  on  the  mortgage  ?  It 
is  contended,  on  the  part  of  the  plaintiff,  that  a  subsequent  debt  having- been 
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coDtraoted  with  the  assignee  of  the  mortgage,  the  rule  should  not  be  granted, 
untQ  saoh  subsequent  debt  be  first  paid. 

Being  a  court  of  law,  we  cannot  take  upon  ourselves  to  act  as  a  court  of 
chancery.  We  have  no  power  to  foreclose  the  equity  of  redemption,  or  to 
impose  terms  upon  a  mortgagor  applying  to  redeem.  The  courts  of  law  in 
England  have  never  done  it,  but  under  the  act  of  parliament  of  1  Geo,  iZ, 
c.  20,  made  for  the  more  easy  redemption  and  foreclosure  of  mortgages. 
Under  this  act,  when  an  ejectment  is  brought  for  the  recovery  of  lands 
mortgaged,  if  the  mortgagor  shall  become  defendant  in  the  ejectment,  and 
shall,  at  any  time  pending  the  action,  pay  the  principal  and  interest  money 
due  on  the  mortgage,  or  bring  it  into  court,  such  money  shall  be  taken  in 
full  discharge  and  satisfaction  of  the  mortgage,  and  the  court  shaU  discharge 
the  mortgagor,  and  compel  the  mortgagee  to  surrender  and  re-convey  the 
mortgaged  premises.  There  is  a  case  under  this  act  which  has  not  been 
cited  at  the  bar,  and  which  is  rather  fuller  to  the  point,  than  any  that  have 
been  cited.  It  is  in  2  Barn.  Not.  147,  where  "  a  rule,  on  the  statute  of  7  Geo. 
Il.f  to  show  cause  why  proceedings  should  not  be  stayed,  on  payment  of  the 
mortgage-money  and  costs,  was  made  absolute  ;  the  lessors  of  the  plaintiff, 
aaaigneea  of  the  mortgagee,  insisted  to  be  paid  a  bond  and  simple-contract 
debt  due  to  themselves  in  their  own  right : — Per  Curiam  :  a  bond  is  no  lien 
in  equity,  unless  when  the  heir  comes  to  redeem." 

The  courts  of  law,  in  this  state,  have,  in  some  instances,  adopted  the  chan- 
cery rules,  to  prevent  the  absolute  failure  of  justice.  But  in  this  case,  there 
is  no  necessity  to  usurp  the  powers  of  a  court  of  chancery.  We  have  a 
positive  act  of  assembly,  directing  the  mode  of  proceeding  upon  mortgages, 
entirely  different  from  the  *mode8  prescribed  in  England.  This  act  r,^,.- 
expressly  confines  the  remedy  of  the  mortgagee  to  the  recovery  of  L 
the  principal  and  interest  due  on  the  mortgage  ;  and  the  proceedings  under 
the  law  show  the  uniform  construction  of  it.  The  scire  faeias  is  to  show 
cause  why  the  land  should  not  be  sold  for  payment  of  the  principal  and  in- 
terest due  on  the  mortgage  :  when  judgment  is  obtained,  the  levari  facias 
is  to  levy  the  principal  and  interest  money  only.  There  is  no  penalty,  no 
judgment  for  a  penalty,  and  wo  might  as  well  refuse  to  stay  proceedings  in 
a  suit  on  a  single  bill,  until  a  subsequent  debt  was  discharged,  as  in  this  case 
of  a  mortgage.  Upon  the  execution  in  both  cases,  no  more  can  be  levied 
than  the  principal  and  interest,  (a) 

Rule  made  absolute. 

(a)  In  Anderson  9.  Neff,  11  S.  &  R.  222,  Judge  Duncan  said,  **The  law  of  England 
with  rospoct  to  using  satisfied  incumbrances  to  protect  purchasers,  has  no  relation  to 
mortgages  in  Pennsylvania.  Redemption  here  is  not  a  principle  of  equity,  but  a  legal 
right  On  the  execution,  no  more  can  be  levied  than  the  principal  and  interest  These 
principles  were  settled  in  in  Dorrow  o.  Kelly,  1  DaU.  144,  and  have  prevailed  invaria- 
bly. There  is  no  natural  equity  in  tacking  debts,  and,  where  it  interferes  with  the 
rights  of  others,  it  is  most  unjust" 
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Bbown  v.  Soott  ei  al. 
Powers  of  referees. 

Power  of  referees  to  consolidate  seyeral  actions  into  one. 

RuLB  to  show  cause  why  the  report  of  referees  should  not  be  set  aside. 
The  facts  were  these  :  Four  actions  had  been  brought  upon  four  promissory 
notes,  and  the  parties,  being  willing  to  refer  them,  by  a  written  agreement 
entered  a  fifth  action  on  the  docket,  in  order  to  take  in  another  note,  which 
had  become  due  since  the  return  of  the  preceding  writs  ;  and,  accordingly, 
the  whole  were  referred  to  persons  nominated  by  the  court ;  a  rule  for  that 
purpose  being  taken  out  in  each  action.  The  parties  were  heard  before  the 
referees,  and  t-he  report  agreed  upon,  when  a  difficulty  occurred,  how  to  ap- 
portion the  sum  that  was  found  due,  or  in  what  manner  to  make  the  report, 
if  it  was  not  apportioned.  The  referees,  therefore,  applied  to  a  gentleman 
of  the  law,  who  advised  them  to  connect  the  five  rules,  and  make  one  gen- 
eral report,  for  the  whole  sum.  Conformable  to  this  advice,  the  following 
report  was  made  :  "  We,  the  referees,  appointed  in  the  annexed  five  rules 
of  court  to  hear  and  determine  the  matters  in  variance  between  plaintiff  and 
defendants  in  the  five  several  actions  commenced  by  the  former  against  the 
latter,  do  adjudge,  that  the  defendants  are  indebted  to  the  plaintiff  1301/.  Ss. 
11  (f.,  and  that  the  same  ought  to  be  paid  accordingly.''  All  the  referees 
signed  the  report,  and  two  of  them  attended  in  court,  and  gave  testimony, 
that  both  parties  were  fully  and  patiently  heard,  and  no  objections  were 
made  on  either  side,  to  tiie  mode  of  proceeding.  Nor  was  there  any  sug- 
gestion, in  the  course  of  the  argument,  that  the  referees  had  acted  with  par- 
tiality, injustice,  &o. 

The  motion  was  supported  by  IngersoU^  CotUthurst  and  JBhcUlt/y  for  the 
defendants,  and  they  contended,  tliat  the  report  was  neither  certain,  mutual 
nor  final. 

1st.  For  that  the  report  says  ISOlL  Ss.  lid.  is  to  be  paid  "  accordingly  " 
— accordingly  to  what  ?  the  mode  of  payment  was  a  chief  part  of  the  dis- 
pute ;  and  this  was  left  uncertain, 

♦i  ifti  *  ^^'  ^^^  ^^^^  ^^®  report  contains  no  direction  that  these  notes 
J  should  be  delivered  up  ;  and  as  defendant  cannot  apply  to  a  court  of 
chancery,  as  he  might,  in  England,  for  an  injunction,  they  may  still  be  circu- 
lated, and  in  the  hands  of  a  bond  fide  indorsee,  so  that  the  defendant  may 
be  compelled  to  pay  the  money  over  again  ;  consequently,  the  report  is 
neither  miUtuzl  nor  fined.  Cro.  Jac.  815  ;  Cro.  Car.  112  ;  1  B.  M.  304  ;  2  Id. 
1224  ;  Doug.  362  ;  5  Bac.  289,  313. 

3d.  The  reports  of  referees,  under  the  act  of  assembly,  are  acknowledged 
to  be  different  from  awards  at  common  law  ;  but  in  fact  there  is  little  dif- 
ference between  them  and  verdicts.  If,  therefore,  these  actions  had  been 
tried  by  a  jury,  and  a  verdict  given  similar  to  this  report,  no  judgment 
could  be  given  on  it.  Co.  Lit.  227 ;  Hob.  49 ;  Str.  1024.  For  on  what 
action  can  the  court  award  execution,  or  how  can  they  apportion  the  sums  ? 

Wilson^  Sergeant  and  SitgreaveSy  for  the  plaintiff,  were  desired  by  the 
court  to  confine  themselves  to  the  last  objection,  as  the  first  was  not  sup- 
ported by  testimony,  anil  with  respect  to  the  second,  it  would  overset  too 
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many  reports,  were  the  objections  of  want  of  mutuality  and  not  being  final, 
a|#on  such  grounds,  to  defeat  the  report. 

Taking  up,  therefore,  the  third  objection,  they  argued,  that  the  refereei 
not  being  charged  with  partiality  or  misconduct,  the  objections  to  the  form 
of  the  report,  must  find  a  cold  reception  with  the  court.  If  judgment  can- 
not be  entered  upon  the  record  as  it  stands,  the  court  may  interrogate  the 
referees  and  divide  the  sum ;  or  they  may  allow  the  plaintiff  to  sue  out 
execution  in  one  action,  and  release  the  others,  or  by  their  own  authority, 
the  court  may  interpose,  and  consolidate  the  actions.  1  Str.  420.  But,  in 
fact,  it  was  contended,  that  the  actions  were  already  consolidated  by  the 
consent  of  the  parties  in  the  filed  agreement ;  which  is  surely  as  much  a 
part  of  the  record,  as  a  verdict,  or  a  report ;  and  by  the  submission  of  all 
matters  in  variance,  the  cause  of  action  in  each  of  the  actions,  is  submitted 
in  every  one  of  them.    Hob.  54  ;  12  Mod.  234  ;  Str.  614  ;  3  Bac.  Abr.  288. 

IngersoUy  in  reply. — ^A wards  at  common  law  differ  so  widely  from  re- 
ports under  our  act  of  assembly,  that  scarce  any  authority  upon  the  subject 
of  the  first,  is  applicable  to  the  second.  In  the  fiirst  case,  terms  may  be  im- 
posed, before  the  court  will  grant  attachments  ;  but  here  the  report  is 
equivalent  to  a  verdict,  and  the  sole  point  now  is,  whether,  if  it  were  truly  a 
verdict,  judgment  could  be  entered  upon  it.  It  was  not  discovered  until  late 
in  the  argument,  that  the  parties  themselves  had  consolidated  the  actions  ; 
but  upon  the  examination  of  the  agreement  nothing  will  appear  that  shows 
that  intention,  or  produces  that  effect.  It  enumerates  all  the  four  actions, 
says  that  rules  (in  the  plural)  shall  be  entered  in  these  several  actions  ;  xnd 
then  there  is  a  fifth  action  entered  in  this  very  agreement,  which  it  is  subse- 
quently and  separately  agreed  to  refer.  At  least,  therefore,  this  last  action 
is  not  consolidated. 

*To  discontinue,  or  release  four,  and  sign  judgment  upon  the  fifth,  ^^ 
would  be  impossible,  because  the  report  expressly  comprised  more  *^ 
than  the  fifth  action  was  brought  for.  And  to  call  upon  the  referees,  and  by 
their  assistance  divide  the  sum,  would  be  an  illegal  stretch  of  power,  which 
was  not  to  be  apprehended  from  the  court.  Nor,  as  to  the  point  of  con- 
solidation, has  the  court  authority  to  do  more  than  grant  imparlances  in 
some  of  the  actions,  to  induce  the  party  to  consent  that  the  trial  of  one  shall 
decide  the  rest,  which  would  be  no  relief  in  the  present  case. 

On  the  15th  of  November,  the  President  delivered  the  opinion  of  the 
court  as  follows : 

Shippen,  President. — ^The  justice  and  fairness  of  the  transaction,  on  the 
part  of  the  plaintiff,  is  so  obvious ;  and  the  consent  of  the  parties  to  con- 
solidate the  actions,  is  so  naturally  implied  from  the  whole  of  the  proceed- 
ings, that  my  brethren  (a)  think  the  report  ought  to  be  confirmed. 

For  myself,  I  doubt  the  legality  of  it,  because  I  do  not  see  how  it  is  pos- 
sible to  enter  judgment  upon  the  report,  so  as  to  avoid  error.  The  consol- 
idation of  actions  is  intended  to  save  expense,  and  might  have  been  ordered 
by  the  court  ou  motion  ;(5)  but  this  agreement  of  the  parties  does  not  ap- 

(a)  Fiteson  and  William  Rush,  Justices. 

(b)  Merrihew  o.  Taylor,  1  Bra  App'x  IxviiL;  Rumsey  «.  Wynkoop,  1  TeatMi5; 
Fr^'or  «.  Kelly,  4  Id.  12a 
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pear  to  me  to  amount  to  a  consolldatioD/  there  being  five  several  roles  of 
reference  in  the  liye  several  actions  ;  and  though,  indeed,  the  referees  have 
undertaken  to  consolidate  them,  I  much  doubt  their  authority  so  to  do. 
Instead  of  finding  a  gross  sum  due  on  all  the  notes,  they  might  have  found 
what  was  duo  on  each  note,  and  have  reported  the  several  sums  on  the 
separate  rules  of  reference.  However,  as  my  brethren  think  the  report 
ought  to  stand,  let  it  be  confirmed,  and  the  plaintiff  may  make  up  the  record 
as  he  thinks  surest,  (a) 

Report  confirmed. 


MoRBis  V.  Tabin. 
Damages  an  protested  bill. 

When  a  bill  of  exchange  had  been  protested  for  non-aceeptanee^  and  one  of  the  drawers  vol- 
untarilj  paid  the  principal,  and  twenty  per  cent  damages,  without  waiting  for  a  protest  for 
non^paymgrUy  which,  however,  was  subsequently  made,  it  was  held,  that  the  drawer  could  not 
recover  back  the  money  paid  as  damages. 

A  Case  was  made  in  this  cause  for  the  opinion  of  the  court,  stating,  that 
the  defendant  bought  a  bill  of  exchange  drawn  by  Benjamin  Harrison  Jd 
Co.  upon  a  house  in  France,  which  was  presented  to  the  drawee,  in  February 
1784,  and  protested  for  non-acceptance.  Before  it  was  presented,  however, 
the  drawee  had  become  insolvent,  and  an  arrBt  was  issued  by  the  French 
government,  prohibiting  the  institution  of  suits  against  him  for  a  certain 
time.  When  the  bill  became  due  (the  arret  still  continuing  in  force),  it  was 
again  presented,  and,  on  the  5th  of  June  1784,  protested  for  non-payment. 
Without  any  knowledge  of  the  second  protest,  and  without  any  suit  or  com- 
pulsion of  law,  the  plaintiff,  who  was  one  of  the  partners  of  the  company  that 
drew  the  bill,,  repaid  the  defendant  the  principal,  interest  and  charges,  with 
twenty  per  cent,  damages.  But,  afterwards,  conceiving  that  he  had  paid 
the  twenty  per  cent,  damages  in  his  own  wrong,  he  brought  this  action  to 
recover  back  the  amount. 

•l48l  ^Sergeanty  for  the  defendant,  contended,  generally,  that,  an  action 
^  lay  against  the  drawer  of  a  bill  of  exchange  upon  a  protest  for  non-ac- 
ceptance only.  Cun.  B.  of  Ex.  77,  83,  86  ;  Bull.  N.  P.  269  ;  Doug.  66.  But 
that,  at  any  rate,  after  a  voluntary  and  deliberate  payment,  the  plaintiff,  in 
an  action  for  money  had  and  received,  ought  not  to  recover  what  the  defend- 
ant might  fairly  accept. 

WUson^  for  the  plaintiff,  denied  that  the  cases  from  Cunningham,  were 

(a)  In  Groff  d.  Musser,  8  S.  &  R.  264,  G.  J.  Tn.GHVAN,  speaking  of  Brown  o.  Scott, 
said,  '*  President  Shippen  thought  that  he  arbitrators  had  no  right  to  consolidate ;  and 
although  he  was  overruled  by  his  associates  (who  were  not  lawyers),  yet  I  have  always 
understood  that  his  opinion  has  been  held  for  law."  The  case  of  Hart  9.  James,  in  the 
supreme  court,  po%%  p.  355,  confirms  the  opinion  of  President  Shippen  ;  and  in  Groff  d. 
Musser,  the  supreme  court  reversed  a  judgment  of  the  common  pleas,  on  the  ground 
that  arbitrators,  under  the  act  of  1810,  had  no  right  to  consolidate,  without  the  consent 
of  the  defendant  ^^  Whether  the  common  pleas  had  power  to  direct  an  amendment," 
said  G.  J.  TiLQHJCAN,  *^is  not  so  clear."  Judge  Duncan  was  decidedly  of  opinion  that 
they  could  not 
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in  point;  disputed  the  authority  of  the  case  in  duller  /  and  asserted  that  t)ie  de- 
cision in  DonglaSy  being  posterior  to  the  revolution,  was  not  law  here.  He 
contended,  that  the  contract  of  the  drawer  was  not  that  his  bill  should  be  ac- 
cepted, but  that  it  should  be  paid ;  that  there  was  no  breach  until  after  the 
day  of  payment ;  that  the  protest  must  then  be  made,  or,  at  least,  within  the 
days  of  grace,  to  entitle  the  holder  to  recover  from  the  drawer  ;  Ld.  Kaym. 
743  ;  and  that  the  act  of  12  Wm.  IILy  c.  70,  which  gives  the  holder  twenty 
per.  cent,  damages,  mentions  only  bills  returned  unpaid,  and  not  unaccepted. 
He  urged  strongly  that  the  readiness  of  the  plaintiff  in  taking  up  his  bills, 
should  operate  in  favor  of  the  present  action,  which  required  only  an  equita- 
ble right  to  maintain  it,  and  which  it  would,  therefore,  be  incongruous  to 
say,  was  more  favorable  for  him,  who  put  his  creditor  to  the  vexation  and 
delay  of  a  lawsuit,  than  to  the  man  of  honor  and  integrity,  who,  in  his 
eagerness  to  do  justice,  had  erroneously  paid  more  than  he  was  bound  to  pay. 
And  he  added,  that  the  twenty  per  cent,  damages,  was  imposed  as  a  penalty, 
and  no  consideration  paid  for  it  by  the  purchaser  of  a  bill,  who,  therefore, 
had  no  right  in  conscience  to  retain  it. 

The  court  held  the  case  under  advisement,  until  the  2lBt  of  November, 
when  the  President  delivered  their  opinion  as  follows  : 

Shippen,  President. — This  is  an  action  for  money  had  and  received  to 
the  plaintiff's  use.  The  facts  are,  that  a  bill  of  exchange  was  drawn  on  a 
house  in  France,  by  Benjamin  Harrison  &  Company,  of  which  company  the 
plaintiff  was  one,  in  favor  of  the  defendant,  or  some  other  person  who  m- 
dorsed  the  bill  to  the  defendant.  The  bill  being  presented  to  the  drawee, 
he  refused  to  accept  it,  and  a  protest  was  made  for  non-acceptance.  The 
bill,  with  the  protest,  was  sent  back,  and  the  plaintiff  being  applied  to  for 
payment,  voluntarily  paid  the  defendant  both  principal  and  damages.  This 
action  is  brought  on  an  implied  assumpsity  to  recover  back  part  of  the 
money,  to  wit,  the  damages,  as  paid  by  mistake  ;  the  plaintiff  contending, 
that  to  compel  him  to  the  payment  of  damages,  there  ought  not  only  to  have 
been  a  protest  for  non-acceptance,  but  likewise  a  protest  for  non-paymerU ; 
and  that  having  paid  those  damages,  when  by  law  he  was  not  obliged  to  pay 
them,  he  ought  in  justice  to  recover  the  money  back. 

This  is  a  liberal  kind  of  action,  and  will  lie  in  all  cases  where  by  the 
ties  of  natural  justice  and  equity  the  defendant  ought  to  refund  the  money 
paid  to  him  ;  but  where  the  party  might  with  a  good  conscience  receive  the 
money,  and  there  was  no  deceit  or  unfair  practice  *in  obtaining  it,  r«i  jq 
although  it  was  money  which  the  party  could  not  recover  by  law,  this  *■ 
action  has  never  been  so  far  extended  as  to  enable  the  party  who  paid  the 
money  voluntarily,  to  recover  it  back  again,  (a)  The  case  of  JLowrey  v. 
JBourdieUy  in  Doug.  462,  and  that  of  Farmer  v.  Arundel^  in  2  W.  Black.  825, 
are  full  to  this  point. 

In  the  present  case,  the  defendant  had  presented  the  bill  to  the  drawee 
for  acceptance,  and,  on  refusal,  got  it  protested.  Shortly  after,  and  before 
the  day  of  payment,  an  arrU  from  the  king  of  France  prohibits  the  cred- 
itors of  the  drawee  from  suing  him  ;  upon  which,  the  bill  was  immediately 

(a)  s.  p.  Irvine  9.  Hanlin,  10  S.  &  K  220.  And  see  Bogart «.  Kevins,  6  S.  &  R.  869 ; 
SCathers  o.  Pearson,  18  Id.  25a 
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sent  back,  and  Mr.  Morris^  without  waiting  for  a  protest  for  non-payment, 
voluntarily  takes  up  the  bill  and  pays  the  damages.  A  protest  for  non- 
payment, however,  appears  to  have  been  made  in  France,  before  the  money 
was  paid  by  Mr.  Morris,  although  he  did  not  know  it.  Tbe  defendant  had 
acted  with  fairness,  and  lain  out  of  his  money,  and  might  with  a  good  con- 
science receive  the  legal  damages. 

The  point  of  law  princi2)ally  agitated  in  this  cause,  whether  a  protest  for 
non-acceptance  only,  is  sufficient  to  recover  the  money  from  the  drawer,  is 
not  material  to  be  determined  in  this  action,  because,  as  it  is  voluntarily 
paid,  and  the  defendant  might,  consistent  with  justice,  receive  it,  whether 
that  point  of  law  is  for  or  against  the  plaintiff,  we  think,  he  cannot  recover 
the  money  back,  (a) 

Judgment  for  the  defendant. 

Henbebson  V,  Allen. 
Practice. — Insolvenoy. 

A  Judgment  had  been  entered,  at -the  settlement  of  the  docket,  and  the 
defendant  was  taken  in  execution  on  a  ca.  «a.,  returnable  to  December  term 
1785.  He  now  applied  for  the  benefit  of  the  insolvent  acts,  although  he  was 
not  taken  in  execution,  until  the  26th  of  September,  and  his  petition  was  pre- 
sented subsequent  to  the  application  made  by  the  debtors,  on  the  third  day 
of  the  term. 

The  Coubt  said,  that  the  practice  under  the  act  for  the  relief  of  insolv- 
ent debtors,  was,  that  only  those  should  be  discharged,  who  made  their 
application  within  the  three  first  days  of  the  term  ;  for,  otherwise,  the  court 
might  be  continually  employed  on  this  business,  to  the  delay  and  detriment 
of  every  other. 

The  Prothonotary  mentioned,  on  this  occasion,  that  it  was  the  constant 
practice  to  inquire,  whether  the  writ  of  execution  was  returnable  to  the 
term  at  which  the  defendant  applied  for  his  discharge.  (^) 

The  petition  was  dismissed. 

JBankaony  for  the  plaintiff.    Rawle^  for  the  defendant. 

(a)  It  is  now  well  settled,  that  if  a  bill  of  exchange  be  not  accepted,  an  action  will 
lie  upon  it  against  the  drawer,  before  the  time  when  it  is  made  payable.  Taan  o.  Le 
Gaux,  1  Yeates  204.  But  it  was  ruled  in  that  case,  that  the  holder  was  not  entitled  to 
the  twenty  per  cent  damages,  without  a  protost  for  non-payment ;  the  act  of  1700  (1 
Sm.  Laws  16)  giving  damages  only  in  the  case  of  bills  **  returned  back  unpaid  with  a 
l^ai  protest."  The  act  of  1700  was  repealed  by  the  act  of  80th  March  1821,  which 
established  a  rate  of  damages  for  different  parts  of  the  world,  but  the  expressions  of  the 
latter  act  are  almost  exactly  the  same  as  those  of  the  act  of  1700. 

(6)  See  Mifttin  «.  Gasqui,  anu^  p.  142,  and  note. 
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Bbspublioa  v.  Caldwell. 
Indidnnervt  for  mtiscmoe. 

It  is  no  defenfle  to  an  indictment  for  nuisance,  in  erecting  a  wharf  on  the  public  property,  that 
it  would  be  beneficial  to  the  public. 

This  was  an  indictment  for  a  nuisance^  in  erecting  a  wharf  on  the  public 
property.  The  defendant  offered  witnesses  to  prove  that  the  erection  of  the 
wharf  had  been  beneficial  to  the  public,  and  therefore,  not  to  be  regarded 
as  a  nuisance.    But — 

McKean,  Chief  Justice,  delivered  the  opinion  of  the  court,  that  the  evi- 
dence was  inadmissible,  for  two  reasons :  Firsty  Because  it  would  only 
amount  to  matter  of  opinion,  whereas,  it  is  on  facts  the  court  must  pro- 
ceed ;  and  the  necessary  facts  are  already  in  proof.  Secondly ^  Because 
it  would  be  no  justification  ;  for,  on  the  same  principle  that  the  defendant 
might  carry  his  wharf  twelve  feet,  he  could  justify  extending  it  farther  ;  or 
any  other  man  might  excuse  a  similar  intrusion.  Suppose,  for  instance,  a 
street  were  60  feet  wide,  12  feet  might  be  taken  off  it,  without  doing  any 
material  injury  to  the  public  property,  or  creating  any  great  obstruction  to 
passengers ;  yet  surely  this  will  not  justify  any  man's  actually  buildi^f* 
upon,  and  assuming  the  property  of  the  twelve  feet  that  could  be  tin* 
spared. 
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HOLLINGSWOBTH  V.   HAMELDf. 

Preference  of  commonwealth. 

Wliero  anditora,  in  a  domestic  attachment  had.  made  a  dividend,  without  notice  of  the  indebted- 
ness of  the  defendant  to  the  commonwealth  in  a  bond  for  dutieSi  it  was  h/dd^  that  the  coiLmon* 
wealth  was  not  entitled  to  a  preference 

The  defendant  having  absconded,  a  domestic  attachment  issued  against 
him,  at  the  suit  of  the  plaintift,  and  the  auditors,  under  that  process,  having 
advertised  that  all  persons,  who  had  demands,  should  send  in  their  accounts, 
in  a  reasonable  time  afterwards,  made  a  dividend  among  the  creditors  that 
filed  their  claims.  Previously  to  issuing  the  domestic  attachment,  the  de- 
fendant was  indebted  to  the  Commonwealth  for  duties  upon  a  cargo  imported, 
and  having  given  bond  to  Sharp  Delany  (who  was  the  collector,  but  not  sc 
named  in  the  bond),  a  writ  was  thereupon  issued  against  him,  but  was  re- 
turned non  est  inventus.  Of  this,  however,  the  auditors  had  no  notice,  until 
the  dividend  above  mentioned  was  paid.  Delany  now  claimed  full  payment. 
The  matter  was  referred  to  the  opinion  of  the  court  upon  a  case  stated, 
which  was  argued,  at  an  adjourned  court,  on  the  11th  of  February  1785,  by 
the  Attorney-  General^  for  the  Commonwealth  ;  Cox^  IngersoU  and  Sergeant^ 
for  the  creditors. 

The  CouBT  unanimously  decided,  that,  on  these  facts,  the  Commonwealth 
was  entitled  to  no  preference. 


*162]  *  Lazabus  Babnet's  Oabb. 

Foreign  attachment. — InhdbUcmt. 

What  drcumstanoes  render  a  person  an  inhabitatU^  within  the  attachment  kwi. 

Lazabus  Babnet  having  absconded,  several  foreign  attachments  were 
issued  against  him  ;  and  afterwards,  motions  were  made  to  set  them  aside, 
respectively,  in  favor  of  a  domestic  attachment,  which  had  likewise  issued 
against  him.     These  motions  were  all  founded  upon  the  following  affidavit : 

*' Daniel  Benezet  maketh  oath,  that  on  or  about  the  12th  day  of  May 

156 


1785J  COURT  OP  COMMON  PLEAS  162 

Barneys  Case. 

1 783y  the  deponent  let  his  house  in  Second  street,  Philadelphia,  to  a  certain 
Ijazarus  Bamet ;  that  the  said  Lazarus  Bamet  had  resided  therein,  and  fol- 
lowed the  business  of  a  merchant  or  storekeeper,  from  that  time  until  about 
two  weeks  ago,  when  the  said  Lazarus  absconded  from  the  city,  or  secreted 
himself  therein,  as  this  deponent  is  informed.  And  this  deponent  further 
saith,  that  the  said  Lazanis  Bamet  appeared  to  him  to  be  a  married  man, 
and  having  a  family  and  servants  in  his  house."  Sworn  the  1 1th  of  December 
1784. 

This  case  was  argued  on  the  20th  of  January,  by  Sergeant  and  Levy^ 
against  the  foreign  attachments  ;  and  Wilson  and  IngersoUy  in  support  of 
them.  On  the  27th  of  the  same  month,  the  President  delivered  the  unani- 
mous opinion  of  the  court. 

Shifpen,  President. — ^The  question  before  us  is,  whether  the  foreign  at- 
tachments, or  the  domestic  attachment,  issued  against  Lazarus  Bamet,  shall 
be  established  ?  The  arguments  in  support  of  the  foreign  attachments,  are 
chiefly  founded  on  the  third  clause  in  the  first  act  of  assembly,  which  says 
that  '^  no  writ  of  attachment  shall  be  granted  against  any  person's  effects, 
but  such  only  as,  at  the  time  of  granting  such  writs,  are  not  resident,  or  re- 
siding, within  this  province ; "  and  on  that  of  the  second  act,  which  leaves 
non-residents  to  be  proceeded  against  by  foreign  attachments,  agreeable  to 
the  directions  of  the  first  act.  And  it  is  urged,  that  in  the  present  case,  it 
does  not  appear  that  Lazarus  Bamet  was  resident  or  residing  within  the  state, 
at  the  time  of  granting  the  domestic  attachment,  and,  if  he  was  not  so 
resident,  he  is  the  object  of  the  foreign  attachment  law. 

Our  opinion  on  this  ease,  must  be  founded  upon  a  connected  view  of  the 
several  acts  of  assembly  relating  to  attachments  ;  and  these  are  the  4  Ann.^ 
c.  28,  the  9  Geo.  /.,  c.  3,  and  the  14  Geo.  IIL^  c.  5.  (a) 

The  object  in  passing  the  first  act  was,  to  subject  the  effects  of  absent 
debtors  to  the  payment  of  their  debts  ;  as  it  appears  by  the  preamble,  that 
before  that  time,  they  were  not  equally  liable  with  the  effects  of  those  per- 
sons who  resided  on  the  spot.  Within  the  provisions  of  that  act,  three  sorts 
of  debtors  were  included  : — 1st.  Those  who  never  resided  here,  or  whose 
actual  residence  was  abroad.  2d.  lliose  who  had  resided  here,  and  had 
absconded,  or  otherwise  removed  ;  both  of  which  are  comprised  in  the  gen- 
eral description  of  non-residents  in  the  third  clause  of  the  act.  And  Sd. 
Those  who  *were  still  here,  but  were  about  to  remove,  without  giving  r^,^^ 
security  to  their  creditors.  In  the  second  act,  it  is  stated,  "that  L 
divers  irregularities  and  fraudulent  practices  had  happened,  to  the  injury  of 
such  creditors  as  were  willing  to  accept  an  equal  share  of  the  effects  of  their 
debtors,"  and  from  these  general  expressions  we  are  left  to  consider,  to  which 
of  the  foregoing  descriptions  of  debtors,  the  preamble  refers.  It  could  not 
be  the  first ;  they  residing  abroad,  and  their  effects  coming  here  only  occa- 
sionally, there  was  no  great  danger  of  fraudulent  practices ;  and  so  it 
appears  by  the  subsequent  law  still  continuing  the  same  remedy  against 
them.  With  respect,  however,  to  the  other  two  classes,  it  was  possible  for  a 
creditor  to  seduce  his  debtor  to  leave  the  province,  or  to  entrap  him  into  the 
commission  of  some  other  act,  which  brought  him  within  the  construction  of 

(a)  Act£  of  1705  (1  Sm.  Laws,  45),  1723  (Id.  158),  and  1774  (repealed). 
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the  law,  and  to  seize  npon  all  his  effects.  The  act,  therefore,  makes  an  en- 
tire new  provision,  with  respect  to  both  the  latter  descriptions  of  persons, 
and  consolidates  the  two  cases.  It  mentions  nothing  of  persons  absenting 
themselves  oiU  of  the  province^  nor  of  persons  refusing  to  give  security  ;  but 
enacts,  generally,  that  all  persons  who  had  absconded  from  their  usual  place 
of  abode,  for  six  days,  with  design  to  defraud  their  creditors,  and  not  dis- 
tinguishing whether  in  the  province,  or  out  of  the  province  ;  if  they  ab- 
sconded with  that  design,  they  were  persons  whose  effects  the  legislature 
intended  should  bo  divided  among  their  creditors.  To  say,  that  they  must 
be  still  remaining  in  the  province,  would  be  needlessly  restraining  the  gener- 
ality of  the  words  of  the  act,  which  suggests  that  sometimes  they  may  have 
left  the  province,  by  the  words,  '^  and  had  not  left  a  clear  estate  in  fee  simple, 
within  the  province,  sufficient  to  pay  their  debts." 

The  last  clause  of  the  second  act  provides,  that  ^^  nothing  in  this  act 
shall  be  construed  to  exempt  the  goods  or  effects  of  any  person  or  persons, 
not  inhabitants  of  this  province,  from  being  attached  according  to  the 
directions  of  the  former  act."  Here  appears  a  designed  variation  from  the 
expression  used  in  the  first  act :  it  does  not  say  persons  not  residing 
in  the  province,  at  the  time  of  issuing  the  attachment,  but,  generally,  persons 
not  inhabitants  of  the  province,  and  seems  expressly  meant  to  take  in  only 
those  persons  first  described  in  the  former  act,  persons  who  never  resided 
here,  or  whose  actual  residence  was  in  another  country.  A  contrary  con- 
struction would  defeat  the  general  intention  of  the  legislature,  as  in  most 
cases,  those  debtors  who  escape  from  their  creditors,  go  out.  of  the  state. 
Nor  is  it  material  as  to  the  policy  of  the  act,  whether  he  remains  in  the 
8t4ite,  or  goes  out  of  it ;  he  has  committed  an  act  similar  to  an  act  of  bank- 
ruptcy, by  absconding  with  a  fraudulent  design  ;  and  in  that  case,  and  in  that 
only,  is  he  the  object  of  the  second  act. 

The  word  "  inhabitant "  has  a  plain  meaning.  A  person  coming  hither 
occasionally,  as  a  captain  of  a  ship,  in  the  course  of  trade,  cannot  be  called 
an  inhabitant ;  nor  does  a  person  going  from  his  settled  habitation  here,  on 
occasional  business  to  Boston,  or  any  other  place,  cease  to  be  an  inhabitant. 
*164I  ^^^  *  ™*^  ^^^  comes  from  *another  place  to  reside  among  us,  intro- 
^  duces  his  family  here,  takes  a  house,  engages  in  trade,  contracts  debts, 
and,  after  some  time,  runs  away  with  design  to  defraud  his  creditors,  he 
ought  surely  to  be  considered  such  an  inhabitant  as  not  to  be  an  object  of 
the  foreign  attachment,  but  of  the  domestic  one,  and  as  a  person  whose 
effects  should  be  seized  for  the  benefit  of  all  his  creditors,  and  not  of  the 
first  creditor  who  shall  take  out  a  foreign  attachment,  otherwise,  there  would 
be  few  objects  for  this  equitable  law  to  operate  upon. 

Such  has  been  the  uniform  construction  of  the  law  of  attachments  in 
Pennsylvania  from  the  year  1724,  to  the  passing  of  the  act  of  the  14  Geo, 
IILj  c.  5,  whicih  last  act  gives  a  legislative  sanction  to  the  preceding  prac- 
tice. "We  have,  therefore,  no  hesitation  in  declaring  our  unanimous  opiuion, 
that  the  foreign  attachments  against  Lazarus  Bamet  be  dissolved,  (a) 

The  foreign  attachments  dissolved.  - 

(a)  See  Taylor  «.  Knox,  poit^  p.  158 ;  Lyle  «.  Foreman,  po9t,  p.  480 ;  Keiinedy  v. 
Haillie,  3  Yeates  65 ;  Mailor  «.  French,  4  Id.  241  \  Bainbridge  «.  Alderaon,  2  Bra  61 ; 
Redwood  t).  Goubequa^  Id.  68. 
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Casb  v.  Huftt. 
Practice. — DefavU. 

In  this  case,  it  wae  raled  by  The  Coubt,  that,  to  entitle  the  plaintiff  to 
Judgment  by  default,  the  service  of  a  summons  on  the  person  of  the  def ei  d- 
anty  as  well  as  if  left  at  his  house,  must  be  ten  days  before  the  return,  (a) 


ViBNNE  V.  MoCakty,  Surviving  Partner. 
Foreign  attachmerU. — Partnership. 

The  oonrt  wUl  inquire  into  the  cause  of  action,  in  the  caae  of  foreign  attachments,  and  dissolve 
them  if  sufficient  cause  be  not  shown. 

The  separate  creditor  of  a  deceased  partner  cannot  maintain  an  action  against  the  sunriTing  part- 
ner, for  moneys  which  have  come  into  his  hands  in  that  capacity. 

After  argument  (by  Coxe,  Wilcocks  and  Wilson^  for  the  plaintifl^,  and 
by  IngeraoU  and  Lewis^  for  the  defendant),  the  President  delivered  the 
opinion  of  the  court  in  this  cause. 

Shippen,  President. — ^The  first  point  to  be  considered  in  this  case,  is, 
whether  the  court  think  themselves  authorized  to  inquire  into  the  cause  of 
action  in  the  case  of  attachments,  as  they  do  in  cases  of  capias,  where  the 
defendant's  person  is  taken  into  custody  ?  The  reason  of  inquiring  into  the 
cause  of  action  on  writs  issued  against  the  person,  is  to  prevent  a  vexatious 
plaintiff  from  imprisoning  the  body  of  the  defendant  toithout  cause.  In  the 
case  of  attachments,  though  the  reason  may  not  perhaps  be  so  forcible,  as  the 
personal  liberty  of  the  defendant  is  more  precious  than  his  property,  yet 
the  abuse  of  the  process  of  law  may  be  as  great,  and  the  necessity  of  provid- 
ing against  a  wanton  and  groundless  seizure  of  the  defendant's  effects,  as 
obvious.  In  the  case  of  specific  articles  attached,  a  stranger's  ship,  or  other 
effects,  may  be  taken  out  of  his  hands,  and  detained  for  such  a  length  of 
time  as  to  ruin  his  voyage,  and  embarrass  his  affairs  beyond  redress.  So,  in 
the  case  of  debts  attached,  his  property  may  be  locked  up,  his  remittances 
prevented,  and  the  injury  nearly  as  great  in  the  other  case.  The  bail 
marked  by  an  attorney,  or  *a  malicious  plaintiff,  may  be  out  of  all  r«ige 
bounds  disproportioned  to  the  debt ;  and  if  there  was  no  way  of  ^ 
examining  into  the  justice  or  extent  of  the  demand,  a  defendant  might  be  at 
the  mercy  of  the  plaintiff,  to  bo  ruined  at  his  pleasure.  All  these  mischiefs 
may  be  prevented,  without  injury  to  any  one,  by  an  inquiry  made  by  the 
court  into  the  cause  of  action,  in  the  same  manner  that  it  is  every  day  done 


(a)  Whenever  it  appears,  on  the  lecord,  that  the  summons  was  not  served  ten  days 
before  the  return,  the  supremo  court  will  reverse  the  judgment  Fitzsimons  v.  Solo- 
mon, 2  Binn.  4^6 ;  Morrison  9.  WetUerill,  b  iS.  &  R.  504.  But,  it  seems^  from  the  iast- 
mentlaned  case,  that  if  the  summons  was  returned,  generally,  *^  served,*'  without  stat- 
ing  the  time  of  the  service,  the  supreme  court  will  presume  that  it  was  duly  served,  to 
entitle  the  plaintiff  to  judgment  The  act  of  assembly  requires  that  the  declaration 
should  be  tiled  Jive  days  before  the  return  of  the  writ ;  but  in  practice  tliis  is  not 
attended  to,  and  according  to  Duncan,  J.  in  Morrison  v,  Wetherill,  it  is  sufiicient,  if  th^ 
declaration  bo  hied  at  any  time  before  judgment  Ab  to  the  man  ler  of  serving  tbt 
ftunuuons,  see  Bujac  v.  Morgan,  3  Veates  25b. 
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in  cases  of  capias  /  and  we  think  the  spirit  of  the  law,  and  sound  reason, 
point  out  the  necessity  of  such  an  interposition,  (a) 

The  cause  of  action  shown  in  this  case,  is  a  bill  of  exchange  drawn  by 
James  Cummins,  with  a  protest  for  non-payment,  and  this  would  undoubt- 
edly be  a  sufficient  cause  of  action  against  James  Cummins,  his  executors 
or  administrators  ;  but  to  make  it  amount  to  a  cause  of  action  against  Wil- 
liam McCarty,  the  surviving  partner  of  James  Cummins,  it  being  the  sepa- 
rate debt  of  James  Cummins,  contracted  before  the  partnership,  something 
more  must  be  shown.  All  that  is  shown  is,  that  he  has  a  sum  of  money  in 
his  hands,  recovered  in  two  actions,  one  against  John  Nixon,  as  administra- 
tor of  James  Cummins,  the  other  against  MiMin  and  Butler,  both  sums  re- 
covered by  McCarty  as  surviving  partner  of  Cummins.  This  is  an  action  a« 
common  law,  und  I  am  at  a  loss  to  find  out  upon  what  principle  it  can  be 
supported.  I  have  heard  of  no  case  which  gives  a  creditor  an  action  against 
the  debtor  of  his  debtor — there  is  no  privity  between  the  parties.  (^)  An 
attachment  will  lie  against  the  debtor  himself,  and  that  attachment  may  be 
laid  in  the  hands  of  a  third  person  as  garnishee  ;  but  to  bring  the  action 
originally  against  that  third  person,  is,  I  believe,  without  example,  unless 
some  particular  lien  appears  on  the  goods  or  money  in  his  hands  ;  and  no 
lien  appears  in  favor  of  this  creditor  which  does  not  exist  in  favor  of  every 
other  private  creditor  of  Cummins.  Besides,  there  appears  to  have  been  a 
verdict  of  a  jury,  and  a  judgment  of  a  court  of  law,  upon  the  very  point  on 
which  the  plaintiff  founds  his  demand.  If  the  administrator  of  Cummins 
could  not  retain  this  money  against  the  surviving  partner  (the  administrator 
being  the  proper  representative  of  all  the  creditors),  how  can  a  single  cred- 
itor maintain  an  action  for  that  very  money  ?(c) 

We  are,  therefore,  of  opinion,  that  no  sufficient  cause  of  action  appears 
against  the  defendant,  and  adjudge,  that  the  money  and  effects  of  the  de- 
fendant be  discharged  from  the  attachment,  (c?) 

(a)  The  right  of  inquiring  into  the  cause  of  action,  in  cases  of  foreign  attachment,  S? 
now  firmly  established,  and  the  practice  has  been  regulated  by  several  reported  decif>- 
ions.  As  to  the  time  in  which  the  motion  must  be  made,  see  Whiteside  v.  Oakman, 
post^  p.  294 ;  Penman  v.  Gardener,  4  Yeates  6 ;  Miles  v,  McFarland,  cited  in  Sergeant 
on  Attachments,  p.  188  ;  Kearney  i?.  McOuUough,  5  Binn.  889.  Upon  the  manner  of 
showing  cause,  see  Taylor  v.  Knox,  post^  p.  158 ;  Redwood  c.  Consequa,  2  Bro.  78 ;  Mol- 
let  V.  Fonsera,  4  S.  &  R.  543  ;  Elbridge  v.  Robinson,  Id.  548.^ 

{h)  s.  p.  King  of  Spain  «.  Oliver,  Peters  0.  C.  288. 

(e)  See  McCarty  v,  Nixon,  2  Dall.  65,  66,  in  note ;  McCarty  9.  Emlen,  2  Yeates  190; 
8.  c.  2  Dall.  277 ;  Knox  t^.  Summers,  4  Yeates  477 ;  Boll  d,  Newman,  5  S.  &  R.  78 ; 
Bank  N.  A.  t>.  McCall,  8  Binn.  388 ;  s.  c.  4  Id.  871 ;  Vanderwick  t>.  Summerl,  2  W.  0. 
C.  41. 

{d)  This  case  was  brought  before  the  court  upon  a  doubt  entertained  by  Mr.  Presi- 
dent Shippen,  of  the  power  of  a  single  judge  to  afford  a  remedy  in  the  case  of  attach- 
ments, similar  to  that  usually  given  in  cases  of  arrests.  In  the  latter  case,  the  cause  is 
still  continued  in  court,  by  ordering  a  common  appearance  ;  but  in  attachments,  the  de- 
fendant being  absent,  cannot  enter  a  common  appearance,  or  give  a  warrant  of  attorney 
for  that  purpose.     Therefore,  all  that  can  be  done,  where  no  cause  of  action  can  be 

'  The  garnishee  may  rule  the  plaintiff   to     226.    So,  he  may  rule  the  plaintiff  to  issne  a 
show  cause  of  action.    Erb  v,  Landis,  8  Clark    tcve  fac\a».    Finch  v.  BuUock,  10  FhilAi  818. 
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Replevin. 

Practice  in  the  action  of  replevin,  in  Pennsylvania. 

Replevin  issues  in  tliis  state,  wherever  a  plaintiff  claims  goods  in  possession  of  another. 

Judicial  writs,  ds  proprietate  probanda^  do  not  issue  here ;  but  where  defendant  claims  property 

in  the  goods,  he  gives  security  to  deliver  them,  if,  on  trial,  the  property  shall  not  be  found  in 

him. 

Rbpucvin.  The  defendant  pleaded  property  and  gave  bond;  upon 
which  Zevy,  for  the  plaintiff,  moved  for  a  writ  de  proprietate  prohanda; 
and  after  argument,  on  a  rule  to  show  cause  why  it  should  not  issue,  the 
President  delivered  the  opinion  of  the  court  as  follows  : 

Shifpibx,  President. — In  England,  there  are  two  kinds  of  replevin  ;  firsty 
by  common  law,  when  the  writ  issues  out  of  the  court  of  chancery  :  seo 
ondly,  by  the  statute  of  Marlbridge,  which  enables  the  sheriff  to  make  re- 
plevins, without  writ,  and  then,  having  taken  security,  he  proceeds  on  the  com- 
plaint of  the  plaintiff,  either  by  parol,  or  precept  to  his  bailiff.  In  the  latter 
case,  the  writ  de  proprietate  probanda  issues  at  once,  upon  claim  of  prop- 
erty ;  and  being  tried  by  an  inquest,  if  it  is  found  for  the  plaintiff,  the 
sheriff  goes  on  to  make  the  replevin  ;  but,  if  for  the  defendant,  he  forbears. 
This  summary  proceeding,  with  regard  to  the  writ  de  proprietate  probanda^ 
is  confined,  however,  to  the  case  of  a  plaint  in  the  sheriff's  court,  under 
the  statute  ;  for  when  replevins  are  at  common  law,  no  writ  de  proprietate 
probanda  issues,  until  after  the  return  of  the  sheriff  on  a  pluries  replevin  ;  the 
original  writ,  or  the  alias,  being  only  directory  to  the  sheriff  to  make  re- 
plevin, and  proceed  in  the  county  court,  and  are  not  returnable  process,  as 
the  pluries  is,  by  havmg  in  it  the  clause  of  "  vel  nobis  causam  sigyiificesy 
If,  therefore,  the  pluries  is  returned  into  the  king's  bench  or  common  pleas, 
with  a  claim  of  property  by  the  defendant,  a  judicial  writ,  de  proprietate 
probanda,  may  issue,  returnable  into  either  of  those  courts.  But  on  this  writ, 
if  the  sheriff's  inquest  find  property  in  the  defendant,  the  plaintiff  is  not  con- 
cluded, being  only  in  inquest  of  office  ;  and  he  may  either  bring  a  new 
replevin,  or  an  action  of  trespass  against  the  sheriff,  in  which  the  question  of 
property  shall  be  finally  tried.  But  when  the  parties  have  appeared  in  banc, 
and  the  defendant  claims  property  on  plea,  no  writ  de  proprietate  probanda 
can  issue  at  all,  but  the  claim  must  be  tried  in  court. 

Having  thus  stated  the  law  in  England,  we  must  now  inquire,  on  what 
footing  replevins  are  in  Pennsylvania,  and  under  what  law  they  issue. 

It  is  clear,  that  in  this  state  there  can  be  no  replevin  under  the  statute  of 
Marlbridge,  since  there  is  here  no  such  county  court  to  enter  plaint,  as  in 
England,  nor  any  sheriff  empowered  by  his  own  authority  to  make  replevin  ; 
and,  consequently,  there  can  be  no  sunmiary  proceeding,  as  to  the  writ 
de  proprietate  probanda.  With  respect  to  writs  of  replevin  at  common  law, 
these,  likewise,  cannot  be  issued  in  Pennsylvania,  for  want  of  a  court  of 
chancery,  from  which  they  might  issue  as  an  original  writ.   Hence,  it  was  nec- 

sbown,  is  to  dissolve  the  attachment^  which  it  is  only  in  the  power  of  the  court  from 
whence  the  writ  issues,  to  dp.* 

I  See  Swilkey  v.  Bbaibley,  9  Lancaster  Bar,    action  is  not  amendable.    Mylert  v.  Whita^  I 
114.    The  affidavit  of  the  plaintiirs  cause  of    W.  K.  0.  585. 
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essary  to  make  a  law  for  ourselves,  and  this  was  accordingly  done,  in  the 
year  1705,  by  an  act  of  assembly,  which  directs,  that  "it  shall  be  law- 
».  «w-|  ful  *for  the  justices  of  each  county,  to  grant  writs  of  replevin  in  all 
-'  cases  whatsoever,  where  replevins  may  be  granted  by  the  laws  of 
England,  taking  security  as  the  said  law  directs,  and  make  them  returnable 
to  the  respective  courts  of  common  pleas,  in  the  proper  county,  tJiere  to  be 
determined  according  to  law."     (1  Sm.  Laws,  44.) 

Tliis  act  seems  then  to  have  made  a  very  considerable  alteration  in  the 
proceedings  in  replevin :  for,  1st.  It  does  not  recognise  two  kinds  of  re- 
plevin, one  by  plaint,  and  the  other  by  writ.  2d.  Replevins  are  made  al- 
ways returnable  writs,  and  the  parties'  appearance  required  on  the  return  : 
and  3d.  They  are  directed  to  be  there  determined,  that  is,  in  the  court  of 
common  pleas.  As  the  proceedings  are  different,  so  has  been  the  practice 
under  the  law  ;  and  in  writs  of  replevin  here  (as  in  other  cases),  a  summons 
to  the  defendant  to  appear,  is  always  inserted,  and  a  precise  day  given  for 
his  appearance.  Nor  is  the  writ  liable  to  be  defeated,  by  a  claim  of  property, 
as  it  is  in  England  ;  where  that  claim,  as  I  have  already  observed,  puts  an 
end  to  the  suit  on  the  replevin,  so  that,  if  it  is  afterwards  revived,  it  must  be 
by  the  writ  de  propHetate  probanda.  But  in  Pennsylvania,  the  practice  on  a 
claim  of  property  has  been  agreeable  to  the  act  of  assembly  ;  the  suit  goes 
on,  and  although  the  claim  prevents  the  delivery  of  the  goods  to  the  plain- 
tiff in  replevin,  yet,  the  defendant  gives  security  to  deliver  them,  if,  on  trial, 
the  property  shall  not  be  found  in  him.  (a)  This  practice,  therefore,  clearly 
supposes  that  the  trial  of  property  was  intended,  by  the  act  of  assembly,  to 
be  in  the  court  of  common  pleas,  and  not  elsewhere. 

No  writs  de  proprietate  probanda  have  hitherto  issued  in  this  state.  The 
summary  writ,  under  the  statute  of  Marlbridge,  seems  indeed  to  be  the  only 
one,  which  can,  in  most  cases,  be  of  real  use,  by  the  immediate  intervention 
of  an  inquest  to  decide  the  claim  of  property  ;  but,  for  the  reasons  before 
assigned,  that  cannot  issue  here.  The  judicicU  writ  too,  if  it  could  issue 
agreeable  to  our  act  of  assembly,  would  rather  occasion  delay,  than  expe- 
dite the  cause,  and  could,  in  very  few  instances,  answer  the  ends  expected 
from  it.  For,  Jlrsty  it  cannot  issue  until  after  the  return  of  the  pluriea  writ  of 
replevin,  when  the  time  would,  perhaps,  be  elapsed,  in  which  it  would  be  of 
most  importance  to  determine  the  question  of  property  :  and  secondly,  if  it 
should  issue  and  be  executed,  it  would  not  be  final,  in  case  the  property 

{a)  In  Hocker  v.  Strieker,  poit^  p.  225,  it  was  ruUd^  that  the  sheriff  ought  to  allow  a 
reasonable  time  for  the  defendant  to  find  security,  and  if  he  refused  to  give  time,  he 
oould  not  justify  in  an  action  of  trespass.  The  bail  given  by  the  defendant,  it  has  been 
held  (Miller  f).  Foutz,  2  Yeates  418),  are  liable  to  the  full  amount  of  the  penalty  of  their 
bond,  which  is  generally  in  double  the  value  of  the  goods.  On  the  issue  under  the 
plea  of  property,  the  defendant  may  show  either  a  general  or  special  property  in  him- 
self. Murray  v.  Paisley,  1  Yeates  197.  And  the  jury,  if  they  find  for  the  plaintiff, 
may  assess  damages  for  the  detention,  beyond  the  value  of  the  property.  Warner  «. 
Aughenbaugh,  15  S  &  R.  1.^ 

1  The  giving  of  a  property  bond  changes  the  goods,  if   adjudged   by  law,  is   illegal ;    the 

title,  and  turns  the  plaintifTs  right  into  a  chose  judgment  is  only  for  damages  and  costs.  Chaffee 

in  action.    Fisher  v.  WhooUerv,  26  Penn.  St.  t>.  Sangston,  10  WatU  265 ;  Moore  v.  Rhenk,  8 

197 ;  Rockey  v.  Barkhalter,  6S  Id.  221.    There-  Penn.  St  18 ;  Fisher  v.  WhooUeiy,  ut  mpra^ 
lore,  a  clause  providing  for  a  retom  of  the 
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should  be  found  for  the  defendant,  being  only  an  inquest  of  office,  and  the 
plaintiff  still  entitled  to  a  new  replevin,  or  an  action  of  trespass  against  the 
sheriff. 

In  England,  most  cases  of  replevin  are  founded  on  previous  distresses  for 
rent ;  and  it  is  even  said  in  some  books,  that  it  lies  in  no  other.  But  here,  it 
issues,  wherever  a  plaintiff  claims  goods  in  the  possession  of  another  ;(a) 
and  accordingly,  things  of  great  value,  as  ships,  are  frequently  replevied. 
If,  therefore,  a  hasty  change  of  possession  should  take  place  by  a  sheriff*8 
inquest,  it  might  be  attended  with  great  mischiefs  ;  and  vessels  loaded,  and 
ready  to  sail,  might  be  ordered  out  of  the  possession  of  those  who  have  long 
held  them,  although  able  and  willing  to  give  security  to  the  value. 

*0n  the  whole,  after  the  present  practice  on  replevins  has  been  of  r#, -.j> 
so  many  years  standing,  and  seems  founded  on  a  law  of  our  own,  we  *- 
think,  it  would  be  improper  to  make  such  an  alteration,  as  would  be  occa- 
sioned by  issuing  judicial  writs  de  proprietcUe  probanda. 

The  role  discharged. 


Tatlob  v.  E[nox  et  aL 

FiNLAYSON    V.   EnOX    tit  ol. 

Foreign  ottachTnent 

What  drcnmBtaaoes  make  a  person  an  inhabitant,  under  the  attachment  laws. 

An  affidavit  of  debt,  sworn  to  before  the  Lord  Mayor  of  London,  was  held  to  be  lufficient 

Foreign  Attachments.  In  these  cases,  rules  had  been  obtained  to  show 
cause  of  action,  and  why  the  attachments  should  not  be  quashed. 

On  the  argument,  the  garnishee,  Henderson  (who  was  also  a  copartnei 
with  the  defendants),  produced  several  witnesses,  by  whose  testimony  the 
following  facts  were  established  :  That  David  Knox  came  to  Philadelphia 
in  the  spring  of  1784  ;  that  he  brought  furniture  with  him,  hired  a  dwelling- 
house  and  store,  and  professed  an  intention  ''  to  lay  his  bones  here."  That 
he  went  to  Virginia,  in  February  1785, (a)  and  sailed  thence  to  England,  in 

(a)  s.  p.  Shcarick  f .  Huber,  6  Binn.  8 ;  Stoughton  f>,  Rappalo,  8  S.  &  R.  662. 
Woods  D.  Nixon,  Addis.  184.  The  rule  is  not  universal,  however,  in  its  application ; 
since  the  act  of  1779  (1  Sm.  Laws,  470)  declares  all  writs  of  replevin  issued  for  goods 
taken  in  execution  by  any  Rheriff,  constable,  collector  of  taxes,  or  other  officer  acting 
under  the  authority  of  the  state,  to  be  irregular  and  void ;  which  has  been  held  to  ex- 
tend to  a  replevin  for  goods  seized  for  a  tax  imposed  by  the  city  of  Philadelphia. 
Stiles  T>.  Griffith,  8  Yeates  82.*  But,  notwithstanding  this  act,  replevin  roay  be  main- 
tained against  the  sherifTs  vendee,  to  recover  chattels  wrongfully  taken  in  execution 
and  sold.  Shearick  t>.  Huber,  6  Binn.  8.  It  has  been  held  also,  that  replevin  cannot 
be  maintained  for  slate  or  coals  taken  from  a  quarry,  where  the  plaintiff  is  not  in  the 
actual  exclusive  possession  of  the  land.     Brown  f.  Caldwell,  lOS.  &R.114.* 

Qi)  The  evidence  was,  that  Knox  came  to  Philadelphia,  about  the  middle  of  April 
1784,  and  remained  here,  until  December  following,  when  he  proceeded  to  Virginia, 

1  And  see  Pott  v.  Oldwine,  7  Watts  178 ;     Snyder  v,  Vaux,  2  Rawle   428 ;   Coomalt  v. 
Green  v.  Kenney,  6  W.  N.  G.  574.  Stanley,  8  Clark  889  ;   Toung  v.  Herdic,  55 

<  8.  p.  Powell  V.  Smith,  2  Watts  126 ;  Grome-     Penn.  St.  172  ;  Green  v.  Ashland  Iron  Co.,  69 
lien  V.  Brink,  20  Penn.  St.  522 ;  Roberts  v.     Id.  97  ;  Wilkinson  v.  Stewart,  85  Id.  255. 
Danphin  Deposit  Bank,  19  Id.  71.    But  see 
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consequeuce  of  receiving  intelligence  of  some  misconduct  of  anotlior  part- 
ner named  Cowan,  who  resided  there,  and  had  never  been  in  America.  That 
during  his  absence,  and  at  the  time  of  laying  the  attachments,  the  copartner, 
now  garnishee,  continued  in  possession  of  the  house  in  Philadelphia,  with 
much  the  same  establishment  of  servants,  &c.,  but  after  the  attachments 
were  laid,  he  broke  up  house-keeping.  That  David  Knox  was  a  single  man, 
and  it  was  not  known,  whether  he  had  taken  the  oath  of  allegiance  to  this 
state,  or  not. 

The  plaintiffs,  to  show  their  cause  of  action,  produced  affidavits  of  ac- 
counts from  their  respective  books,  sworn  to  before  the  Lord  Mayor  of 
London. 

The  question  being  argued  by  IngersoU  and  Rawle^  in  support  of  the 
motion,  and  by  Lewis  and  Wilcocks  against  it,  the  President,  at  an  ad- 
journed sitting,  on  the  15th  of  February  1786,  delivered  the  opinion  of  the 
court. 

SniPPEN,  President. — ^The  first  point  to  be  decided  is,  whether  the  foreign 
attachments  ought  not  to  be  dissolved,  on  the  proofs  given  of  Knox's  being 
an  inhabitant  of  Pennsylvania,  at  the  time  they  issued  ? 

We  would  avoid  laying  down  any  general  rules  as  to  what  will,  or  will 
not,  make  a  person  an  inhabitant,  within  the  attachment  law,  lest  cases  should 
hereafter  happen,  which  might  come  within  those  general  rules,  but  were 
not  in  the  contemplation  of  the  court,  in  the  particular  case  before  them. 
We  think,  however,  if  any  general  rule  was  made,  it  would  be  reasonable, 
and  very  consonant  to  our  laws  and  constitution,  that  the  person^s  residence 
^  ,  here,  to  make  him  *an  i?ihabitant,  should  be  so  long  as  to  give  him 
J  the  rights  of  citizenship,  to  wit,  for  twelve  monliis.  And  we  should 
have  no  hesitation  in  laying  this  down  as  a  rule,  if  it  were  not  for  those  cases 
of  dispute  which  may  arise  between  creditors  on  a  domestic  attachment,  and 
creditors  on  foreign  attachments,  where  it  may  frequently  happen,  that  the 
debtor's  residence  may  be  less  than  twelve  months,  and  yet  he  may,  and 
ought  to  be  an  object  of  the  domestic  attachment  law,  so  as  to  have  his 
effects  divided  among  all  his  creditors,  and  not  swept  away  by  the  first  cred- 
itor who  takes  oat  a  foreign  attachment,  (a)  But  in  cases  where  a  stranger 
comes  among  us,  and  remains  here  for  a  short  time,  and  then  gaes  away 
under  such  circumstances,  as  not  to  make  him  an  object  of  the  domestic  at- 
tachment, it  will  always  have  considerable  weight  with  us,  that  he  has  not 
resided  here  for  twelve  months.* 

In  Knox's  case,  his  residence  was  only  eight  or  nine  months  ;  the  family 
he  left  behind  him,  does  not  appear  to  be  of  a  kind  to  denote  an  unequivo- 
cal continuation  of  his  residence,  being  probably  no  more  than  was  sufficient 
for  his  partner,  Henderson's,  own  accommodation  as  a  single  man. 

The  second  question  is,  whether  there  has  been  such  proof  of  a  debt  due, 
as  is  sufficient  to  show  a  cause  of  action  ? 

whence  he  sailed  for  England,  having  declared  his  intention  to  return  the  ensuing 
spring.     The  attachments  were  issued  to  September  term,  1785. 

(a)  See  Lazarus  Bamet's  case,  ante,  p.  152 ;  and  the  note  to  that  case. 

I  See  Fuller  v.   Bryan,   20  Penn.   St.    144 ;     peal,  71  Id.  878 ;  Hartz  «.  Aaahl,  1  W.  K.  a 
Pfoutz  V.  Crawford,  46  Id.  420;  Reed's  Ap-     282. 
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And  here  it  will  be  proper  to  mention  the  reason  and  occasion  of  making 
the  rules  with  regard  to  proofs  necessary  for  holding  to  bail  on  writs  of 
capias.  When  I  came  into  this  court,  I  found  a  practice  had  lately  taken 
place,  of  requiring  proofs  of  the  debt,  similar  to  those  required  by  the  statute 
of  12  Geo.  Z,  so  as  to  disable  absent  plaintiffs  from  holding  defendants  to 
bail,  for  want  of  a  positive  affidavit,  before  one  of  the  judges  of  this  court, 
of  a  subsisting  debt.  I  considered  this  practice  as  not  founded  in  law,  and 
as  tending  to  injure  the  credit  of  the  country.  That  it  was  not  founded  in 
law,  I  took  to  be  clear,  from  the  words  of  our  act  of  assembly,  made  shortly 
after  the  revolution,  extending  only  such  of  the  statute  laws  of  England  as 
had  theretofore  been  in  force  in  Pennsylvania.  The  act  of  12  Geo,  I.  was 
certainly  not  in  force,  nor  ever  practised  under,  before  the  revolution.  But 
as  the  judges  who  had  sat  here  before  me,  thought  there  was  good  reason  to 
keep  up  a  kind  of  reciprocity  between  England  and  us,  upon  this  subject, 
and  not  being  willing  to  relax  the  rule  totally,  it  became  necessary,  in  order 
to  preserve  an  uniformity  of  determination  in  the  several  judges  of  the 
court,  to  settle  another  mode,  so  as  to  avoid  extending  an  act  of  parliament, 
by  their  authority,  which  had  not  been  extended  by  the  legislature,  and  yet 
not  to  give  the  inhabitants  of  that  country  the  same  easy  method  of  proving 
their  debts  in  England,  before  the  Lord  Mayor,  or  other  magistrate  there, 
which  had  been  practised,  previous  to  the  revolution,  under  their  own  acts  of 
parliament.  A  middle  way  was,  therefore,  struck  out ;  and  a  signature  of 
the  party  to  some  instrument  of  writing,  or  some  letter,  or  acknowledg- 
ment *of  the  debt,  was  made  necessary  to  be  superadded  to  the  usual  r»,^^ 
probate  made  before  the  war.  This  rule,  however,  affects  the  in-  ^ 
habitants  of  other  countries  as  well  as  England ;  and  it  may  possibly  be 
found  necessary,  at  some  future  time,  to  make  an  alteration  in  it,  more  con- 
formable to  the  general  law  on  those  subjects,  (a) 

But  as,  at  the  time  of  making  the  rule,  we  had  no  eye  to  any  other  kind 
of  process  than  writs  of  capias^  and  it  was  expressly  confined  to  them,  in 
favor  of  personal  liberty,  we  do  not  think  it  should  be  extended  to  other 
cases  not  then  within  our  view.  In  cases  of  attachments,  therefore,  we  think 
it  safest  to  follow  the  law  as  we  find  it  in  our  books,  before  the  statute  of  12 
Geo.  I.  And  as  it  appears  by  the  case  in  8  Mod.  323  (  Walrond  v.  Van  Moses) ^ 
that  an  affidavit  of  a  plaintiff,  before  a  notary-public  in  Holland,  wad  deemed 
sufficient  to  hold  the  defendant  to  bail,  we  think  the  like  affidavit,  in  this 
case,  should  be  sufficient  for  the  same  purpose.  (6) 

Motion  to  dissolve  the  attachments  discharged. 

(a)  See  the  remarks  by  Chief  Justice  Tilohman  upon  the  opinion  of  President  Ship- 
pen  in  the  text,  reported  in  Walker  v,  Bamber,  8  S.  &  R.  61.  The  time  which  Jiidfi;e 
Shippen  anticipated,  when  it  would  be  found  necessary  to  make  an  alteration  in  the 
law  respecting  foreign  affidavits,  was  supposed  by  C.  J.  Tilobman  to  have  arrived  in 
1822 ;  and  it  was  then  adjudged,  that  an  affidavit  of  debt^  made  before  a  justice  of  the 
]>eace  in  England,  was  sufficient,  without  other  evidence,  to  hold  the  defendant  to  bail. 
The  same  point  was  determined  in  the  District  (3ourt  of  Philadelphia,  in  Baker  d.  Croft, 
MS. 

{h)  Upon  the  subject  of  the  affidavits  to  sustain  a  foreign  attachment^  see  the  note 
to  Vidnne  v.  llcCarty,  anU^  p.  154 
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HOLLINGSWOBTH  V.    LeXPJEEU 

Arbitrators. 

It  is  not  a  valid  ezoeption  to  a  report  of  referees,  that  they  heard  a  witness  interested  in  the 
event. 

A  RuLB  had  been  obtained,  to  show  cause  why  the  report  of  referees 
should  not  be  set  aside,  on  the  ground  of  their  having  heard  a  witness  inter- 
ested in  the  event  of  the  suit;  and,  after  argument,  the  President  pronounced 
the  decision  of  the  court. 

SHiPPEir,  President. — ^The  determination  of  causes  by  referees,  under  a 
role  of  court,  has  become  so  frequent  and  useful  a  practice,  and  is  attended 
with  so  many  advantages  towards  the  summary  administration  of  justice, 
that  it  would  be  extremely  mischievous  to  shake  their  reports,  by  captious 
objections,  where  the  substantial  rules  of  justice  are  not  violated.  The 
merits  of  the  cause  are  solely  submitted  to  them,  as  judges  of  the  parties'  own 
choosing,  and  are  not  afterwards  inquired  into  by  the  court,  unless  there 
should  appear  a  plain  mistake  of  the  law  or  fact. 

♦i  A9l  *  '^^  ^^  *^®  forms  of  their  proceeding,  both  parties  should  have 
J  an  opportunity  of  being  heard,  and  that  in  the  presence  of  each  other, 
that  they  may  be  enabled  to  apply  their  testimony  to  the  allegations.  The 
witnesses,  on  both  sides,  are  likewise  to  give  their  evidence  in  the  presence 
of  the  parties,  that  they  may  have  an  opportunity  of  cross-examining 
them,  (a)  No  surprise  is  permitted,  such  as  refusing  the  parties  a  reasonable 
time  to  bring  forward  their  witnesses,  or  refusing  to  hear  them  when  they 
are  brought,  (d)  These  rules,  or  similar  ones,  are  founded  in  natural  justice, 
and  are  absolutely  necessary  for  the  due  administration  of  justice  is  every 
form  whatever. 

As  to  the  kind  of  evidence  which  the  referees  may  hear,  there  always  has 
been,  and  must  necessarily  be,  in  this  kind  of  tribunal,  a  very  great  latitude. 
The  parties,  generally  unassisted  by  counsel,  are  permitted  to  relate  their 
own  stories,  and  confront  each  other;  their  witnesses  are  heard,  even  with- 
out an  oath,  unless  the  contrary  is  stipulated,  or  the  referees  require  it. 
Books  and  papers  are  inspected  and  examined  by  them,  without  regard  to 
their  being  such  as  would  be  strictly  evidence  in  a  court  of  law.  And  this 
practice  being  known  to  both  parties,  before  they  agree  to  the  reference, 

(a)  Thus,  in  Hagner  v,  Musgrove,  anUy  p.  86,  a  report  of  referees  was  set  aside,  be- 
cause they  had  ordered  the  parties  to  withdraw,  and  examined  the  witnesses  out  of  their 
hearing.     And  see  Chaplin  v.  Kirwan,  poaty  p.  187;  Passmore  v.  Pettit,  4  Dall.  271. 

(h)  Thus,  where  referees  had  refused  the  defendant  time  to  obtain  testimony  from 
a  foreign  place,  and  there  was  no  reason  to  suppose  that  the  object  in  asking  it  was 
mere  delay,  the  report  was  set  aside.  Passmore  v.  Pettit,  4  Dall.  271.  But  to  untitle  a 
party  to  further  time,  to  produce  testimony,  he  must  show  them  what  it  is,  why  he  is 
not  able  then  to  produce  it,  and  that  he  expects  to  be  able  to  produce  it  in  a  reas- 
onable tima  A  naked  allegation  that  he  desires  further  time,  is  not  sufficient  Lati* 
mer  «.  Ridge,  1  Binn.  458. 

166 


1  86]  OF  PHILADELPHIA  COUNl  T.  1«2 

Ogden  y.  Ash. 

and  the  advantages  arising  from  it  being  mutual,  there  seems  no  just  ^.eason 
to  complain  of  it.* 

In  public  trials,  in  courts  of  law,  the  judges  sit  to  superintend  the  evi- 
dence ;  no  interested  witnesses  are,  in  general,  permitted  to  give  evidence  to 
the  jury;  but  referees  occupy  the  office  both  of  judge  and  jurymen;  their 
discretion,  therefore,  must  necessarily  be  much  relied  on,  and  as  they  are 
generally  unacquainted  with  the  artificial  rules  of  law,  they  must  be  guided 
principally  by  their  own  reason.  If  we  were  once  to  set  aside  a  report, 
because  the  refeiees  had  heard  an  interested  witness,  we  should  open  a  door 
for  such  a  variety  of  objections,  that  scarcely  a  single  report  would  stand 
the  test.  Papers  not  formally  or  legally  proved,  or  hearsay  evidence  ad- 
mitted, would  be  as  fatal  to  reports,  as  the  admission  of  interested  witnesses, 
being  equal  violations  of  the  rules  of  evidence. 

Rule  discharged. 


Ogden  v.  Ash. 
Marine  inmrance. 

A  policy  of  inanranoe  warranted,  that  **  orders  will  be  given  that  the  ship  shall  not  omise  :*' 
keH  that  it  was  necessary  that  express  orders  should  be  given  to  this  dfect,  and  that  it  was 
not  sufficient,  that  such  directions  might  be  implied  from  the  instructions  to  the  master. 

This  was  an  action  upon  a  policy  of  insurance  on  the  ship  Brothers, 
which  came  before  the  court  upon  a  case  stated,  wherein  the  single  question 
was,  whether  a  warrant  inserted  in  the  policy,  had  been  complied  with  on 
the  part  of  the  insured,  or  not  ?  *  After  argument,  the  President  stated  the 
point,  and  delivered  the  opinion  of  the  court. 

Shippsn,  President. — The  policy  in  this  case,  is  on  the  outward-bound 
voyage,  wherein  it  is  warranted  "  that  orders  will  be  *given  that  the  r^i  go 
ship  shall  not  cruise."    Whether  such  orders  have,  or  have  not,  been  ^ 
given,  is  the  question  before  the  court. 

The  orders  which  were  given,  are  produced.  They  consist  of  instruc- 
tions which,  in  the  former  part,  relate  to  the  outward-bound  voyage,  and  in 
the  latter,  to  an  intended  cruise  for  two  or  three  months,  after  the  outward- 
bound  voyage,  which  was  the  sole  object  of  the  insurance,  should  be  com- 
pleted. 

The  instructions  with  regard  to  the  outward-bound  voyage,  begin  with 
an  account  of  the  cargo,  to  whom  it  is  consigned,  and  give  the  usual  di- 
rections in  mercantile  voyages,  how  it  is  to  be  disposed  of,  and  how  the  pro- 
ceeds shall  be  applied.  The  master  is  expressly  directed  not  to  touch  at  any 
port  to  the  southward  of  Philadelphia,  lest  the  insurance  should  be  endan- 
gered, but  no  mention  is  made  of  a  cruise,  except  that  the  goods  are  to  be 
sold  for  the  purpose  of  fitting  her  out  afterwards  for  a  cruise. 

It  is,  however,  contended,  that  sufficient  appears  on  the  face  of  the  in- 
structions, considering  the  unwarlike  condition  of  the  vessel,  and  the  intent 
of  the  voyage,  to  show,  that,  though  no  express  direction  is  given  not  to 

1  Where  the  parties  manage  their  own  case,     not  be  nice  in  scanning  the  proceedings  before 
without  *e  assistance  of  counsel}  the  court  will     the  arbitrators.    Fturchild  v.  Hart,  1  Phila.  227. 
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cruise,  yet  such  an  implied  direction  is  given,  as  will  satisfy  the  words  of  the 

warranty. 

The  general  intention  of  the  owners,  to  be  collected  from  the  instmctions, 
is  sufficiently  clear,  that  they  did  not  mean  to  g^ve  the  master  a  power  to 
cruise.  But  what  was  the  intention  of  the  parties  in  making  the  warranty  ? 
Was  it,  that  such  orders  should  be  given  as,  by  construction  or  inference, 
should  show  t/fxU  to  be  the  intention  of  the  owners  ?  or,  was  it  not,  that  the 
master  should  be  directed,  in  express  terms,  not  to  cruise  ? 

If  the  warranty  had  been,  that  no  orders  should  be  given  to  cruise,  or  that 
he  should  not  be  empowered  by  his  orders  to  cruise,  these  instructions  would 
certainly  have  been  a  compliance  with  the  warranty ;  but  the  warranty  is 
not  negative,  that  he  should  not  have  orders  to  cruise,  but  positive  that  he 
should  have  orders  not  to  cruise.  And  in  whichever  way  the  warranty 
had  been  expressed,  if  the  master  had  cruised,  and  the  vessel  by  that  means  had 
been  lost,  he  would  have  been  answerable.  So  that  the  responsibility  of  the 
master  is  not  any  rule  to  govern  the  construction  of  the  policy,  because  if  he 
had  cruised,  without  orders,  he  would  have  been  equally  liable,  as  if  he  had 
cruised  contrary  to  express  orders.  The  underwriters  have  stipulated  that  more 
should  be  done,  than  would  barely  make  the  master  answerable  for  cruising. 
What  their  reasons  were,  we  can  only  conjecture ;  it  might  be  supposed, 
that  if  the  orders  were  silent  as  to  his  cruising,  he  might  be  tempted,  by  an 
apparent  prospect  of  gain,  to  do  that,  which  he  would  not  dare  to  do,  in  the 
face  of  express  orders.  It  is  well  known,  that  there  have  been  many  masters 
who  have  not  scrupled  to  break  orders  which  were  plain  and  express  ;  but 
there  are  many  more,  who,  when  their  orders  are  loose  or  silent,  or  discre- 
tionary, have  run  the  risk  of  violating  the -spirit  of  them,  and  relied  upon  the 
generality  or  silence  of  their  orders,  to  justify  them  to  their  owners. 
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*In  the  present  case,  the  condition  of  the  vessel  did  not  preclude 


the  possibility  of  cruising.  She  mounted  sixteen  guns,  she  had  leave, 
by  the  terms  of  the  policy,  to  call  at  Beaufort  for  men,  she  was  intended  to 
be  a  crusing  vessel,  after  the  outward-bound  voyage  was  completed,  and  it 
might  not  be  an  unreasonable  suspicion  in  the  underwriters,  that  the  master, 
unless  expressly  restrained,  might  be  tempted  to  cruise  in  the  outWard-bound 
voyage.  Whatever  their  reasons  were,  the  underwriters  had  certainly  a 
right  to  make  it  a  part  of  their  contract ;  without  it,  they  might  have  re- 
fused to  insure  at  all,  or  they  would  perhaps  have  demanded  a  higher  pre- 
mium ;  and  therefore,  being  stipulated,  the  owners  should  have  complied 
with  it. 

These  warranties  in  policies  of  insurance  are  required  by  law,  and  by 
the  constant  usage  of  merchants,  to  be  strictly  complied  ¥nth  ;  they  are 
generally  expressed  in  a  few  words,  but  where  they  are  plain  and  clear,  it 
would  be  of  dangerous  consequence  to  this  useful  branch  of  mercantile 
business,  to  introduce  a  loose  construction  of  them. 

We  are  of  opinion,  upon  the  case  stated,  and  a  view  of  the  policy  and 
orders,  that  the  warranty  has  not  been  complied  with,  and  that  judgment 
should  be  given  for  the  defendant. 

Judgment  for  the  defendant,  (a) 


(A)  See  Cftlbraith  v.  Qracie,  1  W.  0.  0.  219;  Oraig «.  U.  &  Ida.  Ooi,  Poton€.  O. 
416 ;  Mackie  v.  Pleasunts,  2  Binn.  871. 
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Mabriot  et  tix  v.  DAVsr  e6  al.j  Execnton. 

Action  for  legacy. 

A  settlement  of  an  admlniBtration  account  bj  referees,  on  a  citation  before  the  register,  held  not 
to  be  conolosiye,  in  an  action  for  a  legacy. 

This  was  an  action  brought  by  a  residuary  legatee  under  the  act  of  the 
12  Geo.  IlZy  c.  16  (1  Sm.  L.  333),  to  which  the  defendant  pleaded  fuUi/ 
administered.  The  plaintiff,  thereupon,  moved  for  the  appointment  of  audi- 
tors ;  but  the  defendant  objected,  because  his  account  had  been  already  left, 
by  consent,  to  referees,  on  a  former  citation  before  the  register  of  wills,  &c. 

The  Coubt,  however,  determined,  that  the  former  settlement  was  not 
conclusive  ;  and  that>  by  the  words  of  the  act,  it  was  intended,  new  auditors 
should  be  appointed,  ex  temporcy  upon  the  plea  of  want  of  assets,  (a) 

Sawkf  for  the  plaintiff.     Sergeant^  for  the  defendant. 


Stotesbuby  v.  Covenhovkn. 

Practice. — Depositions. 

On  an  affidavit  that  the  defendant  was  in  confinement,  and  that  material 
witnesses  in  his  favor  were  about  to  leave  the  state.  Tub  Coubt  granted  a 
rule  to  take  their  depositions,  although  the  writ  was  not  returnable  until  next 
term,  (ft) 

SOMEBS  V.   BalABBEOA. 

Authorial/  of  an  attorney. 

It  was  ruled  in  this  case,  that  an  attorney's  agreement  to  refer,  binds  his 
client,  (e) 

(a)  In  Kohr  v.  Fedderhaff,  4  S.  &  R.  248,  it  was  held^  that  a  settlement  of  an  ad- 
ministration account,  in  the  orphans*  court,  was  not  conclusive,  in  an  action  for  a  dis- 
tributive share.  So,  in  Miller  v.  Young,  2  Id.  518,  it  was  held^  that  a  settlement  in 
the  orphans'  court,  made  after  the  commencement  of  the  action,  which  was  for  a  legacy, 
was  not  conclusive  upon  the  plaintiff;  but  the  court  declined  to  decide  whether  such 
settlement  would  have  been  conclusive,  if  made  before  the  commencement  of  the  suit 
See  also,  as  to  the  effect  of  such  settlements,  McOullough  v.  Montgomery,  7  S.  &  R.  81 ; 
McGrew's  Appeal,  14  Id.  896;  Sutton  v.  Connelly,  1  Bro.  app*x  Ixiv.;  McPherson  v. 
Cunliffe,  11  S.  &  R.  431;  Blount  t?.  Darrah,  14  Id.  184,  in  note. 

(b)  In  Gilpin  v.  Semple,  post^  251,  the  court  seemed  to  doubt  its  authority  to  grant 
a  rule  to  take  depositions,  before  the  return  of  the  writ  The  practice  in  the  courts  of 
Philadelphia,  however,  has  been  uniform,  in  support  of  the  authority.  See  2  Dall.  78, 
1  Yeates  404. 

(c)  An  attorney  on  record  is  authorized  (said  0.  J.  Tilohman,  in  Huston  v.  Mitch- 
ell, 14  S.  &  R.  809),  '*  to  do  such  things  as  pertain  to  the  conducting  of  a  suit"  Ho 
has  a  right  to  enter  into  a  reference,  but,  strictly  speaking,  no  right  to  make  a  compro- 
mi<:e.  And  it  was  heldy  in  the  case  cited,  that  the  attorney  of  the  plaintiff,  in  an  action 
on  the  case  to  recover  the  purchase-money  of  a  tract  of  land,  had  no  right  to  enter  into 
an  agreement,  by  which  the  land  was  to  be  tiken  back,  instead  of  the  money.  But  see 
Lynch  v.  Commonwealth,  16  S.  &  R.  869,  where  it  is  said,  that  the  authority  of  an  attor- 
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ney  at  law,  with  respect  to  the  busmess  of  his  client,  is  more  extensive  in  this  state 
than  in  others,  and  that  "  the  attorney  is,  in  some  degree,  the  agent  as  well  as  lawyer  of 
the  plaintiff^''  and  it  was  adjudged,  that  his  authority  did  not  cease  with  the  judgment  ■ 


>  An  attorney  has  power  to  refer  his  client's 
cause  to  arbitrators,  with  an  agreement  that 
their  award  shall  be  final.  Wilson  v.  YouDg, 
9  Pemi.  St.  101.  So,  he  maj  enlarge  the  juris- 
diction of  arbitrators,  appointed  under  the  com- 
pulsory arbitration  law,  to  all  matters  in  vari- 
ance between  the  parties,  and  waive  the  right 
of  iqipeal.  Bingham  v.  Guthrie,  19  Pemu  St. 
418.     An  attorney  has   power  to  submit  a 
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question  of  boundary  to  arbitrators  chosen  in 
the  suit  Babb  v.  Stromberg,  14  Penn.  St.  897 ; 
Rowland  v.  State,  58  Id.  196  ;  Evans  v.  Karap- 
haus,  59  Id.  879.  But  he  cannot  compromise 
the  rights  of  his  client,  by  agreeing  to  enlarge 
the  powers  of  an  auditor  over  a  claim,  not 
within  the  scope  of  the  powers  originally  con- 
ferred on  such  auditor.  WilUs  v.  Willis,  1% 
PeniL  St  Uft. 


[  •iwi 


SUPEEME    COURT   OF   PEKN"83rLVAJSTA. 


APRIL  TEKM,  1780. 


Sliyeb,  Plaintiff  in  error,  v.  Shelbaok. 

Infancy. 

The  appearance  of  an  infant  to  a  suit  brought  against  him,  is  not  a  Judicial  act,  bat  will  be 
rerersed  on  error,  after  he  attains  the  age  of  twenty-one. 

This  was  a  question  on  a  writ  of  error,  brought  to  reverse  a  judgment  in 
the  common  pleas  of  Philadelphia  county,  against  the  plaintiff  in  en*or, 
when  within  age.  The  record  of  the  court  below  stated,  that  the  defendant 
(now  plaintiff)  appeared  in  person,  imparled  to  the  next  term,  and  then 
appeared  and  said  nothing ;  wherefore,  &c.  The  plaintiff  attained  his  full 
age,  before  he  brought  the  writ  of  error. 

Levyy  for  the  plaintiff  in  error,  cited  8  Mod.  185;  Rep.  temp.  Hardw.  104, 
376  ;  1  Bl.  Com.  465;  Cro.  Eliz.  569,  818;  Lill.  Ent.  262;  3  Bac.  Abr.  149. 
But,  as  his  arguments  were  afterwards  admitted,  and  repeated  by  the  court, 
it  is  unnecessary  to  insert  them  here. 

LewiSy  for  the  defendant  in  error.  Infancy  must  be  tried  by  inspection, 
3  Bl.  Com.  331.  By  the  record,  it  is  stated,  that  the  plaintiff  in  error  ap- 
peared twice;  and  the  court  might  then  have  tried  the  question  of  infancy, 
by  inspection,  if  he  had  suggested  it ;  so  that  he  is  not,  at  this  time,  entitled 
to  be  relieved.  3  Bac.  Abr.  124, 134;  3  Bl.  Com.  331.  In  all  judicial  process, 
the  error  must  be  reversed,  before  twenty-one  years  are  attained,  for  what  is 
done  in  court,  though  not  for  what  is  done  en  pais:  as,  in  the  latter 
case,  a  different  mode  for  the  trial    of    infancy  is  adopted,  to  wit,    an 


[*166 


inquest ;  *3  Bac.  Abr.  134, 5, 6  ;  and  that  may  be  done  either  within, 
or  at  full  age.     9  Vin.  377  ;  Co.  Litt.  280. 

By  McKean,  Chief  Justice. — NU  dicit  is  not  a  judicial  act ;  but  cognovit 
actionem  would  have  been  so. 

X^iois, — ^True  ;  but  the  giving  judgment  upon  nU  dicit  is  a  judicial  act ; 
and  when  he  says  nothing,  there  is  the  greater  reason  for  the  inspection  of 
his  age,  in  order  to  protect  him,  who  evidently  knows  not  how  to  protect 
himself.  But  how  can  the  court  ascertain  the  truth  of  what  is  alleged  ? 
Not  by  the  verdict  of  a  jury,  for  this  in  t^  judicial  act ;  nor  by  the  inspection 
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of  the  party,  for  he  has  now  attained  his  full  age;  it  can  only  be  done  by  the 
record. 

Lewis  admitted,  however,  apon  a  question  being  pat  to  him,  that  by  the 
rejoinder  in  error,  tho  infancy,  which  was  assigned  for  error,  was  acknowl- 
edged ;  bat  he  relied  upon  the  impossibility  of  obtaining  relief  for  a  judi- 
cial act,  done  diens  cetateniy  by  a  writ  of  error,  postplenam  cBtatem. 

The  Chief  Justice  delivered  the  opinion  of  the  court,  in  substance  as 
follows  : 

McKean,  Chief  Justice. — ^At  the  conmion  law,  there  could  be  no  appear- 
ance in  any  suit,  real,  personal  or  mixed,  whether  as  plaintiff  or  defendant, 
but  in  proper  peraon  ;  except  where  the  King,  by  virtue  of  his  prerogative, 
granted  his  writ  for  an  attorney  ;  and  where  an  infant  appeared  to  defend  a 
suit  by  his  guardian.  The  statute  of  West.  II.,  c.  15,  declares  that  if  an  in- 
fant is  eloigned,  so  that  he  cannot  sue  personally,  his  next  friend  shall  be 
admitted  to  sue  for  him  ;  and  c.  10  of  the  same  statute,  enables  all  persons 
of  full  age  to  sue  and  defend  suits  by  attorney. 

But  the  appearance  of  an  infant  to  a  suit  brought  against  him,  is  not  a 
judicial  act.  The  appointment  of  a  guardian  to  defend  the  suit ;  and  the 
taking  his  examination,  when  a  fine  is  to  be  levied,  a  recovery  to  be  suffer- 
ed, or  a  statute  staple,  &c.,  to  be  acknowledged,  are  judicial  acts.  Most 
clearly,  however,  the  appearance  in  this  case,  is  error. 

The  authorities  cited  by  the  counsel  for  the  defendant  in  error,  to  show, 
that  after  his  full  age,  the  party  cannot  take  advantage  of  his  previous  in- 
fancy, appear  to  be  restricted  to  real  actions,  and  to  lines  and  recoveries, 
which  are,  in  their  operation,  mere  modes  of  assurance.  But  we  are,  like- 
wise, clearly  of  opinion,  that  in  other  cases,  a  judgment  against  an  infant 
may  be  reversed  aiterfuU  age,  and  that  the  fact  must  be  Ine^  per  pais  and 
not  by  inspection.     Moore  460;  Hardwicke's  Cases  104;  Hetly  65.  (a) 

Let  the  judgment  below  be  reversed. 


*167]  *PiRiLTB,  alias  Belt,  v.  Dalbt. 

Slaves. 

The  dvil  law  rale,  partus  §equUur  verUrem,  is  the  law  of  this  conntiy,  in  regard  to  domeetlc 
Blavery. 

Since  the  act  for  the  gradual  abolition  of  slavery,  a  number  of  persons 
have  formed  a  society  in  Philadelphia,  for  the  purpotse  of  relieving  those 
of  their  fellow-creatures,  who  are  held  in  illegal  slavery ;  and  this  action 
is  owing  to  that  institution. 

The  plaintiff,  being  the  supposed  issue  of  white  and  mulatto  parents, 
attended  the  defendant  to  Philadelphia,  in  the  autumn  of  1784,  and  pre- 
sented so  pur )  a  complexion,  that  the  attention  of  the  society  was  excited, 
and  a  writ  of  habeas  corpus  taken  out,  at  their  instance. 

The  boy's  right  to  freedom  was  first  argued  before  Mr.  Justice  Bbyan, 

(a)  The  same  points  arose  in  Moore  v.  McEwen,  5  S.  &  R.  878,  where  it  was  deter- 
mined, that  the  appearance  of  an  infant,  by  attorney,  was  assignable  for  error,  and  thftt 
the  plea,  in  nullo  est  erratum^  admits  the  fact  of  infancy. 
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and  the  next  day,  before  the  same  judge  and  the  chief  juBtice,  at  their 
chambers  ;  when,  the  facts  being  disputed,  the  chief  justice  advised  the 
counsel  to  throw  the  case  into  the  f oi*m  of  an  action  de  homine  repUgiando; 
and  recognisances  to  appear  being  entered  into  on  both  sides,  a  declaration 
was  filed  of  September  term,  1784,  stating  that  "the  defendant  Dalby  had 
taken  and  kept  captive  the  plaintiff,  Francis  Belt,  whereby  the  said  plaintiff 
is  injui-ed,"  <&c.  To  this  the  defendant  pleaded,  that  the  plaintiff  was  his 
slave,  and  the  plaintiff  replied — that  he  was  a  free  man,  absque  hoc,  &c. ; 
rejoinder  and  issue. 

Upon  the  trial,  which  was  by  a  struck  jury,  it  was  given  in  evidence, 
that  the  plaintiff  was  born  in  Maryland,  of  an  unmarried  mulatto  woman  ; 
that  the  grandmother  and  the  mother  of  the  plaintiff  are  now,  and  always 
have  been,  slaves  ;  that  he  was  purchased  by  the  defendant's  agent,  and  that 
the  sale  was  then  in  dispute  in  law  in  Maryland  ;  that  the  plaintiff  had  not 
been  six  months  in  Pennsylvania,  when  the  habeas  corpus  was  brought  ;  and 
the  plaintiff  himself  was  shown  to  the  jury,  that  they  might,  from  his  ap- 
pearance, draw  some  conclusion,  that  he  was,  at  least,  on  one  side,  the  issue 
of  white  parents. 

Mifflin,  for  the  defendant,  having  proved,  by  the  laws  of  Maryland,  that 
the  boy  was  a  slave  in  that  state,  contended,  that  the  lex  loci  must  determine 
this,  as  well  as  other  personal  and  mixed  actions ;  and  for  that  doctrine, 
cited,  among  many  other  authorities,  1  P.  Wms.  420  ;  Prec.  in  Chan.  207. 
He  said,  that  the  rule  partus  sequitur  ventrem,  was  founded  on  reason  and 
the  law  of  nature,  and  as  applicable  in  other  countries  as  in  Maryland ; 
1  Puffend.  599.  693.  Just.  Inst.  lib.  13,  §  4;  and  he  observed,  that  even  in 
Pennsylvania,  the  legislature  had  taken  notice  of  other  than  negroes  and 
mulattoes,  to  wit,  Indian  slaves.     1  Dall.  Laws,  62.  (a) 

The  Attorney-  General  and  Lewis,  argued  for  the  plaintiff.  They  said 
that,  in  Pennsylvania,  there  was  no  positive  law  for  slavery  ;  though  as  the 
acts  of  assembly  took  notice  of  three  sorts  of  slaves,  negroes,  mulattoes,  and 
Indians,  they  admitted,  that,  by  a  reasonable  construction,  this  might  be 
rendered  tantamount  to  an  express  toleration.  *But  they  contended,  r^c^^j. 
that  even  under  this  admission,  the  maxim  which  declares  that  expres-  ^ 
sio  unius  est  exclusio  alterius,  must  be  applied  to-  the  plaintiff's  case,  and 
consequently,  as  he  was  neither  an  Indian,  a  mulatto,  nor  a  negro,  he  cannot 
be  enslaved  by  mere  implication.  With  respect  to  the  lex  loci,  they  allowed 
its  force  in  regulating  contracts  ;  but  insisted,  that  it  could  never  be  ex- 
tended to  injure  a  third  person,  who  was  not  a  party  to  the  contract ;  which 
the  plaintiff  had  not  been  in  the  present  instance  ;  and  having  thus  answered 
the  adverse  arguments,  they  laid  down  four  propositions,  on  which  they 
meant  to  rely. 

1st.  That,  however  the  case  may  be  at  civil  law,  by  the  common  law,  the 
issue  follows  the  condition  of  the  father.  2  Black.  Com.  390  ;  Fortesc.  de 
I^aud.  98,  103  ;  Litt.  §  187,  188  ;  11  State  Trials,  343. 

2d.  That  a  bastard,  being  nullius  jUius,  is  free  ;  for,  he  who  can  gain 

(a)  Act  of  1706,  entitled,  "  An  act  to  prevent  the  importation  of  Indian  slaves,*' 
which  may  be  found  in  the  1st  vol.  of  Mr.  Dallas* s  edition  of  the  Laws,  p.  62 ;  but  ia 
said  by  Mr.  Smith,  to  be  "  obsolete,"  and  therefore  omitted  in  his  edition* 
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nothing  by  inheritance,  ought  to  lose  no  pare  of  his  :iataral  freedom,  by  re- 
lation to  his  progenitors.     2  BI.  Com.  94  ;   Co.  Lit.  123. 

3d.  That  things,  not  persons,  are  the  objects  of  property.  2  BL  Com. 
2,  16  ;  1  Id.  423. 

4th.  That  property  in  a  slave,  if  it  does  exist,  cannot  be  transf en^fsd 
without  deed;  Litt.  §  183;  and  consequently,  as  it  is  not  in  evidence,  that  the 
plaintiff  was  sold  to  the  defendant  by  deed,  the  defendant  has  not  proved 
him  to  be  his  slave,  however  the  general  question  may  be  against  the 
plaintiff. 

The  Chief  Justice  delivered  the  following  sentiments,  in  the  course  of  an 
elaborate  charge  to  the  jury  : 

McKean,  Chief  Justice. — ^The  issue  is,  whether  the  plaintiff  is  a  freeman 
or  a  slave.  If  the  jury  think,  from  the  evidence,  that  the  plaintiff's  mother 
was  a  slave  at  the  time  of  his  birth,  according  to  the  laws  of  Virginia,  where 
he  was  bom,  we  will  point  out  the  legal  consequence  that  flows  from  the 
establishment  of  this  fact. 

Slavery  is  of  a  very  ancient  origin.  By  the  sacred  books  of  Leviticus 
and  Deuteronomy,  it  appears  to  have  existed  in  the  first  ages  of  the  world  ; 
and  we  know  it  was  established  among  the  Greeks,  the  Romans,  and  the 
Germans.  In  England,  there  was  formerly  a  species  of  slavery,  distinct 
from  that  which  was  termed  villenage.  Swinb.  p.  84,  6th  edit.,  is  the  only 
authority  I  remember  on  this  point,  though  I  have  before  had  occasion  to 
look  into  it  with  attention.  But  from  this  distinction  has  arisen  the  rule, 
that  the  issue  follows  the  condition  of  the  father  ;  and  its  consequence,  that 
the  bastard  is  always  free  ;  because,  in  contemplation  of  law,  his  father  is 
altogether  unknown,  and  that,  therefore,  his  slavery  shall  not  be  presumed, 
must  be  confined  implicitly  to  the  case  of  villeins.  It  would,  perhaps,  be 
diflicult  to  account  for  this  singular  deviation  in  the  law  of  England,  from 
the  law  of  every  other  country  upon  the  same  subject.  But  it  is  enough  for 
the  present  occasion,  to  know,  that  as  villenage  never  existed  in  America,  no 
*iflQl  P*^  ^^  the  *doctrine  founded  upon  that  condition  can  be  applicable 
-•  here.  The  contrary  practice  has,  indeed,  been  universal,  in  America  ; 
and  our  practice  is  so  strongly  authorized  by  the  civil  law,  from  which  this 
sort  of  domestic  slavery  is  derived,  and  is,  in  itself,  so  consistent  with  the 
precepts  of  nature,  that  we  must  now  consider  it  as  the  law  of  the  land. 

There  is  a  case  in  2  Salk.  666  {/Smith  v.  JBrotone),  which  has  not  been 
mentioned  at  the  bar,  though  it  bears  considerable  relation  to  the  present 
controversy.  It  was  an  action  of  indebitatus  assumpsit^  for  a  negro  sold  ; 
and  it  was  said  by  Holt,  Chief  Justice,  that  a  negii-o,  by  entering  England, 
becomes  free  ;  but  that  a  sale  in  Virginia,  if  properly  laid,  will  support  the 
action.  Hence,  we  perceive,  how  solicitous  the  courts  of  that  kingdom 
have  been,  on  the  one  hand,  to  discountenance  slavery  in  England  ;  but,  on 
the  other  hand,  to  do  full  justice  to  the  sale,  which,  by  the  lex  loci,  was  law- 
ful in  Virginia,  where  it  was  made. 

It  only  remains  to  observe,  that  property  in  a  negro  may  be  obtained  by, 
a  bond  fide  purchase,  without  deed. 

Verdict  for  the  defendant,  (a) 

(a)  See  Respublica  «.  Betsey,  post^  p.  469 ;  Oommonwealth  v.  Holloway,  2  S  ft  B. 
805. 
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Practice, — Spect^d  courts. 

A  special  court  will  not  be  ordered,  on  the  ground,  that  one  of  the  plaintifb  has  assigned  al 
bis  interest  to  the  other,  and  that  the  latter  is  about  to  depart  from  the  country. 

This  was  an  application  for  a  special  court,  founded  on  the  act  fiassed  the 
10th  of  April  1782.  Kunckel,  the  petitioner,  set  forth  in  his  affidavit,  that 
one  of  the  plaintiffs,  Boom,  with  whom  he  had  been  in  partnership,  had 
dissolved  their  connection,  since  the  commencement  of  the  action,  and  that 
the  outstanding  debts  had  been  assigned  to  Kunckel,  so  as  to  vest  in  him  the 
whole  interest  in  the  event  of  the  action.  It  was  also  stated,  that  Kunckel 
was  about  to  depart  from  the  United  States  ;  but  that  Boom  had  no  such 
intention. 

The  AUomey-  OenercU,  for  the  defendant,  objected,  that,  by  thus  assign- 
ing the  interest  in  an  action  to  a  going  foreigner,  a  special  court,  and  an 
early  judgment,  might  always  be  within  reach,  to  the  prejudice  not  only  of 
the  defendants  but  of  other  creditors.  And  upon  this  ground,  the  Court 
unanimously  refused  the  prayer  of  the  petition. 

The  plaintiff's  counsel  then  moved,  that  he  ought  not  to  be  deprived  of 
his  bail,  by  this  application  ;  which,  requiring  a  declaration  to  be  previously 
filed,  amounted  to  an  acceptance  of  a  common  appearance,  (a) 

In  the  justice  of  this  motion,  the  Court  concurred,  and  accordingly,  di- 
rected a  rule  to  be  entered,  that  the  defendant  give  bail  in  two  months,  or  a 
procedendo. 

Jiawky  for  the  plaintiff.    Bradford^  for  the  defendant.  (6) 


♦Moobe'b  Lessee  v.  Few  ei  dl.  [•170 

Devise, 

The  act  of  1777  disabled  non-jurors  from  devising  land. 

This  was  an  ejectment  for  certain  premises  in  the. county  of  Philadelphia. 

After  solemn  argument,  by  Wtlcocks  and  I^awle,  for  the  plaintiff  ;  and 
the  Attorney-  General  and  Sergeant,  for  the  defendant,  the  Chief  Justice 
delivered  the  opinion  of  the  court,  that  the  word  transfer,  being  used  among 
the  disabilities  to  which  non-jurors  are  subjected  by  the  act  of  assembly, 
passed  the  13th  of  June  1777  (P.  L.  37),  the  testator,  John  Hunt,  under  whose 
devise  the  plaintiff's  title  was  made,  being  at  the  time  of  his  death  a  non- 
juror, was  incapable  of  devising  lands  and  tenements. 

And,  consequently,  the  defendants,  claiming  under  the  heir-at-law,  had 
judgment. 


(a)  The  practice  is  now  well  settled  to  be  otherwise.  It  has  been  repeatedly  deter- 
mined, that  filing  a  declaration  is  not  a  waiver  of  special  bail.  See  Cator  v.  MrCarty,  2 
Dall.  141 ;  1  Yeates  103. 

(&)  See  McCarty  «.  Nixon,  ante,  p.  78 ;  Ex  parte  Holker,  2  DaU.  Ill 
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Ddtilh  V,  EncHis. 
Title  to  chattels. 

WhAt  18  such  delivery,  as  will  pass  the  title  to  goods,  as  against  the  vendor's  assignee,  for  tht 
benefit  of  creditors. 

This  was  a  replevin  for  divers  goods,  wares,  Ac,  and  property  was 
pleaded  in  Andrew  Clow  and  others,  assignees  for  the  benefit  of  the  de- 
fendant's creditors. 

The  facts  were  these  :  The  defendant  had  bought  certain  goods,  for 
which  he  gave  a  promissory  note,  that  was  afterwards  indorsed  to  the  plaint- 
iff, who  went  (probably  by  desire  of  the  payee)  to  purchase  goods  from  the 
defendant,  on  the  8th  of  April  1785,  about  five  o'clock  in  the  afternoon. 
He  told  the  defendant,  on  entering  his  shop,  that  he  came  to  take  goods  in 
payment  of  the  note,  and  the  defendant  (whose  attention  was  taken  up,  at 
the  same  time,  by  several  other  customers)  handed  him  such  articles  as  he 
pointed  out,  mentioning  their  respective  prices.  The  plaintiff  marked  those 
pieces  which  he  approved  of,  and  laid  them  on  one  side  of  the  counter,  until 
he  thought  he  had  chosen  sufficient  to  answer  the  note,  and  then  informing 
the  defendant  that  he  would  go  for  a  porter  to  remove  them,  he  left  the 
shop,  without  receiving  a  bill  of  parcels,  or  stipulating  a  time  of  payment,  or 
tendering  the  promissory  note  to  the  defendant.      Immediately   after  the 

*T79l  P^*^'^*^^  ^^  ^^^^  ^^®  shop,  the  defendant  shut  *it  up,  and  called 
-■  a  meeting  of  his  creditors  ;  for  whose  benefit,  the  next  morning,  and 
before  this  replevin  was  served,  he  executed  an  assignment  of  all  his  prop- 
erty. 

It  was  held  by  the  Court,  that  the  property  in  the  goods  for  which  the 
replevin  issued,  was  not  vested  in  the  plaintiff  ;  and  the  jury  found  a  verdict 
accordingly  for  the  defendant,  (a) 

Mot/Ian,  for  the  plaintiff.     MiUegan  and  Rawle^  for  the  defendant. 

(a)  See  Leedom  9.  Philips,  1  Teates  529 ;  Harris  «.  Smith,  8  a  ft  R.  20 ;  Olemsoii 
0.  Dayidson,  5  Bina  89a 
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Shotwell  v.  Boehm. 
Mesne  profits. 

Tbbspabs  for  mesne  profits,  after  recoyery  in  ejectment. 

It  was  ruled  by  the  Court,  that  the  plaintiff  shall  not  give  evidence  of 
the  annual  value  of  the  premises,  beyond  the  time  of  the  lease  mentioned  in 
the  declaration  in  ejectment,  (a)  although  the  present  action  was  brought 
by  the  lessor  of  the  plaintiff. 

Haioley  for  the  plaintiff.     Sergeant^  for  the  defendant. 

(a)  8.  p.  Hare  o.  Fury,  8  Yeates  14.  Under  the  act  of  1806,  it  has  been  held^  that 
the  recovery  in  the  ejectment  is  conclusiye,  as  to  all  damages  subsequent  to  the  service 
of  the  writ  of  ejectment,  but  as  to  the  previous  profits,  it  is  necessary  for  the  plaintiff 
to  show  his  own  title,  and  possession  by  the  defendant  See  McCredy  «.  Guardians,  9 
a  4  R.  101 ;  Osboura  «.  Osboum,  Hid.  66. 
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Gbieb  et  ai.  v.  GmsB. 
Award, 

An  award,  that  tlM  defendant  paj  a  oertdn  Rum  to  the  exeeuiort  of  A,^  iB  saffldently  oerUdn ;  at 
it  may  be  averred  that  the  plaintiffs  are  the  executors. 

After  argument  by  Bradford  and  Sergeant^  for  the  plaintiffs,  and  WU- 
cocks  and  IngeraoUy  for  the  defendant,  the  Chief  Justice  delivered  the 
judgment  of  the  court  in  this  cause. 

McKean,  Chief  Justice. — This  is  an  action  of  debt  upon  an  arbitration 
bond ;  the  defendant  prayed  oyer  of  the  obligation  and  condition  ;  the  con- 
dition was  to  submit  to  the  award  of  live  pei*sons,  concerning  "  the  exchange  of 
a  number  of  loan-office  certificates,  and  of,  upon  and  concerning  an  action 
of  slander  now  depending  between  the  said  parties,"  and  also  of  all  other  mat- 
ters, differences  and  demands,  &c.  The  defendant  thereupon  pleaded,  that 
the  arbitrators  made  no  award.  The  plaintiffs  replied,  and  set  forth  an 
award,  whereby  (among  other  things)  the  arbitrators  did  award  and  order, 
"  that  in  consideration  of  the  loss  sustained  by  the  exchange  of  certificates 
between  John  Grier,  deceased,  and  the  said  Joseph  Grier,  senior,  the  said 
Joseph  Grier  pay  to  the  executors  of  the  said  John  Grier,  the  sum  of  one 
hundred  and  seventy-five  pounds ;"  and  then  the  plaintiffs  aver,  that  they 
are  the  executors  of  the  testament  and  last  will  of  the  said  John  Grier,  de- 
ceased, in  the  said  award  mentioned  and  intended,  and  that  to  them  the  said 
sum  of  175^.  by  the  said  writing  of  award  was  ordered  to  be  paid  by  the  said 
Joseph  Grier,  senior.  To  which  the  defendant  demurred,  and  the  plaintiffs 
joined  in  demurrer. 

The  exception  taken  to  this  award  is,  that  the  175/.  were  ordered  to  be 
♦i  *TA.^  P*^^  y  ^^^  defendant  to  the  executors  of  John  Grier,  *deceased,  who 
^  are  strangers^  and  that  an  award  cannot  be  holden  by  an  averment, 
but  must  be  expounded  by  itself  and  nothing  dehors.  In  support  of  which, 
the  defendant's  counsel  cited,  1  Bacon's  Abr.  139  ;  Hob.  49  ;  Carth.  157  ; 
Godbolt  13  ;  Dyer  242  ;  1  Ld.  Raym.  123  ;  1  Bac  Abr.  141,  and  Law  of 
Arbitrators  119. 

178 


1786]  SUPREME   COURT,  lU 

Qrier  ▼.  Grier. 

For  the  plaintiffs^  it  was  argaed  by  their  counsel :  1st.  That  it  appears 
dafficiently  on  the  face  of  the  award,  that  the  plaintiffs  are  the  executors  of 
John  Orier,  by  a  fair  and  probable  presumption.  2d.  That  an  averment  may 
be  of  anytliing  not  inconsistent  with  the  award.  3d.  That  the  executors  of 
John  Grier,  deceased,  are  persons  certain  and  known.  And  lastly,  that  if 
the  executors  were  strangerSy  yet  the  award  is  good ;  for  the  defendant 
ought  to  have  rejoined,  that  the  executors  were  strangers.  For  which 
positions  were  cited,  1  Burr.  211;  1  Bacon  Abr.  135,  139,  141,  145,  147; 
1  l^d.  Raym.  612,  246,  533  ;  Cro.  Jac.  200,  354  ;  Cro.  Eliz.  858  ;  8  Co.  98  ;  3 
Vin.  Abr.  121;  Comyns  329;  Carth.  136;  1  Leon.  316;  3  Ibid.  62. 

It  may  not  be  amiss  to  observe,  that  the  rules  established  in  England, 
before  the  revolution,  respecting  the  construction  of  awards,  have  been 
more  liberal  and  favorable  than  formerly;  that  many  of  the  nice  distinctions 
to  be  met  with  in  our  law-books,  are  by  no  means  to  be  admitted  as  prece- 
dents in  expounding  awards,  at  this  day;  and  that,  as  arbitrators  are  judges 
of  the  parties*  own  choosing,  for  the  furtherance  of  justice,  and  quieting  of 
controversies,  the  courts  have  of  late  construed  their  awards  with  great  lati- 
tude, and  according  to  their  intention,  appearing  from  the  words  of  the 
whole.(a)     1  Burr.  277;  1  Bacon  Abr.  139. 

However,  two  of  the  essentials  in  awards,  are,  that  they  should  be  cer- 
tain and  final.  By  the  condition  of  the  bond,  in  this  case,  it  appears,  that 
a  particular  controversy  between  the  parties  was  "  about  the  exchange  of  a 
number  of  loan-office  certificates,"  and,  by  the  award,  the  defendant  is  or- 
dered topay  to  the  executors  of  John  Grier,  deceased,  175/.,  in  consideration 
of  the  loss  sustained  by  the  exchange  of  certificates  between  the  said  John 
Grier  and  him.  From  these,  it  may  be  collected,  that  the  meaning  of  the 
arbitrators  seems  to  be,  that  a  loss  had  been  sustained  by  the  exchange  of 
certain  loan-office  certificates  between  a  certain  John  Grier,  deceased,  and 
the  defendants,  that  this  loss  affected  the  plaintiffs  in  some  way  or  other, 
because  it  was  made  an  express  article  in  the  submission,  and  that  the  pay- 
ment of  the  money  to  the  executors  of  John  Grier,  should  determine  the 
controversy  on  this  account.  John  Grier,  deceased,  has  executors ;  who 
they  are  may  be  easily  ascertained  ;  as  easily  as  the  costs  of  an  action,  or 
the  charges  of  a  voyage  ;  which  have  been  adjudged  to  be  good  awards, 
because  they  can  be  reduced  to  a  certainty.  BecUe  v.  BecUe^  Cro.  Car.  383  ; 
and  1  Roll.  Abr.  251.  So  that  this  award  appears  to  be  certain  enough. 
Besides,  if  the  executors  are  considered  as  strangers^  yet,  by  the  better  au- 
thorities, an  award  to  pay  money  to  them  shall  be  intended  for  the  benefit 
of  the  plaintiffs,  and  that  they,  being  the  submittants,  were  either  the 
♦executors,  or  authorized  by  them,  unless  the  contrary  appear.  1  r^i-  ^- 
Salk.  74  ;  3  Leon.  62.  L 

With  respect  to  the  observation,  that  an  award  is  to  be  interpreted  by 
its  own  words,  and  not  by  any  matter  out.  of  it,  it  is  law  ;  but  when  the 
words  of  an  award  have  relation  to  things  certain,  out  of  the  award,  these 
things  may  be  averred.  (^)  1  Roll.  Abr.  264  ;  s.  c.  Stiles  865.  And  there- 
fore, as  the  executors  of  John  Grier,  deceased,  are  persons  certain,  we  think, 

(a)  Innes  v.  Miller,  p<»«^  p.  188;  Kunckle  v.  Kunckle,  pM^  p.  864;   Goosales  «. 
Deavens,  2  Teates  689. 

{h)  Kingston  o.  Kincaiil,  1  W.  C.  0.  448.     See  Lynn  v.  Rysberg,  2  DaU.  180. 
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that  it  may  be  averred,  who  they  are  by  name,  as  has  been  done  by  the 
replication  in  the  present  case,  were  such  averment  necessary  ;  for  it  is  only 
explaining  more  particularly  what  was  contained  in  the  award  itself. 

Upon  the  whole,  the  court  is  of  opinion,  that  the  award  in  this  case  is 
good.     Let  judgment  be  entered  for  the  plaintiffs. 


Leb  v.  Biddis. 
Pa/rol  evidence. 

fiffect  of  the  wordi  ''current  lawful  money.** 

Parol  evidence  to  show  what  kind  of  money  was  meant,  ruled  to  be  inadmiasiMeu 

On  the  trial  of  this  cause,  JLewiSy  for  the  plaintiff,  offered  evidence  to 
prove  what  was  the  money  meant  to  be  paid  by  the  contract  entered  into 
between  the  plaintiff  and  defendant,  under  the  words  current  lawful  money; 
and  cited  Morris  v.  Wharton  {ante^  p.  125). 

Sergeanty  objected  to  the  evidence,  and  cited  1  Atk.  447;  2  State  Laws 
494.     Davies  48,  72. 

Bt  the  Coubt. — Current  lawful  money,  by  the  positive  words  of  the 
act  of  assembly,  means  such  money  as  is  current  at  the  time  of  entering 
into  the  contract  ;(a)  and,  perhaps,  the  evidence  offered  would  not  so  much 
contradict  the  contract  itself,  as  that  act  of  assembly  :  it  would  be  to  sub- 
stantiate an  agreement  in  direct  opposition  to  the  law.  The  case  in  Davies, 
if  we  could  be  bound  by  it  at  all  (which  we  do  not  think  we  can,  first,  be- 
cause it  is  not  a  judicial  determination  ;  and,  secondly,  because  it  is  before 
judges  in  Ireland),  would  be  in  favor  of  the  plaintiff,  if  it  had  not  been  for 
this  act  of  assembly.  But,  indeed,  if  this  evidence  were  admitted,  it  would 
open  a  door  to  such  a  scene  of  litigation,  that,  independent  of  the  act,  the 
argument  o^  inconvenienti  never  applied  in  greater  force. 

The  evidence  was  accordingly  overruled,  and  the  plaintiff  yolnntarily 
suffered  a  nonsuit.  (6) 

Keblxn's  Lessee  v.  Bull  et  al. 

Devise. 

A.  testator  devised  as  follows,  **  I  give  and  bequeath  unto  my  son  A.,  token  he  arriyes  at  the  age 
of  twenty-one  years  **  (a  certain  tract  of  land),  ''to  hold  to  him,  his  hdrs  and  assigns  for  ever;*' 
afterwards,  he  bequeathed  to  his  wife  the  use  and  profits  of  all  his  lands,  for  the  maintenanoe 
and  education  of  his  children,  until  his  sons  should  attain  the  age  of  twenty-one.  &c. ;  A.  died 
after  the  testator,  under  age,  intestate,  and  without  issue,  leaving  a  mother,  brothers  and  sis- 
ters :  Hddy  that  this  was  a  vented  devise  in  A.,  and  that  the  estate  was  to  be  divided  equally 
among  his  brothers  and  sisters. 

This  cause  now  came  before  the  court  on  a  special  verdict,  returned 

(a)  See  the  note  to  Morris  r.  Wharton,  ante^  p.  125. 

(h)  The  same  point  was  determined  in  Bond  v.  Haas^s  Ex'rs,  2  Dall.  188.  But  in 
McMinn  v.  Owen,  2  Id.  173,  which  was  an  action  on  an  agreement  executed  in  1779,  for 
the  payment  of  500 Z.  by  instalments,  the  particular  kind  of  money  not  being  specified, 
it  was  held,  that  parol  evidence  was  admissible,  to  show  that  the  instalments  were  to  be 
paid  in  whatever  money  was  current  at  the  time  they  became  due. 
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upon  the  trial  of  an  ejectment  for  a  messuage  and  lands  iu  the  township  of 
Eisust  Whiteland,  in  the  county  of  Chester.  It  was  ably  argued,  on  the  27  th 
of  April,  by  Sergeant  and  Bradford^  for  the  defendants,  and  Lei'^ia  and 
Wilcock%^ior  the  plaintiff;  *and  the  Coukt  having  taken  time  to  r<ttKg 
consider  of  their  judgment,  it  was  this  day  pronounced  by  the  Chief  '- 
Justice. 

McEean,  C.  J. — This  cause  was  tried  at  Nisi  Prius,  in  Chester,  when  the 
}ury  found  a  special  verdict,  which  contains  the  following  statement :  That 
a  certain  John  Hunter,  being  seised  in  fee  of  the  premises  in  question,  on 
the  30th  of  July  1751,  made  his  last  will  and  testament  in  writing,  duly 
executed,  and,  among  other  things,  devised  in  the  words  following  :  "  I  give 
and  bequeath  to  my  eldest  son,  James,  when  he  arrives  at  the  age  of  twenty- 
one  years,  all  and  singular  the  messuage,  ^fec,  to  hold  to  him,  his  heirs  and 
assigns  forever."  "  Item,  I  give  and  bequeath  unto  my  youngest  son,  John, 
xoKen  he  arrives  to  the  age  of  twenty-one  years,  one  hundred  acres  of  land, 
that  I  bought  of  John  Chads,  known  by  the  name  and  called  Jehu's  Hundred, 
and  the  house  and  lot  of  seven  acres  of  land,  lying  on  the  south-west  side  of 
the  Connestogoe  road,  near  the  Whitehorse  sign  ;  to  hold  to  him,  his  heirs 
and  assigns  for  ever."  That  the  estate  devised  the  youngest  son  John  is  the 
one  in  question.  That  afterwards,  he  devi8Cf»  "  to  his  wife,  Anne,  the  use  and 
profits  of  all  his  said  lands  and  tenements,  for  the  maintenance  and  education 
of  his  children,  until  his  said  sons  should  attain  to  their  several  ages  afore- 
said,  successively."  That  the  testator  died  seised  thereof,  leaving  James,  hip 
eldest  son,  and  John,  Margaret,  Hannah,  Elizabeth,  Anne  and  Mary,  hip 
children,  and  also  Martha,  who  intermarried  with  John  Rattew,  one  of  the 
defendants.  That  the  other  defendant  intermarried  with  the  daughter 
Anne.  That  John,  the  devisee,  died  in  the  year  1769,  under  age,  intestate, 
unmarried,  and  without  issue,  living  his  mother,  his  brother  James,  and  all 
his  sisters.  That  the  lessor  of  the  plaintiff  has  the  estate  that  was  in  James, 
who  was  found  to  be  the  heir-at-law  of  John.  But  whether,  upon  the  whole 
matter,  the  defendants  be  guilty  of  the  trespass  and  ejectment,  the  jurors 
know  not,  Ac. — in  common  form. 

The  questions  that  arise  upon  this  special  verdict,  are  two  :  1st.  Whether 
the  estate  vested  immediately  in  John,  or  remained  in  contingency,  until  he 
came  of  age  ?  And,  if  it  be  a  vested  devise,  2d.  Whether  the  lands  in  dis- 
pute went  to  James,  his  eldest  brother,  as  his  heir  at  conmion  law,  or  were 
subject  to  distribution,  under  the  act  of  assembly,  amongst  his  brothers  and 
sisters,  as  he  died  intestate,  under  age,  unmarried,  and  without  issue  ? 

To  prove  that  it  was  a  contingent  and  lapsed  devise  to  John,  the  counsel 
for  the  defendants  cited  3  Bacon's  Abr.  478;  1  Burr.  227;  and  2  Salk.  415  ; 
and  insisted,  that  where  the  time  is  annexed  to  the  substance  of  the  gift,  and 
not  to  xX^^possession^  there  it  is  a  lapsed  devise,  by  the  devisee's  not  living 
until  the  time  specified. 

And  to  show,  that  if  the  estate  vested  immediately  in  John,  by  the  devise, 
upon  the  death  of  his  father,  yet  it  descended  and  was  to  be  distributed 
equally  among  his  surviving  brother  and  sisters,  they  produced  the  ^'  supple- 
ment to  an  act  of  assembly,  intitled  "  An  act  for  the  better  settling  intestates* 
estates,"  passed  the  23d  of  Marcl^  1764|  in  page  307  of  the  first  volume  of 
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Pennsylvania  Laws  :(a)  and  ^also  cited  a  case  determined  at  Nisi  Prius, 
in  Bucks  county,  by  Judges  Lawrence  and  Willing,  in  1773,  in  an  ejectment 
by  Joseph  Heister's  Lessee  v.  Jacob  Lambert ;  wherein  this  point  was  ably 
argued  and  adjudged  for  the  party  claiming  distribution,  (ft) 

For  the  plaintiff,  it  was  insisted,  that  this  was  a  vested  devise,  ana  m 
support  thereof,  they  cited  8  Bacon's  Abr.  478  ;  2  Vent.  366  ;  3  Co.  21  ;  8 
Vin.  370,  pi.  13  ;  373,  pi.  12,  16  ;  Gilb.  Rep.  in  Eq.  36  ;  2  Mod.  289  ;  2  Free- 
man 243  ;  2  Yem.  561,  and  1  Burr.  228.  And  that  the  cases  mentioned  on 
the  other  side  were  of  lapsed  legacies^  and  not  devises. 

And  on  the  2d  question,  they  urged,  that  the  original  act  of  assembly, 
as  well  as  the  supplement,  must  be  taken  into  consideration,  and  then  it  will 
appear,  that  the  supplement  only  related  to  such  lands  as  should  come  to  a 
child  from  an  intestate  father  or  mother,  by  descent,  and  not  to  those  he 
should  acquire  by  purchase^  as  in  the  present  case,  by  the  will  of  the  father. 
And  that  this  case  does  not  come  within  even  the  words  of  the  act,  which 
are,  "  if  after  the  death  of  any  father  and  mother,  any  of  their  children  shall 
die  in  their  minority  and  intestate,  but  not  otherwise,  &c. ;''  for  the  mother 
survived  the  son  John,  the  devisee.  It  was  further  said,  in  answer  to  the 
case  cited  to  have  been  determined  at  Nisi  Prius,  in  Bucks,  that  the  two 
judges  did  not  pretend  to  be  skilled  in  the  law,  and  that  they  were  obliged 
to  give  their  judgment  on  a  sudden,  and  without  deliberation;  and  that,  there- 
fore, it  ought  to  have  little  or  no  weight. 

The  Court  have  detained  this  action  under  advisement  until  now,  and 
with  respect  to  the  first  question,  whether  the  devise  to  John  is  a  vested,  or 
contingent  and  lapsed  devise  ?  they  are  clear,  that  to  effectuate  the  intention 
of  the  devisor,  it  must  be  construed  a  vested  devise. 

The  absolute  property  is  given  to  John,  when  he  should  arrive  at  age,  and 
the  use  and  profits  in  the  meantime  to  his  mother,  for  the  maintenance 
and  education  of  all  the  children.  This  last  devise  is  a  particular  interest, 
and  no  more  than  a  chattel  interest.  The  son  John  was  the  principal  object 
of  the  testator's  bounty,  and  if  he  had  married,  and  died  before  twenty-one 
years  of  age,  leaving  children^  he  certainly  meant  not  that  this  estate  should 
go  from  them.  This,  therefore,  was  an  immediate  gift  to  John,  though  he 
was  not  to  have  the  possession  until  he  came  of  age.  All  the  cases  support 
this  judgment.  Legacies  are  governed  by  the  rules  of  the  civil  and  ecclesi- 
astical courts  ;  devises  by  the  intention  of  the  testator. 

The  2d  question  is,  whether  by  the  intestate  laws  of  this  state,  the  lands 
in  dispute  belonged  to  the  eldest  brother,  James  Hunter,  or  to  all  the  sisters 
equally,  upon  the  death  of  John,  intestate,  under  age,  unmarried,  and  without 
issue? 

I  will  make  an  observation  or  two,  previously  to  my  delivering  the  par- 
ticular opinion  of  the  court  on  this  point. 

♦l78l         *^'  Where  the  intention  of  the  legislature  or  the  law  is  doubtful, 
^   and  not  clear,  the  judges  ought  to  interpret  the  law  to  be,  what  \» 
most  consonant  to  equity,  and  least  inconvenient.    Yaugh.  38,  285. 


(a)  See  this  act  at  length,  in  a  note  to  p.  169  of  the  8d  voL  of  Smith's  Laws. 
(P)  See  ants^  p.  20. 
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2.  A  court  is  not  bound  to  give  the  like  judgment,  which  had  been  given 
by  a  former  court,  unless  they  are  of  opinion  that  the  first  judgment  was  ac- 
cording to  law(a) ;  for  any  court  may  err  ;  and  if  a  judge  conceives,  that  a 
judgment  given  hy  a  former  court  is  erroneous,  he  ought  not  in  conscience 
to  give  the  like  judgment,  he  being  sworn  to  judge  according  to  law.  Act- 
ing otherwise  would  have  this  consequence;  because  one  man  has  been 
wronged  by  a  judicial  determination,  therefore  every  man,  having  a  like 
cause,  ought  to  be  wronged  also.     Vaugh.  383, 

We  will  now  have  recourse  to  the  supplementary  act  of  assembly  (1  State 
Laws  307),  and  consider  the  words  and  the  spirit  of  it.  In  the  case  before  the 
court,  John  Hunter,  the  devisee,  died  intestate,  under  age,  unmarried  and 
without  issue,  after  the  death  of  his  fathqr,  his  mother  surviving  him.  The 
words  of  the  act  are,  after  the  death  of  any  father  and  mother,  so  that  he 
was  not  within  the  words  ;  but  I  am  of  opinion,  that  the  word  and^  in  this 
place,  must  be  construed  or ;  as,  in  the  very  next  sentence,  the  mother  is 
given  an  equal  share  of  the  personal  estate  of  such  intestate  child,  which 
came  from  the  father,  with  the  brothers  and  sisters  of  such  child  ;  which 
shows,  the  legislature  did  not  mean  that  the  estate  should  not  be  distributed, 
unless  both  parents  were  dead.  The  clause  respecting  the  real  e^te  of  an 
infant  intestate,  does  not  take  notice  or  distinguish,  whether  it  was  to  come 
from  the  father  or  mother,  by  descent  or  purchase^  or  how  it  was  to  be  ac- 
quired, or  from  whom  ;  but  says  generally  that  al]  his  lands,  &c.,  shall  be  di< 
vided,  ifec.  And  it  is  remarkable,  that  the  personal  estate  of  such  an  intestate 
is  to  go  in  the  same  manner  with  the  real  estate  :  but  in  the  following  sentence 
there  is  an  express  provision  for  the  mother  out  of  that  part  of  the  personal 
estate,  to  which  the  intestate  shall  be  entitled  under  such  father ;  which 
shows,  manifestly,  that  the  mother  was  not  to  have  any  share  of  any  per- 
sonal estate  that  should  be  acquired  by  such  child,  in  any  other  manner  than 
from  the  father  ;  and  perhaps,  they  meant  in  both  cases  an  intestate  father  ; 
but  this  is  by  no  means  clear  ;  it  is  very  doubtful,  from  the  disposition  of 
the  personal  estate,  that  was  acquired  difiEerently  ;  and  our  constitution  and 
laws  favor  equality  and  distribution  of  estates. 

This  act  of  assembly  has  been  made  upwards  of  twenty  years  ago,  and 
the  question  upon  it  now  before  the  court  has  received  at  least  one  judicial 
determination,  thirteen  years  ago,  that  the  real  estate,  in  such  a  case,  should 
be  distributed  among  the  intestate's  brothers  and  sisters  equally.  When 
there  has  been  a  solemn  determination  before  two  judges  of  the  supreme 
court,  after  debate,  and  an  acquiescence  under  it,  there  ought  always  to  be 
great  consideration  paid  to  it,  that  the  law  may  be  certain.  Upon  the  best 
information  we  can  obtain  from  the  gentlemen  of  the  law  in  different  parts 
of  the  *Btate,  we  find  that  estates  have  been  distributed  agreeable  to  ^^  ^ 
this  determination.  And  as  this  construction  of  the  act  has  been  so  ^ 
long  accepted  and  received  as  a  rule  of  property,  though  some  may  not  be 
satisfied  in  their  private  judgment,  were  the  matter  to  be  newly  resolved,  it 
is  but  reasonable,  we  should  acquiesce  and  determine  the  same  way,  in  so 


(a)  The  same  sentiment  was  expressed  by  Judge  Duncaii,  in  Bevan  «.  Taylor,  7  & 
k  R.  401,  referring  to  the  opinion  in  the  text 
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donbtfnl  a  case,  to  preveot  greater  mischiefs  which  may  arieie  by  shaking  a 
nmnber  of  estates,  and  from  the  uncertainty  of  the  law. 

Let  judgment  be  entered  for  the  defendants,  (a) 

(a)  The  decision  in  this  case  was  under  the  act  of  1764,  and  the  case  of  Larsh  «. 
Larsh,  Addis.  810,  was  determined  upon  this  authority.  In  Shippen  o.  Izard,  1  S.  &  R. 
222,  it  w&a  held^  under  the  act  of  1794,  that  if  an  estate  be  devised  to  one,  by  his  father, 
or  paternal  grandfather,  and  he  die,  leaving  neither  widow,  nor  issue,  nor  &ther,  but 
leaving  a  mother,  she  is  not  entitled  to  enjoy  the  estate  during  her 

184 


[  •180  ] 


HIGH  OOUET  OF  ERRORS  AND  APPEAIiS, 

OF    PENNSYLVANIA 


SEPTEMBER  SESSIONS,  IIM. 


PuBYiANOB  et  al.  V.  Angus. 
Master  of  vessel. 

The  master  of  a  Teasel  is  liable  to  his  owners  in  damages,  where  thej  have  been  compelled  to  pa; 
damages  to  a  third  person,  for  injury  sustained  by  him  from  the  misconduct  of  the  master 
whether  the  injury  arose  from  error  in  judgment,  or  wilful  trespass,  on  the  part  of  the  master. 

In  the  action  against  such  master,  the  court  of  admiralty  is  not  bound  to  decree  the  whole  sum 
paid  by  the  owners,  but  may  reduce  the  damages,  at  discretion. 

Dean  v.  Angus,  Hopk.  Adm.  91,  reversed. 

This  was  an  appeal  from  the  Court  of  Admiralty,  (a)  It  was  argued,  on 
the  7th  and  8th  of  July,  byXewe^,  WllcoekssLnd  Sergeant,  for  the  appellants  ; 
and  by  Bradfordy  Ingersoll  and  Wilson^  for  the  respondent.  The  court  held 
the  matter  for  some  time  under  advisement,  in  hopes  that  a  compromise 
would  have  taken  place  between  the  parties  ;  but  on  the  27th  of  September, 
the  Chief  Justice  delivered  the  following  judgment. 

McKean,  Chief  Justice. — ^I  will  state  the  case  as  it  appears  before  the 
court,  from  the  proceedings  and  the  evidence,  which  are  not  controverted  on 
either  side  ;  and  shall  then  take  notice  of  those  points  which  have  been  dis- 
puted. 

The  appellants,  on  the  28th  day  of  August,  1779,  were  owners  of  a 
brigantine,  called  the  Hibernia,  then  riding  at  anchor  in  the  port  of  Phila- 
delphia, and  appointed  the  respondent  master  and  commander,  on  a  voyage 
from  thence  to  Orotava,  in  the  island  of  Teneriffe,  having  a  commission  as  a 
letter  of  marque  and  reprisal.  The  owners,  in  the  sailing  orders  then  de- 
livered to  the  respondent,  (among  other  things)  "  advised  him  to  keep  com- 
pany with  the  armed  vessels  bound  to  the  eastward,  as  far  6W  hA  should  think 
it  prudent ;  and  that  should  they  agree  to  cruise  two  or  three  weeks  on  the 
coast,  he  had  their  approbation  in  joining  with  them."  The  respondent 
sailed  on  his  intended  voyage,  and  in  the  river  Delaware  joined  *the  r*,^., 
brigantine  Achilles,  whereof  George  Thompson  was  master,  and  the  ' 

(a)  The  decree  of  the  court  of  admiralty,  together  with  the  evidence^  will  be  found 
in  Judge  Hopkinson's  Admiralty  Cases,  p.  139,  152. 
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Patty,  whereof  John  Prole  was  master,  each  having  a  commission  of  letter 
of  marque  ;  and  about  the  1st  of  September  following,  they  proceeded  to  sea 
in  company,  standing  to  the  eastward. 

On  the  6th  of  September,  in  the  forenoon,  a  firing  of  cannon  was  heard 
by  the  people  on  board  the  AchiUes  and  Patty,  and  in  the  afternoon,  the 
Achilles  and  Patty  had  altered  their  course,  and  being  swifter  sailors  than 
the  Hibemia,  left  her  at  some  distance  ;  they  then  waited  for  her,  and  when 
she  came  up,  she  inquired  the  reason  of  their  altering  their  course,  and  was 
informed,  that  they  had  seen  two  sail  and  given  them  chase.  At  this 
time,  the  two  vessels  were  not  in  sight,  the  Achilles  and  Patty  having  waited 
for  the  Hibemia,  until  they  were  lost :  They  all  three  then  continued  the 
same  course,  until  the  morning,  when,  at  daylight,  two  vessels  were  descried, 
lying  close  together,  by  each  of  the  masters  of  the  three  brigantines,  who 
forthwith  made  towards  them  ;  and  the  Achilles  and  Patty,  after  tiring  a 
few  guns,  took  possession  of  a  brigantine,  called  the  Betsey,  which  had  been 
a  British  vessel,  bound  from  Montserrat  for  New  York  (which  places  were 
then  possessed  by  the  enemy),  and  was  captured,  the  day  before,  by  the  Argo 
sloop  of  war,  belonging  to  the  United  States,  Silas  Talbot,  Esquire,  Com- 
mander. At  this  juncture,  the  Hibemia  was  a  few  miles  astern  of  the  other 
brigantines,  and  when  she  came  up,  the  respondent  asked,  *^  what  vessel  they 
had  brought  too  ?"  and  was  answered,  "  a  brig  from  Montserrat,  bound  for 
New  York  ;  a  good  prize.'*  In  consequence  of  some  conversation  with  the 
captains  of  the  two  other  vessels,  the  respondent  sailed  in  pursuit  of  the 
Argo,  then  in  sight,  and  did  not  rejoin  them,  until  near  sunset,  when  a  boat 
came  along  side  from  the  Patty,  and  asked  for  men  to  assist  in  navigatmg 
the  Betsey  into  some  port.  The  respondent  immediately  put  two  men  into 
the  boat,  and  signed  orders  for  William  McNeal,  who  had  been  appointed 
prize-master,  which  contained  these  words,  "  to  get  her,  if  possible,  into  Dela- 
ware, Egg  Harbor,  or  Chesapeake,  for  fear  of  the  Sloop  Argo  falling  in  with 
you,  if  you  go  to  New  England ;"  and  "  beg  of  McNeal  to  stand  to  the 
southward,  this  night  and  strive  hard  for  Philadelphia."  These  orders  are 
dated  "the  1th  September  1779,  at  sea,  on  board  the  brigantine  Patty,"  and 
were  signed,  first  by  John  Prole  and  George  Thompson.  So  far  the  facts 
are  agreed. 

Mr.  William  Davis,  who  was  a  passenger  on  board  the  Patty,  swears, 
"  that  he  verily  believes,  the  tiring  of  cannon  on  the  6th,  about  ten  o'clock 
in  the  forenoon,  was  heard  on  board  the  Hibemia,  and  that  the  people  on 
board  each  of  the  three  brigs  saw  two  vessels  engaged  in  tight,  for  that  he 
heard  and  saw  them  distinctly  ;  that  the  three  lay  becalmed  within  hail  of 
each  other,  that  the  Argo  and  Betsey  were  then  about  three  leagues  distant 
from  the  three  brigs,  and  that  the  firing  continued  more  than  an  hour." 
He  further  is  positive,  that  the  respondent,  and  Prole  and  Thompson,  had  a 
consultation,  in  his  presence,  about  the  brig  Betsey,  whether  she  was  prize 

♦i  fl2l  *^^  ^^^ '  *°^  ^^^^  ^^®y  concluded  to  secure  her  as  a  prize,  as  they 
'  disbelieved  what  had  been  said  by  West  and  Church,  about  her  being 
prize  to  the  Argo,  or  if  she  was,  yet,  as  they  had  been  in  sight  at  the  time 
of  the  capture,  they  were  entitled  to  a  share.  These  facts  are  also  con- 
firmed by  the  deposition  of  John  Groves. 

On  behalf  of  the  respondent,  the  depositions  of  John  Brice,  first  mate  of 
the  Hibemia,  John  Magill,  George  Stout,  George  Eldridge  and  Aaron  Ash- 
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bridgCi  maruiers  on  board,  and  of  Doctor  Wilson  Waters,  surgeon  of  the 
HibemJa,  prove,  that  they  did  not  see  the  Argo  and  Betsey,  nor  hear  any 
tiring  of  cannon,  on  the  6th  of  September,  and  that  neither  Captains  Prole 
nor  Thompson  were  on  board  the  Hibemia  on  the  7th,  nor  was  the  respondent 
on  board  either  of  their  vessels.  In  which  last  particular,  Davis  and  Groves 
concur.  These  witnesses  also  differ  with  Davis  and  Groves,  about  the  hour 
that  the  Uibernia  sailed  in  pursuit  of  the  Argo,  the  duration  of  the  chase, 
and  the  time  of  her  return  and  rejoining  the  other  brigs. 

It  has  also  been  given  in  evidence,  that  a  suit  had  been  instituted  in  the 
admiralty  by  Captain  Silas  Talbot,  gni  tajn,  &c.,  against  the  owners  of  the 
three  brigan tines,  for  the  spoliation  of  the  Betsey  and  her  cargo,  who,  upon 
an  appeal  to  this  court,  were  decreed  to  pay  11,141/.  58.  4d.  damages  to  the 
libellant,  besides  the  costs,  of  which  sum  the  present  appellants,  as  owners 

of  the  Hibemia,  paid  3795/.  3a.  6e/.,  and  towards  costs on  the  22d  January 

1785.  (a) 

Up^n  this  state  of  the  case,  two  questions  arise  :  The  Ist  of  fact;  the 
2d  of  law, 

1st.  With  respect  to  the  fact,  there  are  two  points  :  1st.  Whether  the 
respondent  did  willingly  join  the  two  other  captains.  Prole  and  Thompson, 
in  the  tortious  capture  of  the  Betsey  from  the  Argo,  knowing  her  to  have 
been  a  prize  to  the  Argo,  and  that  the  Argo  was  a  friend  ?  This  would 
undoubtedly  have  been  a  lata  culpay  an  evident  trespass,  to  call  it  by  no 
harsher  name. 

If  he  did  not,  then,  2d.  Whether  he  was  guilty  of  such  gross  negligence 
(crassa  negligerUia)  as  by  law  will  make  him  responsible  to  the  appellants, 
considering  the  relation  between  them  as  owners  and  master  of  a  vessel  ? 

As  to  the  1st  point,  the  evidence  is  not  so  satisfactory  as  might  be  wished 
in  a  case  of  snch  consequence  to  the  parties.  Had  there  been  evidence 
given  respecting  the  credit  of  the  several  witnesses,  the  matter  would  have 
been  clearer.  If  Davis  and  Groves  are  to  be  credited,  in  addition  to  the 
other  evidence,  there  is  a  very  strong  presumption  indeed,  that  the  respond- 
ent is  guilty  of  a  great  wrong,  of  a  clear  trespass  ;  for  if  he  saw  the  tight 
on  the  6th,  as  he  next  day  found  that  the  Betsey,  which  had  been  captured, 
was  an  enemy,  he  must  have  concluded,  that  the  Argo  was  a  friend.  And 
if  all  that  the  other  witnesses  swear  in  behalf  of  the  respondent,  is  true, 
yet  I  do  not  think,  that  the  evidence  of  Davis  and  Groves  is  thereby  inva- 
lidated. With  respect  to  hours  or  times,  in  which  particular  occurrences  or 
transactions  happened,  witnesses  of  thr  greatest  integrity  *may  and  r*t  go 
often  do  differ  :  this  has  happened,  in  the  cause  before  us.  But  as  to  ^ 
other  matters,  the  witnesses  on  board  the  Hibemia  only  swear,  "  that  they 
did  not  see  nor  hear,  what  the  others  say,  they  did."  The  rule  in  such  a 
case  is,  "  that  one  affirmative  witness  countervails  the  proof  of  many  nega- 
tive, because  both  may  swear  trae,"  and  such  interpretation  should  be  put 
on  the  whole  testimony,  as  to  reconcile  it ;  for,  one  may  see  and  hear  what 
another  does  not.  Gilb.  Law  of  Evidence  157.  However,  it  does  not  ap- 
pear necessary  to  determine  this  first  point,  as  the  second  question  admits  of 
little  difficulty,  viz.,  whether  the  respondent  has  been  guilty  of  such  gross 
negligence  as  should  make  him  responsible  ? 

(a)  See  ante^  p.  95. 
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The  respondent  was  near  to  the  Betsey,  as  well  as  the  two  other  letters 
of  marque ;  he  might  have  gone  on  board  her,  and  made  every  necessary 
and  proper  inquiry  ;  he  sent  two  of  his  crew  on  board  her,  to  get  her,  if  pos- 
sible, into  Delaware,  &c, ;  he  signed  the  order  to  McNeil,  the  prize-master, 
which  must  have  shown,  to  perfect  conviction,  that  the  Betsey  had  been 
captured  by  the  Argo,  and  that  she  was  a  friend.  But  it  is  said,  that  he  con- 
fided in  Prole,  whom  they  had  made  commodore,  and  in  Thompson  ;  that 
they  deceived  him ;  and  that  he  signed  the  orders  to  the  prize-master, 
without  reading  them  ;  and,  in  short,  that  he  implicitly  obeyed,  and  did 
whatever  he  was  told  to  do.  The  respondent  should  have  reflected,  that  the 
seizing  a  valuable  vessel  and  cargo,  was  a  serious  piece  of  business,  if  be- 
longing to  a  friend  ;  he  should,  therefore,  have  weighed  the  consequences  of 
his  credulity  in  others ;  he  could  have  inquired  for  himself,  and  had  the 
same  evidence  with  Prole  and  Thompson  ;  he  should  have  considered,  that 
his  owners  placed  their  confidence  in  him,  and  in  no  other ;  he  should  have 
acted  for  himself,  and  taken  care  that  he  did  no  injury  to  any  one.  But  he 
does  not  appear,  by  the  defence  made  for  him,  to  have  exercised  his  own 
judgment  at  all.  Was  this  using  proper  care  and  diligence,  or  was  it  inex- 
cusable conduct,  and  gross  negligence  ? 

2.  Let  us  now  consider  the  law  upon  this  evidence  ;  for,  ex  facto  oritur 
lex.  It  is  agreed,  that  every  one  of  the  parties  to  a  trespass,  who  partici- 
pates in  it,  is  a  trespasser,  and  an  action  will  lie  against  him  as  a  principal ; 
for  there  can  be  no  accessary  to  a  trespass,  Bro.  trespass,  pi.  113;  1  Lev. 
124:  that  a  trespass  was  committed  in  taking  and  carrying  away  the  Betsey 
from  the  commander  of  the  Argo  ;  that  the  respondent  was  present,  aiding 
and  assisting  in  the  taking  and  carrying  her  away  :  and  that  Captain  Silas 
Talbot  could  have  maintained  his  suit  against  the  respondent,  as  well  as 
against  his  owners,  for  the  wrong  and  injury  they  have  done  to  him.  But 
it  is  contended,  that  though  he  might  be  responsible  to  Captain  Talbot,  he  is 
not  so  to  his  owners,  for  that  his  relation  with  them  was  by  contract,  and 
the  contract  between  a  servant  and  his  master,  or  between  the  master  of  a 
ship  and  his  owners,  points  out  the  measure  of  the  servant's  or  master's 
responsibility  ;  that  he  ought  not  to  be  accountable  in  damages  for  an  error 
in  judgment,  but  only  for  the  fault  of  the  heart,  and  that  he  acted  according 
*i  A.!  *^  ^^®  *best  of  his  judgment  ;  and  his  error  in  this  business  arose 
-»  from  the  misinformation  and  deception  of  Prole  and  Thompson.  In 
support  of  this  doctrine  were  cited  1  Black.  Com.  422,  309  ;  3  Id.  163  ;  3 
Bao.  Abr.  544,  564;  4  Co.  83,  84;  10  Mod.  109;   4  Burr.  2060;    11  Mod.  135. 

In  reply  to  this,  it  has  been  argued,  that  the  master  or  commander  of  a 
privateer  or  letter  of  marque,  may  la^vf ully  stop  the  ship  of  a  friend,  exa- 
mine her  papers,  the  people  on  board,  the  cargo,  &c.,  in  order  to  discover, 
whether  she  belongs  to  a  friend  or  an  enemy  ;  and  if  upon  the  whole  it 
should  be  doubtful,  to  bring  her  into  port,  for  further  inspection  and  trial, 
without  breaking  bulk,  or  embezzlement  of  the  lading.  But  if  the  captor 
embezzled  the  cargo,  disposed  of  or  used  any  part  of  it,  sent  away  the 
captured  mariners,  or  did  any  other  acts,  which  show  he  could  have  no 
reasonable  doubt,  in  such  case,  he  is  liable  for  damages  and  costs.  Lee  on 
Captures,  202,  240  ;  Beawes  L.  M.  207  ;  1  Roll.  Abr.  630. 

It  is  insisted  upon,  that  a  master  of  a  ship  is  one,  who,  for  his  knowl- 
edge in  navigation,  fidelity  and  discretion,  hath  the  government  of  the  ship 
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committed  to  his  care  and  management ;  that  he  must  give  an  account  foi 
the  whole  charge,  and,  upon  failure,  render  satisfaction  :  and  therefore,  i( 
misfortunes  happen,  if  they  are  either  through  the  negligence,  wilfulness  oi 
ignorance  of  himself  or  mariners,  he  must  be  responsible  ;  and  his  owners 
may  sue  him  for  reparation  of  damages,  jointly  or  separately,  both  according 
to  the  conmion  law  and  marine  law.  See  1  Vol.  Laws  of  Admiralty  186  ; 
Beawes  L.  M.  49  ;  Buller's  Nisi  Prius  24  ;  3  Eeble  444  ;  3  Bac.  Abr.  564  ; 
S  Black.  Com.  163. 

A  great  loss,  then,  has  been  sustained  by  the  injury  done  in  the  seizure 
of  the  Betsey  ;  it  will  be  heavy,  and  must  finally  fall  upon  the  owners  or 
master.  If  the  bringing  the  Betsey  too,  for  the  purpose  of  inquiring 
whether  she  belonged  to  a  friend  or  an  enemy,  was  lawful,  the  subsequent 
conduct  was  unlawful,  and  the  seizors  came  thereby  trespassers  ab  initio. 

This  was  a  lata  culpa  in  Prole  and  Thompson,  at  least,  the  respondent 
was  present  aiding  and  assisting  in  carrying  her  away  from  the  Argo. 
If  one  does  a  trespass,  and  others  do  nothing  but  come  in  aid,  yet  all  are 
principal  trespassers.  Bro.  Trespass,  pi.  232,  20  ;  Vin.  Abr.  460,  title  Tres- 
pass, pi.  3,  and  fo.  466,  letter  U.  If  A.  comes  in  aid  of  B.,  who  beats  me, 
yet  he  is  a  trespasser  as  well  as  B.  22  Ass.  43.  If  the  conduct  of  the 
respondent  was  not  wilful  and  with  full  knowledge,  yet  it  appears  to  us 
have  been  a  cra^ssa  negligentia^  and  that  any  reasonable  man,  upon  in- 
quiry, and  the  least  reflection,  upon  reading  the  orders  given  to  the  prize- 
master  McNeil  (and  he  ought  to  have  read  them),  or  upon  the  circumstances 
attending  the  whole  transaction,  must  have  been  satisfied,  that  the  Betsey 
was  a  prize  to  the  Argo.  It  is  a  wrong  position,  that  a  master  of  a 
ship  is  not  answerable  for  an  error  in  judgment,  but  only  for  the  fault  of  the 
heart,  in  civil  matters.  In  criminal  cases,  as  well  in  others,  as  in  a  master 
of  a  ship,  it  is  true.  One  non  compos  mentis  is  answerable  civilly 
for  *a  wrong  done  to  another.  Reasonable  care,  attention,  prudence  r*ioe 
and  fidelity,  are  expected  from  the  master  of  a  ship,  and  if  any  mis-  *• 
fortune  or  mischief  ensues  from  the  want  of  them,  either  in  himself  or  his 
mariners,  he  is  responsible  in  a  civil  action.  And  it  must  appear  very 
strange  to  any  understanding,  that  the  owners  of  a  vessel  should  be  answer- 
able in  damages  for  the  misconduct  of  the  master,  merely  because  they  ap- 
pointed him  master,  and  that  the  master,  the  actual  malfeasor,  should  not  be 
accountable  over  to  them ;  that  the  innocent  should  suffer,  and  the  guilty 
person  go  scot-free.     We  know  of  no  such  law. 

Upon  the  whole,  the  Court  are  of  opinion,  that  the  sentence  of  the 
court  of  admiralty  be  reversed  ;  and  this  court  do  decree  and  adjudge,  that 
the  respondent  do  pay  to  the  appellants  the  sum  of  3795/.  3«.  6tf.,  and  the  in- 
terest thereof  from  the  22d  day  of  January  1785,  together  with  the  costs  by 
them  paid  in  the  former  cause  by  Silas  Talbot,  qui  tarn,  against  them  and 
others,  and  also  the  costs  of  this  suit  in  the  inferior  court,  and  that  each  party 
shall  pay  their  own  costs  in  this  court,  the  same  to  be  taxed  by  the  register, 
or  this  court. 

AiXES  and  Bush,  Justices,  dissented  from  this  opinion  of  the  court,  for 
reasons  which  they  assigned  separately  and  at  large,  (a) 

(a)  The  opinion  of  Judge  Rush,  which  in  the  former  editions  was  subjoined  in  the 
appendix,  is  now  introduced  in  the  proper  place. 
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RusHy  Justice. — Ab  my  opinion  differs  from  that  of  the  court,  just  deliy* 
ered  by  the  Chief  Justice,  I  will  give  the  reasons  of  my  dissent  sc  mewhat  at 
large. 

A  libel  has  been  filed  in  the  court  of  admiralty  for  the  state  of  Pennsyl- 
vania, on  behalf  of  John  Purvyance,  Joseph  Dean  and  Benjamin  Harbeson, 
against  John  Angus,  setting  forth  and  charging,  that  the  said  John  Angus 
was  duly  appointed  master  and  commander  of  the  brig  Hibemia,  the  prop- 
erty  of  the  libellants,  bound  on  a  voyage  from  Philadelphia  to  the  port  of 
Orotava,  in  the  island  of  TenerifPe  ;  that  on  his  voyage  aforesaid,  the  said 
Angus,  without  any  probable  cause  of  capture,  and  with  a  view  to  his  own 
private  interest  and  emolument,  did  combine  with  certain  malefactors,  and 
take  the  brig  Betsey  out  of  the  possession  of  Silas  Talbot,  the 
said  brig  being  at  that  time  a  prize  to  the  said  Talbot,  and  that  Angus  knew 
she  was  prize  to  him.  The  libel  further  charges,  that  Talbot  hath  recov- 
ered 4000^.  against  the  libellants  for  the  trespass  and  injury  aforesaid  ;  and 
concludes  with  praying,  that  as  the  libellants  have  been  compelled  to  pay  that 
sum  of  money  through  the  misconduct  of  Angus,  their  captain,  they  may  be 
enabled  to  recover  from  him  a  full  equivalent. 

To  this  libel,  an  answer  hath  been  filed  on  the  part  of  Angus,  in  which  he 
explicitly  denies  his  taking  the  Betsey  on  the  high  seas,  without  authority 
from  his  owners,  and  without  probable  cause.  He  also  utterly  denies,  that 
he  knew  the  brig  Betsey  had  been  taken  by  Talbot,  and  that  he  had  any 
intention  to  defraud  him,  or  his,  Angus's,  owners. 

A  variety  of  depositions  and  exhibits  have  been  produced  in  the  cause, 
and  the  judge  of  the  admiralty  hath  pronounced  a  decree  in  favor  of  Angus, 
the  respondent.  From  this  sentence,  an  appeal  hath  been  brought  by  the 
libellants  to  this  court,  the  highest  in  the  state,  having  the  ultimate  and 
superintending  power  to  correct  the  errors  of  all  inferior  tribunals. 

It  is  right  and  proper,  before  we  examine  the  evidence,  accurately  to  state 
the  question  in  controversy. 

We  are  not  now  to  decide,  generally,  whether  masters  of  vessels  are  not 
responsible  to  their  owners  for  neglect  of  duty,  or  breach  of  trust ;  it  being 
admitted  on  all  hands,  that  the  master  may  sue  his  servant  for  any  breach  of 
trust  or  confidence.  If  a  shepherd,  by  his  negligence,  suffer  my  sheep  to  be 
drowned ;  or  should  my  cattle,  through  the  negligence  of  my  servant, 
commit  a  trespass  upon  my  neighbor  ;  the  shepherd  and  servant  are  both 
liable  in  these  cases.  And  in  the  latter  case,  I  am  responsible  over  to  my 
neighbor  for  the  injury  he  receives  through  the  neglect  of  my  servant. 
Doctor  &  Student  37  ;  Noy  109  ;  6  Co.  13,  14. 

Nor  are  we  now  to  inquire,  whether  Angus  be  responsible  to  Silas  Talbot 
for  trespass.  I  admit,  that  he  is  clearly  so  ;  and  that  no  defence  he  could 
make,  founded  on  ignorance,  accident  or  mistake,  could  avail  him  on  such 
suit  by  Talbot.  If  Angus  joined  in  the  trespass,  it  is  immaterial  to  Talbot, 
what  were  his  views,  or  whether  he  did  it  intentionally,  or  not.  If  I  hurt  a 
person,  through  negligence,  it  is  no  justification,  in  an  action  of  assault  and 
battery.  Buller  16.  And  there  is  a  case  in  one  of  the  ^ooks,  where  a  gun 
went  off  by  accident,  and  wounded  a  person,  and  it  was  held  that  trespass 
lies.  It  is  to  no  purpose,  therefore,  and  wide  of  the  present  question,  to  cite 
authorities  to  prove  that  in  trespass  all  arc  answerable.  Whether  Angus 
showed  moie  or  less  zeal ;  whether  he  did  all  he  could,  or  not^  are  useless 
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inquiries  at  this  time.  In  trespass,  all  are  liable  ;  and  this  rule  would  apply 
in  a  suit  by  Talbot  against  Angus,  even  though  the  trespass  might  appear, 
on  the  part  of  Angus,  to  have  been  incautiously,  or  unintentionally,  com- 
mitted. 

The  question  before  the  court  is  a  special  one,  resting  on  its  own  peculiar 
circumstances,  and  not  involving  in  it  the  examination  or  adjustment  of  any 
general  principles  of  law.  But  before  I  proceed  to  state  what  I  take  to  be 
the  question,  I  will  make  a  few  previous  observations,  on  the  doctrine  of 
responsibility,  so  far  as  the  same  is  applicable,  or  necessary,  at  present. 

The  owners,  as  well  as  the  masters  of  vessels,  are,  by  the  civil  law,  liable 
for  trespasses  committed  on  the  sea.  The  owners  are  liable,  on  the  principle, 
that  the  master  is  their  servant,  bound  to  obey  their  orders,  and  to  pursue 
their  instructions  :  a  confidence  or  trust  is  reposed  in  him,  that  he  will  cai- 
duct  himself  agreeable  to  the  principles  of  integrity  and  good  faith  ;  ai  d 
that  he  will  be  guilty  of  no  outrage  upon  others,  nor  of  any  criminal  negle  .t 
whatever.  By  rendering  the  owners  responsible  for  the  masters,  the  law 
hath  laid  them  under  the  strongest  obligations  to  employ  none  but  men  of 
skill,  capacity  and  integrity,  to  navigate  their  vessels.  Perhaps,  too,  the 
principle  in  part  received  its  establishment,  from  an  apprehension,  that  the 
commander  of  the  vessel  might  not  be  of  sufficient  ability  to  compensate  for 
the  injury  committed  by  him.  In  all  cases  of  spoliation,  both  master  and 
owners  are  equally  liable  to  the  party  wronged. 

But  what  is  the  nature  of  the  contract  between  the  owners  and  the 
master  ?  It  is  either  general  or  special.  It  is  either  created  by  the  law,  or 
by  the  parties  themselves.  A  commander  of  a  vessel,  on  going  to  sea  with- 
out any  instructions,  is  bound  to  govern  himself  by  law  ;  and,  in  such  case. 
If  his  owners  are  injured  through  his  misconduct,  he  is  certainly  responsible 
again  to  them.  This  duty,  however,  which  the  law  imposes  upon  the  com- 
mander of  a  vessel,  may  be  altered  by  his  owners.  They  may,  for  example, 
order  him  to  take  and  seize  the  vessel  of  a  friend  ;  and  in  case  of  his  com- 
pliance, both  he  and  his  owners  will  be  responsible  to  that  friend  ;  but  the 
master,  in  this  instance,  will  not  be  liable  to  his  employers,  because  he  acted 
according  to  instructions.  The  rules  of  responsibility,  therefore,  are  not  re- 
ciprocal. The  owners  may  be  liable  to  a  person  injured,  and  it  will  nol 
thence  follow,  that  the  master  is  answerable  again  to  his  owners.  These 
observations  are  made  to  refute  a  very  improper  inference,  that  because  a 
master  has  injured  a  third  person,  for  which  the  owners  are  liable,  that, 
therefore,  the  master  is  again  responsible  to  the  owners. 

The  question,  then,  before  the  court  is  this  :  Is  Angus  (who  actually  com- 
mitted a  trespass  on  the  property  of  Silas  Talbot,  in  conjunction  with  cap- 
tains Prole  and  Thompson,  and  whose  owners,  the  present  libellants,  have 
since  been  compelled  to  make  compensation  to  Talbot  for  the  trespass  of 
Angus)  responsible  to  his  owners,  for  the  moneys  paid  by  them  on  account 
of  the  said  trespass,  under  all  the  circumstances  of  the  case  ? 

This  I  take  to  be  a  fair  state  of  the  question  ;  and  the  answer  must  de- 
pend, ^ra^,  upon  the  evidence,  and  secondly y  upon  the  law. 

I  have  stated  in  the  question,  that  Angus  committed  a  trespass.  This 
appears  evident  from  his  signing  the  orders,  and  from  his  putting  two  sailors 
on  board  the  Betsey,  to  assist  in  navigating  her  into  port :  unless,  therefore, 
it  can  bo  shown,  that  Angus  was  imposed  upon  by  his  comrades,  Prole  and 
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Thompson,  to  act  in  this  manner ;  and  that  he  was  authorized  to  place  a 
reasonable  confidence  in  them,  the  decree  of  this  court  ought  to  be  against 
him.  In  other  words,  unless  he  can  show  some  authority,  either  eirpress  or 
implied,  for  what  he  did,  he  ought  to  be  considered  in  the  same  criminal 
point  of  view  with  the  two  other  captains. 

In  the  beginning  of  September  17V9,  the  Hibemia,  conmianded  by  Angus, 
left  the  Capes  of  Delaware,  in  company  with  Captain  Thompson,  who  com- 
manded the  Achilles,  and  with  Captain  Prole,  who  commanded  the  Patty. 
They  were  all  armed,  and  had  letters  of  marque.  Upon  the  6th  and  7th  of 
the  same  month,  the  transaction  happened  which  gave  rise  to  the  present 
dispute.  William  Davis,  a  passenger  on  board  the  Patty,  says,  that  on  the 
7th,  about  ten  o'clock,  a.  m.  he  heard  a  firing,  and  saw  two  vessels  engaged 
in  battle,  and  that,  at  that  time,  the  three  brigs,  the  Patty,  Achilles  and  Hi- 
bernia,  were  within  hail  of  each  other.  This  firing,  if  ever  heard  on  board 
the  Patty,  or  the  battle  seen,  must  have  been  on  the  sixth,  and  not  on  the 
seventh.  He  adds,  that  he  verily  believes  that  the  two  other  brigs  heard 
the  firing  also. 

In  opposition  to  this  evidence,  let  us  contrast  the  testimony  of  James 
Leach,  the  master,  and  John  Russel,  the  mate,  on  board  the  Betsey.  They 
both  swore,  that,  at  the  time  the  Betsey  was  captured,  there  was  no  other 
vessel  in  sight  but  the  Argo  ;  and  they  add,  that  they  verily  believe  no  per- 
son did  see  any  other  vessel.  If  they  were  in  sight  of  Davis,  Davis  must 
also  have  been  in  sight  of  them  ;  and  the  firm  belief  of  Leach  and  Russel, 
that  no  vessel  was  in  sight,  is  at  least  equal  in  point  of  proof,  to  the  firm  be- 
lief of  Davis,  that  the  Hibemia  and  Achilles  saw  the  engagement.  It  is  re- 
markable too,  that  Davis  says,  that  Angus  had  his  boat  hoisted  out,  in  which 
he  is  contradicted  by  all  the  other  witnesses,  and  appears  to  be  under  a  great 
mistake. 

But  I  shall  waive  any  further  observations  on  this  point ;  for,  though  it 
should  be  admitted  that  Davis,  and  those  on  board  the  Patty,  heard  the 
tiring  and  saw  the  chase,  it  cannot  thence  be  inferred,  that  those  on  board 
the  Hibemia  did;  especially,  as  they  swore  that  they  did  not.  Inattention, 
noise,  and  a  variety  of  other  causes,  might  prevent  the  people  on  board  one 
vessel,  from  seeing  or  hearing  what  those  on  board  another  vessel  did  see 
and  hear. 

It  appears  to  me,  therefore,  highly  probable,  from  the  evidence  before 
the  court,  that  Angus  did  not,  on  the  6th,  see  the  taking  of  the  Betsey.  His 
conduct  on  the  7th,  when  he  came  up  to  the  other  captains,  strongly  con- 
firms this  idea.  For  no  less  than  six  witnesses  out  of  the  seven,  who  were 
present  when  Angus  came  up  (that  is,  every  witness  except  Davis),  ex- 
pressly mentions,  that  Angus  inquired  what  they  had  got ;  and  upon  being 
told  she  was  a  good  prize,  he  replied,  if  she  is  a  good  prize,  so  must  the 
sloop  be  ;  and  that  he  further  asked,  why  one  of  their  fast-sailing  vessels 
did  not  chase  her  ;  upon  which,  they  ordered  him  to  pursue  her,  which  he 
immediately  did. 

Now,  it  is  in  full  proof,  from  the  evidence  of  Captain  Talbot,  that  the 
two  other  brigs  had  been  up  with  the  Betsey,  about  an  hour  before  Angus 
came  up,  and  that  their  boats  had  frequently  passed  to  and  from  the  Betsey. 
They,  therefore,  had  full  information  ;  but  Angus  had  not  the  least  knowl* 
edge,  except  what  he  received  from  their  declaration,  that  she  was  a  good 
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prize.  If  then  she  had  been  a  good  prize,  of  which  he  had  not  at  that  time  the 
least  reason  to  doubt,  well  might  he  reply,  that  the  other  vessel,  meaning  the 
Argo,  was  also  a  good  prize.  This  observation,  made  at  this  period  of  the 
business,  unanswerably  shows,  that  he  could  not  have  seen  the  Betsey  and 
Argo  engaged  ;  for,  it  is  not  conceivable,  that  he  could  be  so  grossly  igno- 
rant and  stupid,  as  to  see  two  vessels  engaged  in  battle,  and  at  the  same 
time,  suppose  them  to  be  both  enemies. 

With  respect  to  the  idea  of  the  three  captains  having  consulted  what  to 
do  with  the  prize,  it  scarcely  merits  consideration.  Groves  says,  that  he 
does  not  know  on  board  which  vessel  the  consultation  took  place  ;  in  which 
he  is  contradicted  by  Davis,  who  says  it  was  not  on  board  any  particular 
vessel,  but  that  each  captain  continued  on  board  his  own.  The  truth,  how- 
ever, is,  that  there  never  was  any  consultation,  and  in  this  all  the  other  wit- 
ncisses  agree. 

The  orders  from  the  three  captains  to  the  prize-master,  and  which  are 
signed  by  Angus,  contain  a  direction  to  him  to  get,  if  possible,  into  Dela- 
ware, Egg  Harbor,  or  Chesapeake,  "  for  fear  of  the  sloop  Argo's  falling  in 
with  you,  if  you  go  to  New  England."  From  these  expressions,  it  has  been 
contended,  that  Angus  was  privy  to  the  whole  transaction  ;  but  I  do  not  see 
the  thing  in  that  point  of  view.  It  is  possible,  that  he  signed  the  orders 
without  considering  attentively  the  meaning  of  the  words,  believing,  at  the 
same  time,  that  his  comrades,  who  had  made  the  necessary  inquiries  on  board 
the  Betsey,  had  their  reasons  for  inserting  them.  It  is  certain,  that  he  thought 
the  Argo  an  enemy,  and  as  such  pursued  her.  He  might,  therefore,  very 
naturally  have  supposed  the  other  captains  had  reason  to  believe  the  Argo 
was  bound  to  New  England  ;  and  that,  on  this  account,  they  had  inserted 
those  words  in  the  orders. 

What,  then,  is  the  nature  and  history  of  the  present  transaction  ?  Three 
vessels,  commissioned  as  letters  of  marque  and  reprisal,  being  about  to  sail 
at  the  same  time  from  the  port  of  Philadelphia,  the  owners  of  the  Hibemia, 
give  their  master  orders  to  cruise  with  the  other  two.  He  does  so  ;  and  in 
the  course  of  their  united  operations,  he  is  deceived  and  misled  by  them 
in  such  manner,  as  to  concur  with  them  in  committing  a  trespass.  Had 
Angus  been  directed,  generally,  to  cruise,  the  case  might  have  been  dif- 
ferent ;  for  then  every  degree  of  confidence  reposed  in  his  associates,  must 
have  been  at  his  own  risk.  But  Angus,  being  expressly  authorized  to  cruise 
with  the  two  other  vessels  then  sailing  to  the  east,  any  act  or  event 
which  was  likely  to  happen  on  a  joint  cruise  by  the  three  vessels,  or 
which  might  have  been  rationally  expected  in  the  usual  course  of  things, 
was  as  much  authorized,  as  the  cruising  itself  was.  Everything  usually 
done  by  persons  jointly  cruising,  is  implied  in  the  authority  to  Angus 
to  cruise  with  the  others.  The  owners  themselves  have  laid  the  founda- 
tion of  the  trust  or  confidence  that  he  reposed  in  Prole  and  Thompson,  and 
should,  therefore,  alone  suffer.  The  conduct  of  Angus  seems  to  be 
clearly  warranted  by  the  rules  and  maxims  that  invariably  govern  the  com- 
manders of  vessels,  when  they  act  in  conjunction  with  others  on  a  cruising 
voyage.  I  perceive  neither  crassa  negli^entia,  nor  kUa  culpa  in  his 
behavior ;  and  I  take  the  law  to  be,  as  stated  in  4  Burr.  2060,  that  he 
is  not  answerable,  unless  in  those  two  cases.  It  is  preposterous  to  say,  that 
he  ought  not  to  have  credited  IVole  and  Thompson,  when  he  was  ordered 
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to  join  with  them  on  a  cruise.  Hard  is  the  doctrine,  that  a  servant,  who 
apparentlj  acts  in  the  best  manner  for  the  interests  of  his  master,  should 
be  liable  for  unavoidable  failures,  especially,  when  they  originate,  not 
in  himself,  but  in  others  :  it  is  sufficient  to  deter  all  men  from  accepting 
a  trust. 

This  authority  to  cruise  with  Prole  and  Thompson,  certainly  means  some- 
thing ;  but,  if  it  will  not  justify  Angus's  conduct  on  this  occasion,  it  is  to- 
tally insignificant  and  void ;  and  an  authority  to  cruise  with  others,  is  an 
authority  to  do  nothing  ;  that  is,  no  authority  at  alL 

However  disposed  to  concur  with  my  brethren  in  this  cause,  I  have  not 
been  able  to  do  it.  Unanimity  in  courts  of  justice,  though  a  very  desirable 
object,  ought  never  to  be  attained  at  the  expense  of  sacrificing  the  judg- 
ment. 

Upon  the  whole,  as  it  appears  to  me,  that  Angus  did  not  combine  with 
the  other  captains  to  take  the  Betsey  out  of  the  possession  of  the  Argo  ;  and 
that  he  acted  such  a  part,  as  he  thought  would  promote  the  interests  of  his 
owners  ;  my  opinion  is,  that  the  decree  of  the  lower  court  should  be  affirmed  : 
but  a  majority  of  this  court  entertaining  different  sentiments,  it  must,  never- 
theless, be  reversed. 

The  counsel  for  the  respondent  afterwards  moved  the  court  for  a  rehear- 
ing, upon  a  suggestion  of  new  evidence,  &c.,  and  upon  that  occasion,  Judge 
Shipfbn  made  the  following  observations : — 

SaiPPBN,  Justice. — ^When  this  court  delivered  their  decree  that  the  re- 
spondents should  pay  to  the  appellants  the  sum  of  S1951.  Sa,  6dl,  they  esti- 
mated the  damages  by  what  they  conceived  to  be  the  value  of  the  vessel  and 
cargo,  having  then,  I  believe,  no  doubt  but  that  the  loss  sustained  was  the  pro- 
per measure  of  damages.  The  conduct  of  the  respondent,  though  certainly 
unjustifiable,  appeared  from  the  evidence  to  be  attended  with  such  favorable 
circumstances,  that  if  the  idea  had  been  entertained,  that  the  damages  were 
discretionary,  and  could  have  been  legally  diminished,  I,  as  one  of  the  court, 
should  certainly  have  given  my  voice  for  a  much  less  sum.  Whether  the 
court  had,  or  had  not,  such  a  discretionary  power,  was  not  made  a  question 
on  the  hearing,  but  has  since  occurred  to  me  ;  and  having  met  with  a  case 
which  goes  a  great  way  towards  establishing  the  principle,  I  should  be 
willing  to  have  the  case  reheard  as  to  this  point.  The  case  I  allude  to,  is 
that  of  Hicasel  v.  Palmer,  in  2  Wils.  325,  which  was  a  special  action  on  the 
case  against  an  attorney,  for  negligence,  in  not  charging  the  defendant  in 
execution  within  two  terms  after  the  judgment,  whereby  the  plaintiff  lost 
his  debt,  the  defendant  having  obtained  a  supersedeas,  agreeable  to  a  rule  of 
the  court  of  king's  bench,  and  had  been  discharged  out  of  custody.  On  the 
trial  of  the  cause  before  Lord  Camden,  a  verdict  was  given  for  the  plaintiff 
•i  ftftl  ^^^  3000/.,  the  *whole  debt,  by  the  chief  justice's  direction.  But,  after- 
^  wards,  on  a  motion  for  a  new  trial,  the  chief  justice  himself,  and  the 
rest  of  the  court,  were  of  opinion,  that  he  had  misdirected  the  jury  in  telling 
them,  that  they  ought  to  find  a  verdict  for  the  whole  debt,  whereas,  the 
action  sounding  merely  in  damages,  the  jury  ought  to  have  been  left  at 
liberty  to  find  what  damages  they  thought  fit.  Accordingly,  a  new  trial 
was  ordered,  and  on  the  second  trial  the  jury  were  told,  that  they  might  find 
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what  damages  they  pleased,  and  on  M>me  favorable  circmnstanoes  appearing 
for  the  defendant,  they  found  only  500/.  in  damages. 

The  similarity  of  this  case  with  that  before  the  court,  inclines  me  strong- 
ly to  admit  a  rehearing  of  the  cause  as  to  this  point,  whether,  if  the  court 
should  be  of  opinion,  that  the  respondent  is  answerable  on  the  point  of  gross 
negligence,  they  are  bound  to  estimate  the  damages  by  the  real  loss,  or 
whether  they  may  not  mitigate  them,  according  to  the  circumstances  and 
degree  of  negligence  in  the  respondent. 

Thb  Coubt,  on  consideration,  directed  a  rehearing  as  to  this  point  only  ; 
and,  after  argument,  reducing  the  damages,  they  gave  the  following  judg- 
ment : 

The  Court  do  award,  that  the  respondent  do  pay  to  the  appellants  the 
sum  of  948/.  IBs,  lOHd.y  and  the  interest  thereof  from  the  22d  day  of  January 
1785,  together  with  the  fourth  part  of  the  costs  by  them  paid  in  the  former 
cause  by  Silas  Talbot  qui  tarn  against  them  and  others  ;  and  also  the  costs 
of  this  suit  in  the  inferior  court ;  and  that  each  party  pay  their  own  costs  in 
this  court .  the  whole  of  the  aforesaid  interest  and  costs  to  be  taxed  by  the 
register,  or  this  court,  (a) 


(«)  Bm  the  note  to  Talbot  v.  The  Three  Brigs,  mnU,  j^  109. 
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Chaplin  v.  Kibwak. 
Ariitraiars. 

Aeferees  bare  no  right  to  examine  a  witneea  €S  jMvia 

Thb  referees  in  this  case  had  allowed  ex  parte  evidenoe  to  be  given,  of 
the  current  price  of  coachmakors'  work,  at  the  time  when  the  cause  of  action 
accrued.  For  this  reason,  the  defendant  moved  to  set  aside  their  report 
And— 

Bt  thb  Coubt. — ^If  referees  make  inquiries  abroad,  to  ascertain  for  their 
own  satisf  action,  the  price  of  work,  or  the  truth  of  any  other  matter,  which 
may  be  said,  comparatively ,  to  be  of  a  public  nature,  this,  so  far  from  being 
irregular,  would  be  highly  commendable.  But  it  is  a  very  different  case, 
when  they  proceed  separately  to  examine  a  witness,  who  has  been  produced 
by  one  of  the  parties,  although  the  evidence  relates  only  to  those  general 
points.  The  adverse  parties  should  have  an  opportunity  of  cross-examining 
the  witness,  (a) 

The  report  set 


HooroNt^.  WiLL. 

SeUUion  qf  jvdgmanL 

It  was  ruled  in  this  cause,  that  a  judgment  shall  not  relate  to  the  first  day 
of  a  term,  so  as  to  cut  out  a  domestic  attachment.  (6) 

(a)  See  HoUingsworth  v.  Leiper,  anU^  p.  161,  and  the  notes. 

(5)  It  appears  from  the  MSS.  of  President  Shippbn,  that  the  questions  nosed  in  this 
case,  were  argued  by  Lewi^  for  the  plaintifiP,  and  Ingenoll^  for  the  attaching-oneditors, 
and  the  following  note  is  given  of  the  opinion  of  the  court:  "The  court  did  not  give 
any  judgment  in  this  case,  but  expressed  their  opinion  clearly  on  ihejirst  point,  that  a 
judgment,  subsequent  to  the  attachment,  should  not  relate  to  tue  first  day  of  the  term, 
80  as  to  avoid  the  lien  of  the  attachment  The  second  point,  whether  the  great  delay  in 
the  proceedings  on  the  attachment^  the  discontinuing  it  on  the  docket^  by  entering  a 
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It  li  not  siiffldcnl  cause  for  letttng  aaide  a  report^  that  the  raf eraea,  after  aettBog  the  prindplea 
of  the  report,  aaked  the  plaintiff  if  he  would  agree  that  a  qnarter'a  rent  which  had  accrued 
after  the  action  broughti  should  be  taken  into  the  eettlement. 

Rbfessbs  having  settled  their  minds  with  regard  to  their  report,  sent  for 
the  plaintiff,  and  asked  him  whether  he  would  agree  that  a  quarter's  rent^ 
which  accrued  after  the  action  brought,  should  be  taken  into  the  settlement, 
and  the  defendant  credited  for  it,  which  would  have  made  the  balance  in 
favor  of  the  latter.  This  the  plaintiff  refused  to  comply  with,  and  with- 
drew, without  being  asked  another  question,  or  saying  anything  further 
upon  the  subject.    A  motion  was  now  made  to  set  aside  the  report. 

Bt  thb  Cottbt. — ^Referees  ought  to  proceed,  not  only  so  as  to  do  justice, 
but  to  avoid  the  appearance  of  injustice  ;  lest  a  precedent  should  be  estab- 
lished, which  might  afterwards  be  perverted  to  a  bad  use.  Misbehavor  is, 
therefore,  a  reason  for  the  court  to  interpose  and  set  aside  a  report,  no  less 
than  partiality  and  corruption.  Referees,  however,  are  allowed  greater 
latitude  in  their  proceedings  than  juries.  They  are  not  equally  bound  to 
time  and  place,  nor  to  the  same  strictness  of  method  in  receiving  testimony. 

A  reference  would  be  of  little  service,  if  a  report  were  liable  to  be  set 
aside,  for  an  irregularity  so  small  as  that  mentioned  by  the  counsel,  in  the 
ease  of  BarorCa  Leasee  y.  The  Proprietaries^  for  the  South  street  lots,  that  of 
merely  handing  in  a  paper  to  the  jury,  by  mistake,  which  was  only  a  copy  of 
an  original  produced  at  the  trial.  Suppose,  in  the  present  instance,  the 
referees  had  adjourned,  and  in  the  intermediate  time,  meeting  Innes  in  the 
street,  should  make  the  proposal  mentioned  to  him — surely,  this  would  not 
set  aside  the  report.  It  is  true,  that  the  manner  in  which  it  was  done,  gave 
room  for  some  suspicion,  and  the  defendant  had  a  right  to  presume,  that  all 
was  not  fairly  conducted.  But  the  fact  is  satisfactorily  explained  by  the 
referees,  and  we  do  not  think  it  such  misbehavior  as  will  invalidate  the  re- 
port.   Therefore, 

Let  judgment  be  entered  for  the  plaintiff,  (a) 

JudgmeDt  at  the  third  court  (as  if  on  a  foreign  attachment),  and  no  further  proceedings 
had  on  it,  by  appointing  auditors,  &c,  does  not  raise  such  a  presumption  of  collusion 
between  the  plaintiff  in  the  attachment  and  the  debtor,  as  to  let  in  the  judgment^sred- 
itor,  was  held  under  advisement'*  The  cause  was  removed  by  certiorari  to  the  su- 
preme court,  where  the  decision  was  in  favor  of  the  judgment-creditor.  See  the  case* 
poetf  p.  450.  It  is  to  be  remarked,  that  the  question  arose  under  the  acts  of  1723  (1 
8m.  Laws,  158,),  and  1752  (Id.  218),  which  have  been  altered  and  supplied  by  the 
act  of  Dea  4,  1807  (4  Id.  478).  This  recent  act  provides  (§  4),  that  ^'the  trustees  shall 
be  deemed  vested  with  all  the  estate  of  the  debtor  at  the  time  of  issuing  the  attach^ 
men^^  a  proviso  which  did  not  exist  in  the  old  acts ;  and  therefore  (independently  of 
the  general  objections  to  the  decision  of  the  supreme  court  in  this  case),  it  may  be 
doubted,  whether  the  question  would  now  be  determined  in  the  same  way.  See  also, 
Welsh  e.  Murray,  4  Yeates  197. 

(a)  See  Hagner  «.  Musgrove,  HoUingsworth  e.  L«per,  and  Chaplin  e.  Kbrwan,  4M^ 
p^  8S  161,  167 ;  and  the  notes  to  those  cases. 
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k  discharge  of  the  defendant  from  imprisomnent  in  New  Jersey,  by  Tirtue  of  the  general  insolv- 
ent law  of  that  state,  was  held  not  to  entitle  him  to  a  similar  discharge  in  this  state,  although 
the  debt  was  contracted  in  New  Jersey. 

Ths  case  was  this  : — The  plaintiffs  and  the  defendant  had  been  concerned 
together  in  trade  ;  and  upon  settling  their  accoants,  a  considerable  balance 
appeared  against  Allen,  for  the  recovery  of  which  an  action  was  brought  in 
the  state  of  New  Jersey,  in  May  1782  ;  and  judgment  was  therein  obtained 
in  November  following,  when  a^.  fa.  issued,  and  on  return  of  niUla  bona  to 
that  writ,  a  ca.  sa.  was  sued  out,  returnable  to  May  1783.  In  the  meantime, 
the  defendant,  on  the  27th  of  April  1783,  was  arrested  in  Pennsylvania  for 
the  same  debt,  and  gave  bail ;  but,  on  his  return  to  New  Jersey,  he  was 
*i  fio1  ^^^^^  taken  on  the  ca.  sa.  which  *had  issued  in  that  state  against  him ; 
-I  and  afterwards,  in  October  1783,  was  discharged  by  their  act  of 
insolvency.  A  rule  to  plead  had  been  entered  in  the  action  brought  in 
Pennsylvania,  at  June  term  1783,  and  judgment  was  signed  for  want  of  a 
plea,  at  the  ensuing  September  term« 

Bradford  moved  to  set  the  judgment  of  this  court  aside,  or  to  open  it,  in 
order  to  admit  the  defendant  to  plead  the  proceedings  and  discharge  in  New 
Jersey. 

Upon  the  argument,  it  was  stated,  and  agreed,  that  no  person  was  en- 
titled to  relief  under  the  insolvent  law  of  New  Jersey,  who  was  not  bom  in 
that  state,  or  had  not  resided  in  it  one  year  free  from  arrest;  that  a  man 
indebted  to  any  amount  was  entitled  to  the  benefit  of  it;  that  a  person  not 
in  execution  was  not  excluded  ;  that  the  act  requires  notice  to  be  inserted  in 
the  public  papers  of  New  York,  if  the  debtor  lives  in  East  Jersey,  or  in  those 
of  Pennsylvania,  if  he  lives  in  West  Jersey;  and  that  every  debtor,  who 
complied  with  the  terms  of  the  act,  became  thereby  expressly  discharged 
from  all  debts  due  at  the  time  of  the  assignment  of  his  effects  for  the  use  of 
his  creditors,  or  contracted  for  before  that  time,  and  payable  after,  ^^  so  far 
as  regards  the  imprisonment  or  detention  of  his  person." 

Bradford  and  Lewis^  in  support  of  the  motion,  contended,  that  the  bene- 
fit and  effect  of  the  New  Jersey  law  ought,  in  the  present  case,  to  be  ex- 
tended to  Pennsylvania,  as  well  by  the  general  principle  of  the  law  of  nations, 
as  by  the  particular  obligation  arising  from  the  articles  of  confederation. 

1.  They  observed,  that  by  the  law  of  nations,  every  transaction,  not 
yet  completed,  which  has  a  view  to  its  completion  in  a  foreign  country,  must 
be  determined  according  to  the  municipal  law  of  that  county:  but,  if  per- 
fectly complete  in  the  country  in  which  it  originated,  the  Uut  loci  that  de- 
cided, must  protect  it  in  every  other  country  where  the  validity  of  the 
transaction  is  called  in  question.  1  W.  Black.  258 ;  2  Burr.  1078 ;  Finch 
186;  2  Show.  231.  If  the  validity  of  a  contract  depends  upon  the  laws  of  a 
foreign  country  in  which  it  is  perfected,  and  cannot  be  affected  by  any 
arguments  drawn  from  the  laws  of  the  country  where  a  subsequent  action  is 
brought,  certainly,  a  judicial  decision  (which,  like  an  act  once  in  force,  but 
afterwards  repealed,  vests  a  right  in  the  party,  though  its  inunediate  opera- 
tion is  impeded)  cannot  be  otherwise  expounded  and  enforced  than  by  the 
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laws  of  the  country  where  it  is  pronounced;  and  proceedings  under  the 
insolvent  act  amount  to  a  judicial  decision;  for  they  determine  a  deht,  and 
give  a  remedy.  Sir  T.  Raym.  473.  They  might,  indeed,  be  said  to  amount 
to  more;  as,  in  giving  the  creditor  all  the  advantage  of  the  debtor's  effects, 
they  become  a  species  of  execution,  and  therefore,  may  be  considered  a 
satisfaction.  It  is  no  small  injustice,  when  a  debtor  has  been  compelled  to 
assign  all  his  effects,  when  he  has  given  every  satisfaction  that  he  possibly 
can,  to  pursue  his  footsteps,  on  every  change  of  situation,  and  commit  him 
again  and  again  into  custody.  If  the  suit  in  New  Jersey  had  terminated  in 
another  manner,  for  instance,  *by  a  verdict  in  favor  of  the  defendant,  ^^ 
that  would  clearly  have  been  a  bar  to  the  action  here.  *- 

2.  But  should  the  defendant  find  no  protection  under  the  law  of  nations, 
the  4th  article  of  the  confederation  effectually  supplies  that  defect.  The 
article  declares,  that  ^^  full  faith  and  credit  shall  be  given  in  each  of  these 
states  to  the  records,  acts  and  judicial  proceedings  of  the  courts  and  magis- 
trates of  every  other  state."  Now,  if  a  judgment,  or  other  judicial  pro- 
ceeding in  New  Jersey,  had  not  been  evidence  before,  this  provision  (to  the 
true  sense  of  which  the  law  of  Pennsylvania  is  subservient)  would  have 
made  it  so— -if  it  was  only  primd  facie  evidence  before,  this  would  render  it 
conclusive.  What  Lord  Mansfield  declares  in  Doug.  5,  to  be  the  case  with 
respect  to  certain  courts  in  Westminster  Hall  (whose  decisions  and  proceed- 
ings are  unexaminable  evidence),  is  also  true,  when  applied  to  the  several 
courts  of  justice  in  the  states  of  the  American  Union  ;  and  the  discharge  in 
New  Jersey  may  be  carried  about  by  the  defendant  into  each  of  those  states^ 
as  an  impenetrable  suit  of  armor  to  guard  him  from  all  future  attacks  upon 
his  liberty,  for  a  cause  of  action  existing  at  the  time  it  was  granted. 

The  motion  was  opposed  by  Caxe^  IngersoU  and  Sergeant^  who  argued, 
that  judgments  in  foreign  courts  were  only  primd  facie  evidence,  except  in 
courts  of  admiralty,  whose  decrees  were  conclusive,  because  founded  upon 
the  law  of  nations,  which  is  common  to  all  the  world;  that  as  a  judgment 
without  satisfaction  could  not  bar  an  action  for  the  same  debt  in  another 
country  (3  Atk.  598),  much  less  would  the  proceedings  under  the  act  in  ques- 
tion, which  did  not  extinguish,  or  even  alter  the  debt ;  but  only  discharged 
the  person  of  the  debtor  from  arrest  within  the  state  of  New  Jersey.  That 
this  was  entirely  a  municipal  regulation,  calculated  to  protect  the  inhabitants 
of  New  Jersey  from  their  creditors  in  New  York  and  Pennsylvania  ;  to  the 
inhabitants  of  which  states,  the  citizens  of  New  Jersey  (owing  to  their 
having  no  sea-port,  and  paying  an  interest  of  seven  per  cent,  for  money)  were 
constantly  indebted ;  so  that  the  extension  of  the  act  did  not  deserve  to  be 
favored  here.  That  in  the  case  of  JLopeZy  in  the  court  of  appeals,  and  in  the 
cause  between  Connecticut  and  Pennsylvaniay  depositions  taken  in  Con- 
necticut, according  to  one  of  their  statutes,  were  not  admitted  to  be  read, 
because  contrary  to  the  common  law.  That  the  payment  of  interest  for 
money  lent,  was  the  only  instance  regulated  by  foreign  laws.  That  a  certi- 
fied English  bankrupt  was  liable  to  arrest  in  Ireland.  That,  even  if  the 
validity  of  a  foreign  proceeding  is  admitted,  a  right  to  examine  the  ground 
upon  which  it  was  founded,  remains;  and  therefore,  that  it  might  be  proved, 
that  the  defendant  was  not  entitled  to  the  benefit  of  the  act;  as  he  was  not 
a  native  of  New  Jersey,  nor  had  he  resided  there  one  year  previous  to  the 
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arrest.  That,  upon  tlie  whole,  it  would  be  extremely  hard,  after  the  creditors 
on  the  spot  who,  having  joined  in  the  petition  according  to  the  directions  of 
the  act,  had  shared  the  spoils,  an  absent  creditor,  who  never  knew  of  the 
discharge,  should  be  barred. 

*1911  *Shippen,  President. — This  is  a  motion,  in  effect,  to  discharge  the 
-'  defendant  from  execution,  on  the  ground  of  his  having  been  confined 
by  a  ca.  sa.  for  the  same  debt,  in  the  state  of  New  Jersey,  and  there  dis- 
charged as  an  insolvent  debtor,  by  virtue  of  an  act  of  assembly  of  that  state: 
and  the  question  is,  whether  the  discharge  of  his  person  from  imprisonment 
there,  will  entitle  him  to  a  like  discharge  here  ? 

It  is  contended,  that  the  decisions  of  even  foreign  courts  of  justice,  shall 
have  a  binding  force  here  ;  and  that  in  the  situation  in  which  we  stand  with 
regard  to  New  Jersey,  a  sister  state,  we  are  under  an  additional  obligation 
to  pay  respect  to  the  decisions  of  the  courts  there,  by  the  terms  of  the  arti- 
cles of  confederation. 

The  judgment  of  a  foreign  court  establishing  a  demand  against  a  defend- 
ant, or  discharging  him  from  it,  according  to  the  laws  of  that  country, 
would  certainly  have  a  binding  force  here  ;  and  not  only  the  decisions  of 
courts,  but  even  the  laws  of  foreign  countries,  where  no  suits  have  been 
instituted,  would,  in  some  cases,  be  taken  notice  of  here ;  where  such  laws  are 
explanatory  of  the  contracts,  and  appear  to  have  been  in  the  contemplation 
of  the  parties,  at  the  time  of  making  them ;  as  if  the  interest  of  money 
should  be  higher  in  a  foreign  country  where  the  contract  was  made,  than  in 
that  where  the  suit  was  brought,  the  foreign  interest  shall  be  recovered,  as 
being  understood  to  be  part  of  the  contract.  But  it  does  not  follow,  that 
every  order  of  a  foreign  court  with  respect  to  the  imprisonment  of  the  de- 
fendant's person,  or  any  local  laws  of  that  country,  with  regard  to  his  release 
from  confinement,  can  have  the  effect  of  restraining  us  from  proceeding  ac- 
cording to  our  own  laws  here.  The  insolvent  law  of  New  Jersey  relates  not 
to  the  substance  of  the  plaintiff's  demand,  which  had  already  been  estab- 
lished, but  merely  authorizes  the  court  to  make  an  order,  on  certain  terms, 
for  the  discharge  of  the  defendant's  person  from  imprisonment ;  which 
order  has  no  connection  with  the  merits  of  the  cause,  and  cannot  with  any 
propriety  be  called  the  judgment  of  the  court  in  that  action  ;  and  the  law 
itself  on  which  the  order  was  founded,  is  a  private  act,  made  for  that  partic- 
ular purpose  ;  it  is  local  in  its  nature,  and  local  in  its  terms. 

Insolvent  laws  subsist  in  every  state  in  the  Union,  and  are  probably  all 
different  from  each  other  ;  some  of  them  require  personal  notice  to  be  given 
to  the  creditors,  others  do  not,  as  in  the  present  case  ;  and  they  have  never 
been  considered  as  binding  out  of  the  limits  of  the  state  that  made  them. 
Even  the  bankrupt  laws  of  England,  while  we  were  the  subjects  of  that 
country,  were  never  supposed  to  extend  here,  so  as  to  exempt  the  persons  of 
the  bankrupts  from  being  arrested. 

The  articles  of  confederation,  which  direct  that  full  faith  and  credit 
shall  be  given  in  one  state  to  the  records,  acts  and  judicial  proceedings  of 
the  others,  will  not  admit  of  the  construction  contended  for,  otherwise,  exe- 
*1U21  ^^^^^^^  might  issue  in  one  state  upon  *the  judgments  given  in  an- 
-*  other ;  but  seem  chiefiy  intended  to  oblige  each  state  to  receive  the 
records  of  another  as  full  evidence  of  such  acts  and  judicial  prooeedings, 
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Whatever  might  have  been  the  effect  of  an  order  or  judgment  of  the 
ooort  of  New  Jersey,  if  it  had  actually  discharged  the  d^endant  from  the 
plaintiff's  demand^  the  present  order,  as  well  as  the  act  of  assembly  on  which 
it  is  founded,  is  local  in  its  terms,  and  goes  no  further  than  to  discharge  him 
from  his  imprisonment  in  the  jail  of  Essex  county,  in  the  state  of  New 
Jersey  ;  which,  if  the  fullest  obedience  were  paid  to  it,  could  not  authorize 
a  Bubsequent  discharge  from  imprisonment,  in  another  jail,  in  another  state. 

The  motion  is,  therefore,  not  granted,  (a) 

(a)  The  case  in  the  text  has  been  repeatedly  died,  on  questions  arising  under  the 
insolvent  laws  of  other  states;  and  some  erroneous  views  appear  to  have  heen  enter- 
tained by  the  profession,  respecting  its  operation  and  tendency,  in  consequence  of  the 
imperfect  statement  of  facts  contained  in  the  report,  and  in  some  measure,  from  a  mis- 
apprehension of  the  meaning  of  the  learned  judge,  by  whom  it  was  determined.  I  am 
glad,  therefore,  that  the  authentic  materials  contained  among  the  MSS.  of  President 
Shippen,^  enable  me  to  give  a  satisfactory  explanation  of  the  decision. 

The  proper  title  of  the  case  is  James  S  Carson  v.  Samuel  Ailing,  The  action  in 
the  state  of  New  Jersey,  was  brought  in  the  supreme  court  of  that  state,  to  May  term 
1782,  and  was  founded  upon  a  promissory  note,  drawn  by  the  defendant  in  favor  of  the 
plaintiffs,  and  dated  at  Newark,  in  New  Jersey,  Nov.  16,  1780,  for  the  sum  of  8582. 
payable  "on  or  before  the  16th  of  December,"  following.     On  the  18th  of  November 

1782,  judgment  was  entered  for  the  plaintiffs,  by  nil  dicit;  and,  the  damages  having 
been  assessed  at  8662.  2«.,  judgment  was  entered  accordingly,  on  the  15th  of  Februarp 

1783.  Kfi,fa.  then  issued,  and  on  the  return  of  nulla  h<ma,  a  ea.  so.  was  taken  out^ 
tested  the  1st  of  April,  and  returnable  the  2d  Tuesday  of  May  1788;  under  which 
the  defendant  was  committed. 

The  action  in  Pennsylvania,  was  brought  in  the  common  pleas  of  Philadelphia  coun- 
ty, to  June  term  1788.  The  defendant  was  arrested  on  the  22d  of  April  1788,  and  gave 
special  bail  in  due  course.  On  the  hearing  of  the  motion  to  discharge  him  from  the  exe- 
cution, the  f oUowing  copy  of  the  record  of  New  Jersey  was  produced 

State  of  New  Jersey,  )  Samuel  Ailing,  Junior,  an  insolvent  debtor,  now  con- 
Essex  County,  )  fined  in  the  jail  of  this  county,  having,  pursuant  to  the 
act  of  assembly  of  this  state,  for  that  purpose  made  and  provided,  passed  June 
18th,  1783,  presented  to  the  inferior  court  of  common  pleas  of  said  county  of  Essex,  in 
the  term  of  September  1788,  a  petition  to  said  court,  that  he,  the  said  Samuel  Ailing, 
Junior,  might  be  discharged  from  his  debts  and  confinement  aforesaid,  agreeably  to  said 
act,  and  the  said  Samuel  Ailing,  Junior,  having  fully  complied  with  the  directions  and 
requisitions  contained  in  said  act,  in  taking  the  oatiis,  advertising  in  the  public  news- 
papers, delivering  in  an  account  of  his  debts  and  credits,  &c,  and  the  majority  in  value 
of  his  creditors  having  appointed  Col.  John  Noble  Cumming,  Captain  Robert  Nichols 
and  Daniel  Johnson,  assignees  of  the  estate  of  the  said  Samuel  Ailing,  Jimior,  and  a 
certificate  having  been  produced,  under  the  hand  and  seal  of  the  said  assignees,  that 
he,  the  said  Samuel  Ailing,  Junior,  had  legally  granted  and  conveyed,  assigned  and  de- 
livered up,  for  the  use  of  his  creditors,  all  his  real  and  personal  estate,  both  in  law  and 
equity,  for  the  use  of  his  creditors,  as  also  all  books  and  vouchers  relative  to  the  same, 
except  the  apparel,  tools  and  implements  of  his  trade  or  calling,  and  the  bed  or  bedding 
adjudged  to  him  by  the  court 

We,  the  subscribers,  two  of  the  judges  of  the  inferior  court  of  common  pleas  for 
said  county,  on  this  28d  day  of  October  1783,  appointed  for  the  purposes  aforesaid,  do 
hereby  discharge  the  said  Samuel  Ailing,  Junior,  from  his  imprisonment  from  the  jail 
aforesaid ;  as  witness  our  hands  and  seals,  this  28d  day  of  October,  a.  d.  1788. 

William  BoBiraT,  (L.  S.) 
John  Peck.  (L.  S.) 
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The  act  of  New  Jersey  of  June  18th,  1783  (Wilson's  Laws,  p.  888),  under  wl  ich  the 
discharge  took  place,  merely  revived  and  continued,  with  some  immaterial  alteiations, 
an  act  passed  on  the  21st  of  December,  1771  (AUinson's  Laws,  p.  856),  entitled  **  An 
act  for  the  relief  of  insolvent  debtors."  This  act  provided  (§  1),  that  any  person,  be 
ing  a  resident  in  the  colony,  might,  *Mn  conjunction  with  two-thirds  of  his  creditors,'' 
present  a  petition  to  the  supreme  court,  or  to  the  inferior  court  of  common  pleas ;  and 
on  his  making  an  assignment  of  his  estate  to  persons  nominated  by  the  creditors,  it 
should  be  lawful  for  the  court  to  discharge  from  imprisonment  Various  r^ulations 
were  enacted  for  the  prevention  of  fraud,  and  the  distribution  of  the  assets  among  the 
creditors,  and  it  was  then  (by  the  12th  section)  declared,  that  "every  such  insolvent 
debtor,  having  given  up  all  his  or  her  estate,  and  conformed  in  all  things  to  the  direc- 
tions of  this  act,  shall  for  ever  thereafter  be  discharged  from  all  debU  due  at  the  time  of 
the  assignment,  or  contracted  for  before  that  time,  though  payable  afterwards,  so  far  as 
regards  the  imprisonment  or  detention  of  his  or  her  person." 

The  remark  made  by  President  Shippen,  in  the  course  of  his  opinion  in  the  text,  that 
"the  law  itself,  on  which  the  order  of  discharge  was  founded,  is  *a  private  act  made 
for  that  particular  purpose,'  it  is  local  in  its  nature,  and  local  in  its  terms,"  has  led  to  a 
misunderstanding  of  the  case,  which  seems  to  have  been  entertained  even  by  Mr.  Dallas, 
the  reporter.  In  his  Index,  he  gives  the  following  syllabus  of  the  decision  in  James  v. 
Allen,  "  A  person  discharged  by  a  special  insolvent  act  of  New  Jersey,  the  act  being  lo- 
cal in  its  nature,  and  local  iniU  terms^  is  not  thereby  protected  from  his  creditors  here." 
Now,  there  is  nothing  in  the  terms  of  the  act  which  expressly  limits  its  operation  to  the 
state  of  New  Jersey,  whatever  may  be  the  right  of  other  states  so  to  consider  it ;  and 
it  is  certainly  not  a  private  act,  in  the  sense  in  which  that  expression  is  usually  re- 
ceived ;  since  it  was  intended  to  apply  to  all  persons  who  might  happen  to  be  in  confine- 
ment for  debt  The  intention  of  the  learned  judge  evidently  was,  to  distinguish  be- 
tween laws  which  have  an  extra-territorial  effect,  and  those  which  are  purely  private,  as 
respects  the  state  by  which  they  are  passed ;  and  this  appears  from  the  MS.  draught  of 
his  opinion  in  my  possession,  in  which  the  passage  runs  thus :  "  the  discharge  of  the 
defendant's  person  from  imprisonment,  is  unconnected  with  the  merits  of  the  cause,  and 
was  pursuant  to  a  law  made  there /(>r  internal  purposes^  local  in  its  nature,  and  local  in 
its  terms." 

The  case  of  James  v.  Allen,  thus  explained,  must  be  taken  to  have  decided  that  a 
discharge  of  the  person,  under  the  general  insolvent  law  of  another  state,  did  not  entitle 
the  party  to  a  discharge  from  imprisonment  in  this  state,  although  the  particular  debt 
for  whidi  he  was  imprisoned  in  this  state,  was  contracted  in  the  state  in  which  he  wan 
discharged.  And  this  is,  undoubtedly,  in  accordance  with  the  jurisprudence  of  most 
of  the  other  states  of  the  union.  A  diff*erent  and  less  satisfactory  rule  has  since  been 
introduced,  founded  on  the  uncertain  doctrine  of  comity,  under  which  the  insolvent  is 
held  to  be  entitled  to  a  discharge  on  common  bail,  "unless  the  state  in  which  the  dis- 
charge was  given  refuses  to  extend  the  same  courtesy  to  citizens  of  this  state."*  The 
inconveniences  which  have  been  found  to  attend  this  rule  in  practice,  are  so  frequent 
and  numerous,  that  regret  has  several  times  been  expressed  by  the  judges  at  its 
adoption.'  A  striking  instance  of  its  uncertainty  as  a  standard,  may  be  found  in  the 
decisions  of  the  adjoining  state  of  New  Jersey.  In  Hilliard  v.  Greenleaf,  2  Yeates  634 ; 
it  was  stated  by  the  counsel  arguendo^  that  in  the  case  of  one  Benezet^  who  had  been 
discharged  by  the  bankrupt  act  in  Pennsylvania,  the  courts  of  New  Jersey  held  his  per- 
son to  be  exempted  from  execution.  So,  in  the  case  of  Rowland  e.  Stephenson,  1  Hal- 
sted  149,  where  the  debt  had  been  contracted  in  Pennsylvania,  and  the  defendant  dis- 
charged under  the  insolvent  law  of  this  state,  the  supreme  court  of  New  Jersey  order- 
ed an  exonerctur  to  be  entered  on  the  bail-pieco.  In  consequence  of  these  decisions, 
the  practice  of  the  courts  of  Pennsylvania  has  been,  to  discharge  on  common  bail, 
wherever  a  discharge  has  taken  place  under  the  insolvent  laws  of  New  Jersey.     That 

'  Fer  C.  J.  TaoHif  AH,  in  Smith  «.  Brown,  8  *  See  particularly  what  is  said  by  C.  J.  Tilub- 
BimL  201.  MAN,  in  Waldh  «.  Noune,  0  Bmn.  SSft. 
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the  la«r  was  not  considered,  however,  to  he  entirely  settled  in  New  Jersey,  ftppeara 
from  the  remarks  of  Chief  Justice  Eirkpatrick,  in  Vanuxem  v.  Hazlehurst,  1  South. 
202,  where  he  says :  **  The  commonwealth  of  Pennsylvania  might  fairly  discharge  this 
defendant  from  the  imprisonment  of  his  person ;  for  the  imprisonment  itself  is  hut  the 
mere  mode  of  enforcing  the  contract,  and  no  part  of  the  contract  itself.  But  then,  this 
discharge  of  the  person  can  have  no  force,  hut  within  the  limits  of  the  commonwealth," 
Ac  And  in  the  recent  case  of  Wood  v,  Malin,  5  Halsted  208,  the  supreme  coturt  of  that 
state,  after  full  consideration,  determined,  in  exact  conformity  witii  the  principles  of 
James  «.  Allen,  that  a  dischai^e  under  the  insolvent  laws  of  another  state  did  not  en- 
title the  party  to  he  liberated  on  common  bail  in  New  Jersey,  although  the  contract  was 
made  in  the  state  where  the  discharge  took  place.  This  being  now  the  general  rule  of 
New  Jersey,  it  follows,  that  the  practice  of  Pennsylvania  must  be  changed,  in  order 
that  the  principle  of  reciprocity  may  have  due  operation.  The  dignity  of  the  conmion- 
wealth,  as  well  as  the  inconvenience,  of  the  existing  practice,  seem  to  me  to  require  that 
the  rule  of  comity  should  be  reconsidered,  and  some  uniform  and  determinate  principle 
adopted  for  questions  of  this  kind,  which  are  now  of  frequent  occurrence. 

The  cases  upon  this  subject  are  collected  and  reviewed  in  Mr.  Ingraham*s  valuable 
Treatise  on  the  Insolvent  Laws  of  Pennsylvania  (2d  edition,  p.  18^201) ;  to  which  the 
reader  is  referred. 

In  a  very  recent  case,  with  a  note  of  which  I  have  been  favored  by  the  chief  justice, 
the  supreme  court  of  this  state  decided,  that  where  a  citizen  of  Maryland  had  made  ap- 
plication  in  that  state,  for  the  benefit  of  their  insolvent  laws,  in  pursuance  of  which  a 
provisional  assignee  had  been  appointed,  a  creditor,  residing  in  that  state,  could  not  lay 
an  attachment  upon  a  debt  due  by  a  resident  of  Pennsylvania  to  the  insolvent  The 
court  holding  that  the  attaching-creditor,  was  bound  by  the  laws  of  Maryland,  and  conse- 
quently, estopped  from  gaining  any  preference  inconsistent  with  those  laws.  Upon  the 
<|uestion  whether  a  creditor,  not  residing  in  Maryland,  would  have  been  concluded  by 
these  proceedings  the  court  abstained  from  intimating  an  opinion.  Mulliken  v.  Aughe& 
baugh,  1  P.  A^  W.  117. 
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Bridenoe  admlUed  of  declantionB  by  a  grantee,  after  the  execation  of  the  deed,  that  the  pwohaie 
was  made  partly  with  the  money  of  another. 

Ejectment  for  a  hoase  and  lot.  The  plaintifTs  counsel  offered  to  giye 
parol  evidence  of  the  declaration  of  the  grantee,  made  after  the  execution  of 
a  deed,  and  cited  2  Chan.  Ca.  180;  Gilb.  For.  Rom.  232,  233;  2  Atk.  71,  150. 

It  was  opposed  by  the  defendant's  counsel,  who  admitted  that  parol 
evidence  might  be  given  of  a  declaration  made  beforCy  or  at  the  time^  of  the 
execution  of  the  deed  ;  but  contended,  that  it  was  not  admissible  to  prove  a 
declaration  after;  and  they  cited  1  Atk.  447,  520;  1  State  Laws  462;  2  Ca. 
in  Chan.  180;  1  P.  Wms.  Ill,  112;  2  Vent.  361;  1  Venu  367;  5  Bao.  875; 
2  W.  Black.  1249,  1250. 

By  the  Coubt. — ^In  this  case,  a  deed  was  made  of  the  house  in  question 
to  Mrs.  Gregory  in  fee  simple ;  and  evidence  is  offered  to  prove,  that  the 
purchase  was  made  with  the  money  of  her  deceased  husband,  part  of  which 
belonged  to  his  children,  and  that  the  purchase  was  for  their  and  her  use. 
If  she  acknowledged  this  fact,  at  any  time,  it  amounts  to  a  confession 
against  herself,  which  may  certainly  be  given  in  evidence,  (a) 

Let  the  witness  be  sworn. 


MOBBIS  V.  FOBEBCAN. 

JBtlZ  of  exchange. 

It  was  besolved  in  this  case,  upon  a  motion  for  a  nonsuit: — 1st.  That 
the  court  will  allow  the  plaintiff,  in  an  action  upon  a  bill  of  exchange,  to 
strike  out  a  special,  as  well  as  a  general,  indorsement  on  the  bill.  2d.  That 
a  protest  for  non-payment  must  appear  under  a  notarial  seal ;  but  it  is  not 
neoessary  that  the  non-acceptance  should  be  certified  in  the  protest ;  for, 

(a)  The  same  pomt  was  determined  in  German  «.  Gabbald,  8  Binn.  80S. 
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that  may  be  sufficiently  established  by  other  eyidenoe.  3d.  That  the  pos- 
session of  a  bill  of  exchange  is  evidence  of  an  authority  to  demand  payment 
of  its  contents,  (a) 

(a)  This  was  sn  action  by  the  payee  of  a  bill  of  exchange,  against  the  drawer.  The 
bill  was  drawn  upon  a  person  in  England,  and  there  was  a  particular  agreement  between 
the  parties,  respecting  the  damages  in  case  of  protest  The  pUuntiff  remitted  it  to  his 
correspondents,  Clifford  A  Tyset,  in  England,  to  collect  for  him  on  his  own  account ;  but 
with  this  indorsement,  **  Pay  to  the  order  of  Clifford  &  Tyset '*  The  bill  being  protested, 
this  action  was  brought ;  and  the  indorsement  appearii^  on  the  bill  and  protest,  the  de- 
fendant moved  for  a  nonsuit,  insisting  that  the  action  must  be  brought  in  the  name  of 
the  indorsee  ;  but  the  court  sustained  the  action,  and  determined  the  points  stated  in 
the  text  This  explanation  of  the  case  was  made  by  Judge  BRAoroRD,  in  Gorgerat «. 
McCarty,  2  DalL  147  (also  reported  in  1  Yeates  94),  which  was  an  action  by  the  payee 
against  the  aeeeptor  of  a  bill  which  had  been  specially  indorsed,  when  it  was  held, 
that  possession  of  the  bill  and  protest,  was  not  sufficient  to  entitle  the  plaintiff  to  re- 
cover, without  proof  of  a  subsequent  indorsee  having  received  the  amount  To  the 
same  effect  was  the  decision  of  the  circuit  court  of  the  United  States,  in  Craig  v.  Brown, 
Peters'  C.  C.  171.  But  in  Lonsdale  e.  Brown,  8  W.  C.  C.  404,  in  an  action  by  the 
payee  against  the  drawer  of  a  bill,  specially  indorsed,  it  was  held,  that  possession  of 
the  bill  by  the  plaintiff  was  primd  facie  evidence  of  his  right  to  recover.  This  decision 
was  made  on  the  authority  of  Clark  «.  The  United  Stateti  8  Wheaton  27.  And  see 
l0k^  «.  Oiay,  12  a  4  &  4ft. 
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Gerard  v.  La  Costb  et  oL 
Bills  of  exchange. 

A  bill  of  exchange  payable  to  A.,  without  the  words  '*  or  order,**  or  other  words  of  «»^w.M.p»«,y 
is  not  indorsable  over,  so  as  to  enable  the  indorsee  to  nudntain  an  action  against  the  aooeptorSi 
In  his  own  name. 

This  case  came  before  the  court  on  a  special  verdict,  and  after  argoment^ 
the  following  judgment  was  pronounced  by  the  President. 

Shippek,  President. — ^This  action  is  brought  against  the  acceptors  of  an 
inland  bill  of  exchange,  made  payable  to  Bass  &  Soyer,  and  indorsed  by 
them,  c^fter  the  acceptance^  to  the  plaintiff,  for  a  valuable  consideration.  The 
bill  is  payable  to  Bass  &  Soyer,  without  the  usual  words  ^'or  order"  ^^or 
assigns,"  or  any  other  words  of  negotiability.  The  question  is,  whether  this  is 
a  bill  of  exchange,  which  by  the  law-merchant,  b  indorsable  over,  so  as  to 
enable  the  indorsee  to  maintain  an  action  on  it  against  the  acceptors,  in  his 
own  name. 

The  court  has  taken  some  time  to  consider  the  case,  not  so  much  from 
their  own  doubts,  as  because  it  is  said,  eminent  lawyers,  as  well  as  judges,  in 
America,  have  entertained  different  opinions  concerning  it.  There  is  certain- 
ly no  precise  form  of  words  necessary  to  constitute  a  bill  of  exchange,  yet, 
from  the  earliest  time  to  the  present,  merchants  have  agreed  upon  nearly  the 
same  form,  which  contains  few  or  no  superfluous  words,  terms  of  negotiabil- 
ity usually  appearing  to  make  a  part  of  it.  It  is  indeed  generally  for  the 
benefit  of  trade,  that  bills  of  exchange,  especially  foreign  ones,  should  be 
assignable  ;  but  when  they  are  so,  it  must  appear  to  be  a  part  of  the  contract, 
*1051  ^^^  ^^^  power  to  assign  must  be  contained  in  the  bill  itself.  *The 
^  drawer  is  the  law-giver,  and  directs  the  payment  as  he  pleases  ;  the 
receiver  knows  the  terms,  acquiesces  in  them,  and  must  conform. 

There  have  doubtless  been  many  drafts  made  payable  to  the  party 
himself,  without  more,  generally,  perhaps,  to  prevent  their  negotiability. 
Whether  these  drafts  can  properly  be  called  bills  of  exchange,  even  between 
the  parties  themselves,  seems  to  have  been  left  in  some  doubt  by  the  modem 
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judges.  Certainly,  there  are  drafts  in  the  nature  of  bills  of  exchange,  which 
are  not  strictly  such,  as  those  issuing  out  of  a  contingent  fund  ;  these  (say 
the  judges  in  2  W.  Black.  1140)  do  not  operate  as  biUs  of  exchange,  but 
when  accepted,  are  binding  between  the  parties.  The  question,  howeveri 
here,  is  not,  whether  this  would  be  a  good  bill  of  exchange  between  the 
drawer,  payee  and  acceptor,  but  whether  it  is  indorsable. 

Marius^s  Advice  is  an  old  book  of  good  authority  ;  in  page  141,  he  men- 
tions expressly  such  a  bill  of  exchange  as  the  present,  and  the  effect  of  it, 
and  he  says,  that  the  bill  not  being  payable  to  a  man  or  his  assignSy  or  order^ 
an  assignment  of  it  will  not  avail,  but  the  money  must  be  paid  to  the  man 
himself.  In  Hodges  v.  Stewart^  1  Salk.  125,  it  is  said,  that  it  is  by  force  of 
the  words,  "  or  order,"  in  the  bill  itself,  that  authority  is  given  to  the  party 
to  assign  it  by  indorsement.  In  Jordan  v.  Barloe^  3  Salk.  67,  it  is  ruled, 
that  where  a  bill  is  drawn  payable  to  a  man,  "  or  order,"  it  is  within  the 
custom  of  merchants  ;  and  such  a  bill  may  be  negotiated  and  assigned  by 
custom  and  the  contract  of  the  parties.  And  in  HiU  v.  Lewis,  1  Salk.  133, 
it  is  expressly  said  by  the  court,  that  the  words,  "  or  to  his  order,"  give  the 
authority  to  assign  the  bill  by  indorsement,  and  that  without  those  words 
the  drawer  was  not  answerable  to  the  indorsee,  although  the  indorser  might. 

An  argument  of  plausibility  is  drawn  in  favor  of  the  plaintiff,  from  the 
similarity  of  promissory  notes  to  bills  of  exchange.  The  statute  of  3  &  4 
Anne  appears  to  have  two  objects  ;  one  to  enable  the  person  to  whom  the 
note  is  made  payable,  to  sue  the  drawer  upon  the  note,  as  an  instrument 
(which  he  could  not  do  before  that  act),  and  the  other  to  enable  the  indorsee 
to  maintain  an  action  in  his  own  name  against  the  drawer.  The  words  in 
this  act  which  describe  the  note  on  which  an  action  will  lie  for  the  payee, 
are  said  to  be  the  same  as  those  on  which  the  action  will  lie  for  the  indorsee, 
namely,  that  it  shall  be  a  note  payable  to  any  person,  or  his  order  ;  and  it 
appearing  by  adjudged  cases,  that  an  action  will  lie  for  the  payee  although 
the  words  "or  order"  are  not  in  the  note,  it  follows  (it  is  contended),  that 
an  action  will  also  lie  for  the  indorsee,  without  those  words.  If  the  letter  of 
the  act  was  strictly  adhered  to,  certainly,  neither  the  payee  nor  indorsee 
could  support  an  action  on  a  note,  which  did  not  contain  such  words  of 
negotiability  as  are  mentioned  in  the  act ;  yet  the  construction  of  the  judges 
has  been,  that  the  original  payee  may  support  an  action  on  a  note  not  made 
assignable  in  terms.  The  foundation  of  this  construction  does  not  fully 
appear  in  the  cases,  but  it  was  probably  thought  consonant  to  the  r^iga 
spirit  *of  the  act,  as  the  words  "  or  order  "  could  have  no  effect,  and  ^ 
might  be  supposed  immaterial,  in  a  suit  brought  by  the  payee  himself  against 
the  maker  of  the  note.  But  to  extend  this  construction  to  the  case  of  an  in- 
dorsement, without  any  authority  to  make  it,  appearing  on  the  face  of  the 
note,  would  have  been  to  violate  not  only  the  letter  but  the  spirit  of  the  act. 
Consequently,  no  such  case  anywhere  appears.  On  the  contrary,  wherever 
the  judges  speak  of  the  effect  of  an  indorsement,  they  always  suppose  the 
note  itself  to  have  been  originally  made  indorsable.  The  case  of  Moore  v. 
Manning,  in  Com.  311,  was  the  case  of  a  promissory  note  originally  payable 
to  one  and  his  order  ;  it  was  assigned,  without  the  words  "  or  order  "  in  the 
indorsement ;  the  question  was,  whether  the  assignee  could  assign  it  again  ; 
the  chief  justice,  at  first,  inclined  that  he  could  not,  but  it  was  afterwards 
resolved  by  the  whole  court,  that  if  the  bill  was  originally  assignable,  "  as  it 
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will  be  (say  the  court),  if  it  be  payable  to  one  and  his  order y^'  then  to  whom- 
soever it  is  assigned,  he  has  all  the  interest  in  the  bill,  and  may  assign  it  as 
he  pleases.  Here,  the  whole  stress  of  the  determination  is  laid  upon  what 
were  the  original  terms  of  the  bill,  if  it  was  made  payable  to  one  and  hU 
ordeTy  it  was  assignable,  even  by  an  indorsee,  without  the  word  "  order  "  in 
the  indorsement ;  it  follows,  therefore,  that  if  the  bill  was  not  originally 
payable  to  order,  it  was  not  assignable  at  all.  The  same  point  is  determined 
for  the  same  reasons,  in  the  case  of  JEdie  d>  Laird  v.  East  India  Company ^ 
in  1  W.  Black.  295,  where  Lord  Mansfield  says,  ^Hhe  main  foundation  is  to 
consider  what  the  bill  was  in  its  origin  ;  if,  in  its  original  creation,  it  was  a 
negotiable  drafts  it  carries  the  power  to  assign  it."  In  a  similar  case,  cited 
in  Buller's  Nisi  Prius,  275  {Rex  v.  Morrui)y  the  court  held,  that  as  the  note 
was  in  its  original  creation  indorsablCy  it  would  be  so  in  the  hands  of  the  in- 
dorsee, though  not  so  expressed  in  the  indorsement. 

These  cases  leave  no  room  to  doubt  what  have  been  the  sentiments  of 
the  courts  in  England  upon  the  subject.  To  make  bills  or  notes  assignable, 
the  power  to  assign  them  must  appear  in  the  instruments  themselves  ;  and 
then,  the  custom  of  merchants,  in  the  case  of  bills  of  exchange,  and  the  act 
of  parliament,  in  the  case  of  notes,  operating  upon  the  contract  of  the  parties, 
will  make  them  assignable. 

In  the  case  before  us,  no  such  contract  appears  in  the  bilL  The  accept- 
ance was  an  engagement  to  pay  according  to  the  terms  of  the  bill  to  Bass 
&  Soyer  ;  a  subsequent  indorsement,  not  authorized  by  the  bill,  cannot  vary 
or  enlarge  that  engagement,  so  as  to  subject  the  acceptor,  by  the  law-mer- 
ohant,  to  an  action  at  the  suit  of  the  indorsee. 

Judgment  for  the  defendant,  (a) 


*197]  ^Shoebcakeb  v.  Ksgbr. 

AmendmerU. 

The  tml$  and  letnm  of  an  aUm»  vendiiioni  exponm  were  allowed  to  be  anwmded  by  the  ^wtaei/ML 

JuDOMBNT :  fi,fa.  returned,  and  vend.  eo^.  to  Deo.  term  1786,  retnmed 
by  the  sheriff,  "  proceedings  stayed  by  the  plaintiff."  The  sheriff  afterwards 
made  sale  of  the  premises,  and  the  plaintiff  took  t^proBcipe  from  his  attorney, 
for  an  al,  vend.  exp.  returnable  to  March  term  1787,  but  before  the  return- 
day  of  the  term,  the  sale  had  been  made,  although  the  proBcipe  was  not  de- 
livered, and  no  writ  made  out  until  after  the  term,  when  the  prothonotary, 
on  the  application  of  the  sheriff,  issued  an  aliaa  vend,  exp.  returnable  to 
June  term. 

It  was  now  moved  to  alter  the  teste  and  return,  by  thQ  prxjecipe;  that  is, 
to  make  the  writ  returnable  at  March,  instead  of  June  term. 

(a)  In  Barriere  f>.  Nairac,  2  Dall.  249,  which  was  an  action  by  the  indorsee,  against 
the  maker  of  a  promissory  note,  judgment  was  arrested,  after  a  writ  of  inquiry  of 
damages  returned,  because  it  appeared  from  the  declaration,  that  the  note  was  drawn  in 
favor  of  the  payee  alone,  without  the  words  "or  order."  And  see  Waters  c.  Millar, 
poBt^  p.  869,  where  it  was  held,  that  an  action  could  not  be  maintained  against  the  maker 
of  a  note  payable  'o  order,  on  the  mere  sale  and  delivery  of  it,  without  an  indorse 
meat  or  assignment. 
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Sergeanty  the  defendant's  attorney  on  record,  did  not  oppose  the  motion, 
but  declared,  that  as  his  authority  was  determined  by  the  judgment,  his 
consent  could  not  be  obligatory  on  his  client. 

The  Coubt,  after  some  deliberation,  granted  leave  to  make  the  alteration 
moved  for  ;  resting,  it  seemed,  upon  the  ground  that  the  praecipe  furnished 
something  to  amend  by.  (a) 

JBawle,  for  the  plaintiff.    SergearUy  for  the  defendant. 


Phils,  qui  iam^  v.  The  Ship  Anka. 
Forfeiture  of  vessel. 

Under  the  act  of  assembly  of  1787,  a  yeasel  was  liable  to  forfeiture,  in  case  goods  were  unladen 
from  her,  before  due  entry,  whether  the  owners  were  privy  to  ttie  transaction,  or  otherwise. 

This  was  an  information  filed  by  the  Naval  Officer  of  the  port  of  Phila- 
delphia, against  the  ship  Anna,  lately  arrived  from  Bristol,  upon  the  dis- 
covery of  Peter  Cooper,  that  forty-two  hampers  of  porter,  part  of  her  cargo, 
had  been  landed,  without  being  duly  entered  at  the  collector's  oiUce,  con- 
formable to  a  law  of  this  state,  passed  the  15th  day  of  March  1787  (P.  L. 
241),  which  enacts,  among  other  things,  "  That  every  vessel  or  boat,  from 
which  any  goods,  wares  or  merchandise  shall  be  unladed,  before  due  entry 
thereof,  at  the  office  of  the  collector  of  the  port  of  Philadelphia,  and  every 
carriage  into  which  any  such  goods  shall  be  first  put  or  loaded,  after  removal 
from  such  vessel  or  boat,  together  with  the  horse,  horses  or  cattle  drawing 
the  said  carriage,  at  the  time  of  seizure,  shall  be  forfeited,  and  seized  by  the 
collector  last  aforesaid,  or  the  naval  officer,  or  any  of  his  or  their  deputies, 
Ac."  It  appeai'ed  in  evidence  to  the  jury,  upon  the  part  of  the  informants, 
that  the  master  of  the  Anna,  had  only  exhibited  twenty  hampers  of  porter 
in  his  official  manifest,  whereas,  a  much  greater  quantity  was  found  on 
board  the  ship,  besides  forty-two  hampers  landed  and  deposited  in  the  store 
of  one  Smith,  and  twenty-four  hampers  actually  delivered  on  shore  to  the 
master  himself,  agreeable  to  his  orders  given  for  that  purpose  in  the  store  of 
the  claimants.  It  was  proved,  likewise,  that  a  considerable  number  of 
hampers  of  porter,  had,  during  the  passH».;e,  been  removed  from  the 
*hold,  and  stowed  away  in  the  state-rooms,  hMng  from  the  floor  to  r^-^j. 
the  ceiling,  so  that  any  person  who  was  in  the  icHst  attentive,  must  ^ 
have  observed  them,  upon  entering  the  cabin ;  and  it  appeared,  that  the 
owners  and  their  agent  had  been  several  times  on  board  before  the  seizure, 
and  before  the  removal  of  the  hampers  from  that  situation.  The  customary 
privilege  of  a  master  in  the  Bristol  trade  was  described  to  be  limited  to  one 
ton,  and  the  gross  number  of  the  hampers  of  porter  discovered  by  the  in- 
formants, was  computed  to  amount  to  a  little  more  than  eighteen  tons.  The 
mate,  who,  the  claimants  alleged,  was  the  delinquent  on  this  occasion,  had 
been  retained  in  their  service,  on  board  the  ship,  for  two  or  three  weeks 
after  the  seizure  ;  but  he  had  lately  absconded,  under  the  apprehension  of  a 
prosecution  for  the  penalty  of  500/. 


(a)  Baker  «.  Smith,  4  Teates  186 ;  Berthon  v.  Eeely,  Id.  205 ;  Black  v,  Wistar,  4 
Dall  267. 
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For  the  claimants,  it  was  given  in  evidence  by  a  passenger,  that  he  was 
u>li  by  the  mate  of  the  Anna  (who,  it  seems,  was  a  man  of  some  property), 
that  he  had  clandestinely  shipped  a  quantity  of  porter,  which  he  intended 
to  dispose  of  here,  without  paying  the  freight  to  the  owners,  or  the  duties  to 
the  state,  and  which  he  had  an  opportunity  of  doing,  even  without  the 
master's  knowledge,  as  it  was  the  custom  for  mat^s  to  superintend  the  load- 
ing and  unloading  of  the  vessel.  Tlie  witness  had  likewise,  during  the  pas- 
sage, purchased  a  dozen  of  porter  from  the  mate,  who  then  solicitously  re- 
quested that  the  circumstance  might  not  be  communicated  to  the  master  ; 
and  who  (as  several  witnesses  proved),  after  his  arrival  at  Philadelphia,  had 
treated  with  several  persons  for  the  sale  of  porter,  repeatedly  informing  them 
that  it  was  his  private  adventure,  and  that  the  owners  of  the  vessel  had  not 
a  bottle  on  board.  When  the  hampers  were  removed,  at  sea,  from  the  hold 
into  the  cabin,  the  master,  who  had  long  been  indisposed,  was  then  particu- 
larly sick,  owing  to  his  exertions  during  a  storm  that  had  happened  the  pre- 
ceding night ;  and  the  father  of  one  of  the  ownei's,  who  had  taken  charge 
of  the  vessel  upon  her  anival,  affirmed  that  he  did  not,  while  in  the  cabin, 
observe  the  hampers  that  were  stowed  away  in  the  state-rooms  ;  that  he  had 
been  very  cautious  in  directing  the  manifest  to  be  made  out  according  to  the 
invoices  and  bills  of  lading,  and  that  he  had  personally  enjoined  all  the 
officers  of  the  ship,  not  to  land  a  single  article  without  a  regular  permit  from 
the  collector.  It  was  in  proof,  likewise,  that  a  hamper  of  porter  which  the 
sailors  were  hoisting  out  of  the  hold,  was  hastily  let  down  again,  upon  the 
appearance  of  one  of  the  owners. 

The  evidence  on  both  sides  being  stated,  the  counsel  for  the  claimants, 
Messrs.  Hatoley  Sergeant  and  Lewis^  argued,  that  the  present  question  was 
of  the  greatest  importance  to  the  commercial  interests  of  the  country,  as  it 
was  now  to  be  determined,  whether  an  innocent  owner  of  a  ship  was 
responsible  for  all  the  unwarrantable  actions  of  her  officers  and  crew  ?  A 
rigid  construction  of  the  law  upon  which  this  prosecution  is  grounded,  can- 
not fail,  indeed,  to  counteract  the  object  of  the  legislature  in  framing  it ;  as 
♦iftOl  ^^°  attempt  to  secure  our  revenues  by  indiscriminately  *inflicting 
-•  upon  the  unoffending  merchant,  the  penalties  resulting  from  the  illicit 
practices  of  his  master,  wUl  so  multiply  the  risks  of  commerce,  that  the  hope 
of  gain,  and  the  ardor  of  enterprise,  must  cease  to  operate,  and  in  the 
eventual  loss  of  trade,  will  be  involved  the  total  dissolution  of  the  impost 
system.  We  should,  therefore,  be  particularly  cautious  what  principles  we 
establish,  at  this  crisis  of  our  commerce  ;  and,  in  imitation  of  the  wise  pre- 
cedents transmitted  to  us  by  our  ancestors,  we  should  ho  interpret  the  letter 
of  the  law,  as  to  render  its  operation  reasonable  and  just,  the  source  of 
punishment  to  the  guilty,  but  of  certain  acquittal  to  the  innocent.  In  the 
present  case,  it  has  been  fully  demonstrated,  that  the  claimants  were  not 
interested  in  the  commodity  which  has  been  surreptitiously  introduced  into 
this  city,  and  that  so  far  from  knowing  and  consenting  its  the  fraud,  the  ut- 
most vigilance  and  circumspection  were  exercised  on  their  behalf  to  prevent 
it.  The  questions  then,  to  be  now  considered,  may  be  fairly  comprehended 
in  an  inquiry — How  far  the  property  of  tbe  owners  is  liable  to  confiscation, 
for  the  misi  conduct  of  their  officers  and  crew  ;  and  whether,  by  a  liberal  con- 
struction of  the  acts  of  assembly,  the  ship  itself,  under  all  the  circumstances 
appearing  in  evidenc<),  is  a  subject  of  forfeiture  ? 
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Ist.  It  mast  be  admitted,  as  a  general  roley  that  the  master  is  responsible 
for  the  agency  of  his  servant,  while  acting  in  that  capacity ;  but,  on  the 
other  hand,  the  moment  he  steps  aside  from  the  line  of  his  duty,  this  relative 
responsibility  is  at  an  end.  Thus,  if  a  drayman,  in  drawing  a  pipe  of  wine, 
staves  it,  his  master  must  certainly  indemnify  the  owner  to  the  value  of  the 
wine  that  is  lost ;  but  if  he  leaves  his  dray,  engages  in  a  quarrel,  and  does 
an  injury  to  his  antagonist,  neither  law  nor  justice  will  transfer  the  damages 
to  his  master.  So,  likewise,  if  a  farrier's  journeyman  lames  a  horse  in  shoe- 
ing it,  an  action  lies  against  the  master,  not  against  the  servant ;  but  still, 
in  this,  and  in  every  similar  instance,  the  damage  must  be  done,  while  he  is 
actually  employed  in  the  master's  service,  otherwise,  the  servant  answers  for 
his  own  misbehavior.  It  is,  therefore,  readily  agreed,  by  analogy  to  the 
principles  thus  established,  that  the  claimants  are  responsible  for  the  conduct 
of  their  officers,  so  far  as  it  respects  the  business  of  navigation,  and  the  cargo 
of  the  ship ;  but  in  no  other  view  can  the  master  be  considered  as  their 
agent,  and,  consequently,  on  no  other  account,  can  they  be  affected  by  his 
transactions.  What  then  is  understood  by  the  term  cargo  ?  The  privilegea 
allowed  to  the  mariners  are  not  surely  to  be  comprehended  in  the  descrip- 
tion ;  and  if  a  master  or  a  mate  clandestinely  exceeds  his  privilege,  this 
ought  not  in  justice  to  be  a  ground  for  altering  the  case.  The  meaning  of 
the  word  cargo  must,  therefore,  be  restricted  to  such  goods,  wares  and  mer- 
chandise as  belong  immediately  to  the  owners  of  the  ship,  or  such  as  yield 
them  a  profit  upon  freight.  Now,  it  is  in  evidence,  that  the  porter,  landed 
from  thJe  Anna,  did  not  belong  to  the  owners,  and  that  they  were  not  to  re- 
ceive any  profit  upon  the  freight  of  that  article  ;  it  was,  consequently,  no 
part  *of  her  cargo  ;  it  had  not  been  intrusted  by  the  claimants  to  the  r^tono 
superintendency  of  the  master  or  any  other  person  on  board  ;  and  ^ 
therefore,  it  cannot  be  said,  that  the  entry  was  neglected  by  **  them,  their 
agents,  factors  or  consignees,"  which  is  expressly  required  by  an  act  of 
assembly  (and  all  the  laws  upon  the  subject  must  be  taken  together),  in 
order  to  work  a  forfeiture.  If  this  discrimination  is  disregarded,  what 
vigilance,  what  precaution,  can  protect  the  property  of  the  most  upright 
merchant  from  confiscation  ?  The  tobacco  pouch  of  a  sailor,  or  the  secret 
till  of  a  passenger's  chest  (for,  according  to  the  construction  urged  by  the 
informants,  the  most  trifling  article  is  sufficient  for  their  purpose),  may  con- 
tain the  instrument  of  ruin,  and  it  would  be  in  vain  to  show,  that  the  suf- 
lerer  was  ignorant  of  the  fraud,  and  diligent  to  prevent  it,  while  ita  lex 
scripta  est  furnishes  the  ready,  but  harsh,  answer  to  the  sincerity  of  his  plea. 
With  respect  to  the  cargo  then,  it  is  admitted,  that,  however  improper  the 
master's  conduct  may  be,  it  will  affect  his  owners,  even  without  their  knowl- 
edge or  connivance  ;  but  for  anything  beyond  the  cargo,  and  such  we  allege 
is  the  commodity  which  gives  rise  to  the  present  litigation,  their  knowledge 
is,  at  least,  requisite,  in  reason,  justice,  and  in  law  too,  before  they  can  be 
condemned  to  make  atonement  for  his  offences. 

2d.  It  has  been  already  said,  that  laws  should  be  so  construed  as  to  pre- 
vent an  injury  being  done  to  the  innocent ;  and  accordingly,  a  multitude  of 
cases  are  to  be  found,  in  which  the  force  of  the  expression  has  been  rejected, 
when  evidently  contrary  to  reason  and  justice.  There  was  a  law,  that  those 
who  in  a  storm  forsook  the  ship,  should  forfeit  all  property  therein ;  and 
the  ship  and  lading  should  belong  entirely  to  those  who  stayed  in  it.    In  a 
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dangerous  tempest,  all  the  mariners  forsook  the  ship,  except  only  one  sick 
passenger,  who,  by  reason  of  his  disease,  was  unable  to  get  out  and  escape. 
By  chance,  the  ship  came  to  port :  the  sick  person  kept  possession  and 
claimed  the  benefit  of  the  law.  Now,  here,  all  the  learned  agree,  that  the 
sick  man  is  not  within  the  reason  of  the  law;  for  the  reason  of  making  it 
was,  to  give  encouragement  to  such  as  should  venture  their  lives  to  save  the 
vessel;  but  this  is  a  merit  which  he  could  never  pretend  to,  who  neither 
stayed  in  the  ship  upon  that  account,  nor  contributed  anything  to  its 
preservation.  Again,  there  was  an  edict  which  condemned  any  man  to 
death,  who  should  scale  the  walls  of  a  certain  city.  One  who  had  discovered 
the  approach  of  an  enemy,  got  over  the  wall  at  night,  in  order  to  give  the 
alarm.  He  was  afterwards  tried  under  this  law,  and,  though  the  case  came 
manifestly  within  the  words,  his  judges  pronounced,  that  it  could  not  be  the 
intention  of  the  legislature  to  punish  an  action  that  proceeded  from  such 
meritorious  motives ;  and  therefore,  they  acquitted  him.  But  we  have  a 
memorable  instance,  of  a  more  recent  date,  arising  from  an  ordinance  of 
congress,  which  declared,  that  any  vessel  conveying  goods,  Ac,  to  the 
enemy,  should  be  subject  to  capture  and  condemnation.  A  Dutch  vessel, 
«oni1  ^^^^  ^'  ^^^  Golden  ^Rose,''  had  been  taken  by  a  British  cruiser,  and 
-*  while  her  captors  were  carrying  her  into  New  York,  she  was  retaken 
by  an  American  privateer.  It  was  seriously  contended,  upon  that  occasion, 
that  the  Dutch  vessel  was  a  lawful  prize,  according  to  the  words  of  the 
ordinance;  but  the  court  would  not  allow  so  extravagant  a  claim,  grafted 
upon  the  strict  letter,  to  pervert  the  politic  but  equitable  meaning  of  the  act 
of  congress.  Let  us  then  try  whether  the  acts  of  assembly,  on  the  subject 
ill  discussion,  may  not,  by  a  liberal  interpretation,  operate  so  as  to  relieve 
the  claimants  from  the  injury  with  which  they  are  threatened,  and  at  the 
bame  time,  promote  the  rational  views  of  the  legislature.  In  the  section  upon 
which  the  informants  proceed,  it  is  said,  ^^  that  every  vessel  or  boat,  from 
which  any  goods,  wares  or  merchandise  shall  be  unloaded,  before  due  entry 
thereof,  &c.,  shall  be  forfeited.''  Here,  then,  if  we  understand  the  word 
^  thereof  "  to  refer  to  the  entry  of  the  vessel,  though  it  may  produce  a  slight 
deviation  from  the  grammatical  relation  to  the  next  immediate  antecedent^ 
we  shall  certainly  give  a  more  reasonable  and  benevolent  explanation  to  the 
law,  than  by  making  the  vessel  liable  to  forfeiture,  for  the  non-entry  of  the 
goods,  wares  and  merchandise.  By  the  first  construction,  a  duty  is  imposed 
upon  the  owners,  with  which  it  is  in  their  power  to  comply;  by  the  second, 
they  are  exposisd  to  loss  and  ruin,  for  the  negligence  or  malversation  of 
others,  which  they  could  not  foresee,  and  cannot  prevent.  The  ship,  and  its 
contents,  arc  indeed  distinct  things,  in  their  nature,  and  may  thus  be  rendered 
(as  they  ought  to  be)  distinctly  responsible  for  the  management  of  those  to 
whom  they  are  intrusted.  If  the  ship  is  not  entered,  let  the  penalty  fall 
there  ;  and  if  the  cargo  is  not  entered,  let  that  be  doomed  to  confiscation; 
but  the  idea  of  making  them  reciprocally  responsible,  is  contrary  to  natural 
justice,  and  must  be  incompatible  with  sound  policy.  No  foreign  merchant 
will  trust  his  vessel  in  our  ports,  and  no  citizen  of  Pennsylvania  will  be 
hardy  enough  to  engage  in  commerce,  upon  such  precarious  terms.  But  it  is 
to  be  further  observed,  in  this  place,  that  the  legislature  having  changed  the 
expression,  we  may  justly  infer,  that  the  object  of  the  law  was  likewise 
changed*    In  the  preceding  act  relative  to  the  impost^  the  words  ^  ehip  or 
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yeflsel'*  are  employed,  and  not  ^  vessel  or  boat^''  as  in  the  section  above 
cited  ;  it  is,  therefore,  to  be  presumed,  that  it  was  only  in  contemplation  to 
destroy  the  petty  fleets  of  smugglers  which  infest  our  creeks  and  rivers;  and 
as  it  is  a  maxim  in  law,  that  ^^  a  statute  treating  of  things  or  persons  of  an 
inferior  rank,  cannot,  by  any  general  words,  be  extended  to  those  of  a 
•aperior,'*  a  ship,  which  in  maritime  affairs  is  of  the  highest  order,  cannot 
be  designated  by  the  subordinate  title  of  a  vessel. 

There  is,  however,  an  additional  and  very  forcible  argument,  to  show  that 
the  informants  are  not  entitled  to  a  verdict  of  condenmation  against  the 
Anna,  which  is  drawn  from  the  regularity  of  the  entry  that  has  been  madis. 
By  the  act  of  assembly,  in  which  this  *cause  originates,  no  form  of  r^^^ 
entry  is  prescribed  ;  we  must,  therefore,  apply  for  instruction  to  the  ■- 
preceding  impost  law,  which  directs  "  the  master  of  any  ship  or  other  vessel 
to  exhibit  to  the  collector  a  true  manifest,  signed  by  him,  of  all  the  goods, 
wares  and  merchandise  imported  in  such  ship  or  vessel ;"  and  after  sundry 
other  regulations,  calls  upon  him  to  make  oath,  ^^  that  the  manifest  faithfully 
states  the  respective  goods,  wares  and  merchandise,  therein  mentioned,  and 
that  no  other  is  laden  or  imported  in  his  vessel,  to  the  best  of  his  knowledge 
or  belief."  Has  any  of  the  requisites  to  constitute  a  formal  entry  been 
neglected  by  the  master  of  the  Anna  ?  It  appears,  that  he  has,  in  due  season, 
exhibited  an  official  manifest,  and  that  he  has  sworn  to  the  truth  of  its  con- 
tents. This  is  surely  all  the  law  exacts,  at  least,  for  the  discharge  of  the 
ship ;  and  though  the  omission  of  any  article  may  be  a  cause  for  forfeiting 
that  article  (as  it  has  already  happened  with  the  porter  upon  this  occasion), 
and  may  likewise  be  a  proper  foundation  for  a  charge  of  perjury,  it  cannot 
be  extended,  to  divest  the  property  of  an  owner,  who  had  not  practised  any 
deceit  himself,  and  who  could  not  derive  any  advantage  from  the  deceit 
practised  by  another. 

The  counsel  for  the  informants  (Messrs.  IngeraoU  and  JBrac(ford)y  in 
reply  to  the  preceding  arguments,  stated  :  That  the  determination  of  this 
cause  would  certainly  produce  consequences  of  an  important  nature,  and 
either  render  the  act  of  assembly  upon  which  it  is  founded,  a  dead  letter,  or 
a  productive  instrument  of  public  revenue.  In  governments  differently  con- 
stituted, where  regal  pageantry,  or  military  force,  can  invite  or  compel 
respect  and  obedience  to  the  law,  little  danger  is  to  be  apprehended  from  the 
occasional  indulgence  of  learned  men  in  their  ingenious  and  novel  comments 
upon  the  sense  and  expressions  of  the  legislature  ;  but  under  a  democratlcal 
constitution  such  as  ours,  should  the  people  acquire  a  habit  of  yielding  to 
logical  subtleties  and  specious  declamation,  there  is  no  power  to  control  the 
evil  that  must  ensue  ;  the  principles  of  jurisprudence  would  become  weak 
and  fluctuating,  and  the  virtue  and  dignity  of  the  commonwealth  would  be 
contaminated  and  eventually  destroyed.  Instead,  therefore,  of  considering 
how  to  escape  from  the  strong  expression  of  the  act  before  us,  it  is  our  duty 
to  give  it  the  fullest  operation  that  is  necessary  for  suppressing  the  mis- 
chief to  which  the  legislative  attention  was  originally  directed  ;  and  here  we 
cordially  embrace  the  position  of  our  antagonists,  that  the  meaning  of  those 
who  framed  the  law,  is  the  best  guide  to  direct  us  in  carrying  it  into  execu- 
tion. What  then  was  the  evil  complained  of,  at  the  time  that  this  act  was 
made  ?  The  atrocious  frauds  conmiitted  upon  the  revenue.  What  was  the 
ffemedy  prividfid?    It  could  not  be  merely  the  forfeiture  of  the  smuggled 
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goodsy  as  the  claimants  insinuate,  for  that  was  imposed  by  an  antecedent 
law  ;  but  the  truth  is,  that  every  other  penalty  having  proved  ineffectuaL 
this  statute  was  enacted,  expressly  to  superadd  the  forfeiture  of  the  vessel  or 
boat  from  which  the  goods  should  be  clandestinely  unladed.  But  here  it  is 
^  .  remarked,  that  the  *legLBlature  has  changed  its  language,  and  there- 
-1  fore,  it  has  changed  its  object.  It  would  be  idle,  indeed,  to  attempt 
by  argument  to  prove  that  a  vessel  is  a  term  sufficiently  comprehensive  to 
describe  a  ship — ^but  surely  the  sequel  of  the  same  law  must  remove  every 
doubt,  when  it  enacts,  that  '*  where  forfeiture  of  the  ship,  vessel,  boat,  &c., 
shall  have  been  incurred,  the  naval-officer  and  his  deputies  may  seize  the 
same.''  Again,  it  is  said,  that  by  dispensing  with  a  rule  in  grammar,  it  will 
appear,  that  the  neglect  to  enter  the  vessel  herself,  is  the  sole  circumstance 
which  exposes  her  to  f orf eitnre.  But  if  this  construction  is  allowed,  it 
follows,  that  every  boat,  as  well  as  every  ship,  must  be  duly  entered  at  the 
collector's  office,  for  the  sentence  will  then  run  in  this  way, ''  every  vessel  or 
boat,  which,  before  due  entry  thereof,  shall  unlade,  &c." — a  position  that  is 
necessarily  defeated  by  its  own  absurdity. 

The  claimants,  pursuing  this  curious  system  of  defence,  have  not  only 
endeavored  to  persuade  us  that  the  porter  was  no  part  of  the  cargo,  but 
likewise  that  one  hundred  and  thirty-two  hampers  (which  was  the  gross 
quantity  contained  in  the  ship)  make  a  mere  trifle,  too  insignificant  to  pro- 
duce a  forfeiture.  To  these  ideas,  how  is  it  possible  to  oppose  a  serious  ref- 
utation ?  The  understanding  of  mankind  is  not,  at  this  day,  to  be  deceived 
by  a  distorted  definition  of  words,  nor  will  mere  assertion  be  allowed  to 
overthrow  the  strong  evidence  of  the  senses.  Confine  the  meaning  of  the 
term  cargo,  according  to  their  suggestion,  to  such  goods,  wares  and  merchan- 
dise as  belong  immediately  to  the  owners,  or  such  as  yield  them  a  profit 
upon  freight,  and  it  may  happen,  that  the  ship  shall  be  deeply  laden,  and 
yet  it  will  be  said,  that  she  had  no  cargo  on  board — ^a  paradox  not  readily  to 
be  comprehended  !  But  whence  is  derived  this  gigantic  notion  of  things, 
through  the  medium  of  which  the  quantity  of  eighteen  tons  is  considered  as 
a  trifle  f  No,  this  is  not  an  insignificant  article,  easily  to  be  secreted  ;  it 
cannot  be  squeezed  into  a  sailor's  tobacco-pouch,  nor  stowed  in  the  private  till 
of  a  passenger's  chest.  We  find  that  it  occupied  a  considerable  space  in  the 
hold  of  the  ship,  that  it  filled  the  state-rooms  from  the  floor  to  the  ceiling  ; 
and,  besides  the  amount  of  the  freight  and  tonnage,  it  ought  to  have  con- 
tributed more  than  eighty  pounds  to  the  revenues  of  the  state. 

It  is  boldly  said,  likewise,  that  such  an  entry  has  been  made,  as  is  suffi- 
cient to  satisfy  the  law,  and  to  prevent  a  forfeiture  of  the  ship.  The  master 
of  the  Anna  has  exhibited  a  manifest,  it  is  true — ^but  is  it  not  a  partial  state- 
ment ?  and  can  the  accuracy  of  the  form  compensate  for  the  fraudulent 
omission  of  a  substantial  item  ? 

But  the  master  has  sworn  to  the  truth  of  the  manifest — ^and  can  his  per- 
jury cure  the  evil,  which  his  malversation  has  introduced  ?  This  naturally 
calls  for  some  observations  upon  the  leading  principle  used  on  behalf  of  the 
claimants,  to  wit,  their  innocence,  and  total  ignorance  of  the  transaction, 
which  has  involved  them  in  this  prosecution.  It  is  not  necessary,  and  there- 
*204'l  ^^^^'  ^^  ^^  ^^^  ^^  attempted,  to  press  the  circumstances  which  raise 
^  a  presumption,  that  the  ^claimants  were  either  acquainted  with  the 
conduct  of  their  officers,  or  were  guilty  of  the  grossest  negligence  :  but  it 
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should  be  remembered,  that  they  might  have  seen  the  porter  on  board  the 
ship,  ify  as  their  own  witness  expressed  it,  they  had  chosen  to  look — ^that  the 
contraband  unlading  took  place  at  their  wharf,  and  but  a  few  yards  distant 
from  their  counting-house,  that  it  was  a  matter  known  to  every  sailor  on 
board  the  ship,  and  that  the  mate,  who  is  supposed  to  have  done  them  so 
severe  an  injury,  was  retained  in  their  service  for  two  or  three  weeks  after 
the  seizure.  Still,  however,  the  innocence  of  the  claimants  has  no  connec- 
tion with  the  present  question,  which  depends  upon  this  single  issue,  whether 
the  allegation  contained  in  the  information  is,  or  is  not  true? — in  other 
words — whether  forty-two  hampers  of  porter  have  been  unladed  from  the 
ship  Anna,  before  they  were  duly  entered  at  the  collector's  office  ?  Much  dec- 
lamation, indeed,  has  been  exercised  upon  this  proposition,  "  that  the  inno- 
cent ought  not  to  suffer  for  the  guilty  :"  but,  however  just  it  may  be,  in  the 
abstract,  the  state  of  society  necessarily  introduces  many  striking  exceptions. 
Thus,  if  a  carrier  is  attacked  by  robbers,  and,  after  a  brave  defence,  is  over- 
powered, notwithstanding  his  innocence  and  his  misfortune,  he  is  still  an- 
swerable for  the  goods  of  which  he  was  plundered  ;  nay,  if  his  master,  on 
whom  no  shadow  of  blame  could  possibly  be  reflected,  is  called  upon,  he 
must  render  to  the  owner  a  full  indemnification.  Again,  if  a  man  lends  a 
piece  of  furniture  to  another,  which  is  distrained  with  the  goods  of  the  bor- 
rower, for  arrearages  of  rent,  is  there  anything  culpable  in  his  conduct  ?  and 
yet  the  law  works  a  forfeiture  of  his  property,  to  satisfy  the  demands  of  the 
landlord.  How  many  virtuous  wives  suffer  for  the  depravity  of  their  hus- 
bands— ^how  many  inoffensive  children,  for  the  dissipation  of  their  parents  ? 
In  short,  the  relative  obligations  of  social  life  are  such,  that  we  may  trace  the 
fortunes  and  happiness  of  mankind  to  a  dependence  upon  the  actions  of  each 
other,  in  almost  every  sublunary  station — but  in  none  is  it  more  observable 
than  in  the  important  connection  between  master  and  servant.  From  every 
book  that  treats  upon  the  subject,  as  well  as  from  daily  experience,  we  find, 
that  the  master  is  responsible  for  the  actions  of  his  servant,  the  owner  for 
the  agency  of  his  captain  ;  but  we  shall  readily  concur  with  our  antagonists 
in  acknowledging,  that  this  responsibility  continues  only  while  the  servant 
or  captain  is  engaged  in  the  business  of  the  master  or  owner. 

What  then  is  the  present  case  ?  The  law  requires  the  master  of  any  ship 
or  other  vessel  to  exhibit  a  true  manifest,  upon  oath,  to  the  collector  of  the 
port — does  it  not  consequently  become  his  duty  to  do  so  ?  and  is  not  his 
neglect  or  evasion  in  this  respect,  a  neglect  or  evasion  committed,  while  in 
the  actual  transaction  of  the  owner's  business  ?  Upon  their  own  construction, 
therefore,  the  claimants  are  liable  ;  and  it  is  unnecessary  for  us  to  prove,  as 
we  could  do,  that  had  the  fraud  been  perpetrated,. even  by  the  sailors,  a  for- 
feiture of  the  vessel  would  have  ensued.  In  England,  the  owners,  r*205 
to  tlie  utmost  *extent  of  their  fortunes,  were  likewise  amenable  for  '- 
the  conduct  of  the  mariners  they  employed,  until  an  act  of  parliament  inter- 
feifid,  and  limited  their  responsibility  to  the  value  of  the  ship  and  cargo.  In 
Pennsylvania,  a  late  determination  has  recognised  the  doctrine  for  which  we 
contend  ;(a)  and  Capt.  Angus,  and  the  owners  of  the  vessel  which  he  com- 
mandtsd,  have  in  vain  pleaded  their  innocence  and  ignorance  of  the  malprac- 
tice of  others,  to  excuse  them  from  the  resulting  damages.     Such,  after  all, 


(a)  Piurianoe  «.  Angus,  anU^  p.  180. 
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is  the  law — and  it  can  be  no  ground  for  counteracting  the  evident  intention 
of  the  legislature,  that  the  claimants  have  been  deceived  by  the  persons  to 
whom  they  have,  perhaps,  too  implicitly  confided  their  interests. 

The  President  delivered  the  following  charge  to  the  jury  : 

Shifpen,  President. — This  is  an  information  exhibited  against  the  ship 
Anna,  as  being  a  vessel  from  which  forty-two  hampers  of  porter  were  un- 
laden, without  a  previous  entry  at  the  collector's  office.  The  evidence  on 
the  part  of  the  informants  proceeds  from  several  witnesses,  one  of  whom 
discovered  the  drays  going  from  Clifford's  alley,  and  pursued  them  to 
Smith's,  where  the  porter  was  lodged.  Two  porters  have  proved  the  unlad- 
ing and  the  seizure  ;  and  by  the  manifest,  it  appears,  that  only  twenty  ham- 
pers were  entered,  though  forty-two  were  carried  to  Smith's,  twenty-four  to 
the  captain's  store,  and  above  fifty  remained  on  board  the  ship  :  so,  the  evi- 
dence is  full  and  clear,  that  more  goods  have  been  unladed,  than  were  en- 
tered with  the  collector.  The  claimants,  on  the  other  hand,  have  filed  their 
claim,  and  say,  that  no  act  has  been  done,  which,  under  the  laws  of  Pennsyl- 
vania, incurs  a  forfeiture.  This,  therefore,  is  the  province  of  the  jury  to  try 
and  determine. 

The  words  of  the  act  of  assembly  upon  which  this  prosecution  is  ground- 
ed, have  been  the  subject  of  animadversion  on  both  sides  ;  but  as  they  are 
few,  we  will  repeat  them.  "  Every  vessel  or  boat,  from  which  any  goods, 
wares  or  merchandise  shall  be  unladed,  before  due  entry  thereof  at  the  office 
of  the  collector  of  the  port  of  Philadelphia,  Ac,  shall  be  forfeited."  Some 
doubts  have  been  raised  with  respect  to  the  thing  meant  to  be  entered  ;  but 
the  wubject-matter  of  the  act  plainly  refers  to  "  goods,  wares  and  merchan- 
dise ;"  and  it  would  be  highly  absurd,  if  taken  otherwise,  as  boats  are  never 
entered.  This  act  does  not  say  what  shall  be  a  due  entry,  but  the  next  pre- 
ceding one  requires,  that  "the  master  of  any  ship  or  vessel  shall  exhibit  to 
the  collector  a  true  manifest  of  the  goods,  wares  and  merchandise  imported 
in  such  ship  or  vessel,  &c.,  and  swear  that  there  are  no  other  on  board,  to  the 
best  of  his  knowledge  and  belief."  It  has  been  suggested,  that  the  master 
having  delivered  in  a  manifest,  and  sworn  to  it,  this  duty  is  done,  and  that 
in  case  of  an  omission,  only  the  goods  omitted  are  to  be  forfeited.  But  if 
the  master  is  obliged  by  law  to  deliver  in  a  manifest,  he  does  not  comply, 
unless  he  exhibits  a  true  and  accurate  one  ;  and  his  committing  perjury  upon 
the  occasion,  so  far  from  saving  the  vessel,  must  greatly  increase  the  offence. 
♦2061  '^^^  ^^^  ^^^^  repeatedly  called  a  hard  law  ;  but  the  truth  ♦is,  that 
^  revenue  laws  are  of  a  harsher  nature  than  any  others,  and  necessarily 
BO  ;  for,  the  devices  of  ingenious  men  render  it  indispensable  for  the  legisla- 
ture to  meet  their  illicit  practices  with  severer  penalties. 

Thus,  if  the  sheriff  has  a  writ  against  any  man,  he  cannot  break  open  his 
door  to  execute  it — ^but  if  liquor  is  smuggled  into  a  cellar,  the  law  says  it  is 
better  that  an  individual  should  suffer  in  his  personal  privileges,  than  that 
the  public  should  be  cheated  of  its  duties  ;  and  therefore,  allows  the  officer 
to  force  locks,  <&c.,  in  order  to  make  a  seizure :  in  the  first  case,  between 
citizen  and  citizen,  a  man's  house  is  considered  as  his  castle;  in  the  second, 
between  the  public  and  the  private  character,  it  is  no  longer  regarded  in 
that  sacred  light.  We  do  not  mean,  however,  to  reflect  on  laws  of  this 
description;  we  know  they  are  necessary,  as  ever^  society  stands  in  need  of 
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assistanoo  from  its  memberB.  If  the  end  can  be  accomplifihed,  without  in- 
fringing the  private  rights  of  the  subject,  it  is  so  much  the  better;  but,  at 
all  events,  the  exigencies  of  government  must  be  satisfied.  It  has  been  said, 
that,  if  the  law  is  enforced,  as  the  informants  contend  for,  the  merchants 
will  not  be  safe,  no  foreign  vessels  will  be  sent  to  our  ports,  and,  eventually, 
the  revenue  must  fail.  But,  nevertheless,  it  is  requisite  that  such  laws 
should  be  strictly  worded,  though,  undoubtedly,  there  are  cases  where  the 
construction  of  the  words  must  be  such,  as  to  prevent  more  injury  being 
done  than  was  intended.  The  navigation  act  of  England  says,  that  goods 
imported  as  'merchandise  shall  be  forfeited,  if  they  do  not  pay  a  certain 
duty;  and  the  case  in  2  Strange  943  {Chapman  v.  Xamb)^  is  a  seizure  of 
shirts,  night-gowns  and  caps,  under  this  law.  It  was  there  argued,  that  the 
word  "  goods,"  would  certainly  include  those  articles,  but  the  judges  were  of 
opinion,  that  it  could  not  be  the  meaning  of  the  legislature,  to  make  wearing^ 
apparel  subject  to  forfeiture.  The  case  in  Bunbury  is  the  single  one  that 
reaches  the  point  before  us.'  There,  the  question  arises,  whether  goods  put 
on  board  secretly,  and  imladen  without  the  knowledge  of  the  master,  would 
occasion  a  confiscation;  and  the  judges  agreed,  that  if  it  was  a  small  matter, 
and  no  part  of  the  cargo,  it  would  not.  The  claimants  therefore,  to  have  the 
benefit  of  this  case,  should  show  :  1st.  That  the  subject  of  the  present  prose- 
cution, is  a  small  matter :  2d.  That  it  was  no  part  of  the  cargo:  and  3d* 
That  it  was  smuggled,  without  the  knowledge  of  the  master. 

Ist.  Then  a  small  matter  is  an  indefinite  phrase,  not  to  be  ascertained  by 
mere  words,  but  by  the  evident  meaning  of  the  judges  who  used  it;  and 
from  that  criterion,  it  should  seem  to  be  a  trifling  thing,  easily  concealed,  and 
which  might  fairly  escape  the  notice  of  the  master;  but  it  cannot  be  ex- 
tended to  large  and  weighty  goods,  deposited  in  the  hold  of  the  vessel  and 
which  then  constituted  a  part  of  her  cargo,  (a)  2d.  The  counsel  for  the  in- 
formants have  suggested,  that  only  such  goods  as  belong  to  the  owners,  or 
yield  them  a  profit  upon  freight,  can  be  called  a  cargo  ;  whereas,  in  truth, 
the  cargo  is  the  lading  of  the  vessel,  and,  though  by  bribery  or  craft,  some 
articles  *might  be  introduced  into  the  hold,  without  the  knowledge  ri^^^,. 
of  the  owners,  or  the  master,  yet  everything  which  is  put  on  board  ^ 
the  vessel,  is,  in  general,  comprehended  in  that  description.  But  3d.  The 
knowledge  of  the  master  is  here  proved  by  strong  presumption.  The  quan- 
tity of  porter  that  was  put  on  board,  the  removal  of  it  at  sea,  the  evidence 
of  the  delivery  of  twenty-four  hampers  at  his  store,  and  by  his  order,  are 
circumstances  from  which,  we  suppose,  the  claimants  themselves  did  not 
think  his  ignorance  of  the  transaction  tenable. 

Then,  there  remains  only  the  great  point  upon  which  the  counsel  for  the 
claimants  seem  chiefly  to  rely,  to  wit,  their  innocence  and  ignorance,  with 
respect  to  the  fraud  that  has  been  committed.  There  is  no  evidence,  indeed, 
that  tends  to  show,  that  the  owners  of  the  ship  meant  to  do  anything  un- 
fairly ;  bnt,  on  the  contrary,  that  the  mate  brought  the  goods  hither  with 
the  avowed  intention  to  defraud  them,  as  well  as  the  state.  The  question 
then  recurs,  what  difference  does  it  make,  whether  they  knew  it  or  not  f 


(a)  See  Vasse  «.  Ball,  2  Dall.  273,  278. 
1  Oieeby  «.  Palmer,  Bunb.  232,  xl 
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Here  is  a  positive  law  that  directs  a  due  entry  of  all  goods^  wares  and 
merchandise  imported  into  this  state,  under  certain  penalties,  and  one  of  them 
is  the  forfeiture  of  the  vessel  or  boat  from  which  they  are  unladed,  it  does 
not  speak  of  the  knowledge  of  any  person,  but  seems  to  be  studioujsly  worded 
to  avoid  that  construction.  It  is  not  a  novel  law,  though  perhaps  it  is  stricter 
now  than  formerly  :  for,  in  England,  it  has  long  existed,  and  before  the  rev- 
olution, it  was  known  in  Pennsylvania.  The  legislature  has  thought  that 
nothing  else  would  answer,  and  the  judges  and  the  jurors  are  equally  bound 
to  obedience.  If,  indeed,  the  law  was  doubtful  or  latitudinal,  admitting  one 
interpretation,  which  would  be  just,  and  another  which  would  be  unjust,  it 
would  become  us  to  prefer  the  former.  But  if  the  policy  of  the  legislature 
seems  to  bear  hard  on  the  subject,  we  are  not  to  judge,  and  determine  upon 
its  propriety  (that  is  a  matter  for  the  deliberation  of  those  who  made  the 
law),  and  however  unjust  it  seems,  we  must  acquiesce,  or  there  must  be  a  dis- 
solution  of  society.  It  must  certainly  affect  every  humane  man  to  see  the 
innocent  suffer  ;  but  in  society  this  is  not  strange  or  uncommon  ;  and  the 
distinction  may  properly  be  taken  between  criminal  and  civil  cases.  The 
law  never  punishes  any  man  criminally  but  for  his  own  act,  yet  it  frequently 
punishes  him  in  his  pocket,  for  the  act  of  another.  Thus,  if  a  wife  commits 
an  offence,  the  husband  is  not  liable  to  the  penalties  ;  but  if  she  obtaino  the 
property  of  another,  by  any  means,  not  felonious,  he  must  make  the  payment 
and  amends.  There  are  a  variety  of  other  instances,  in  which  men  are  re- 
sponsible for  one  another,  in  consequence  of  their  connection  in  society.  The 
drayman,  if  he  drives  over  and  kills  a  child,  must  himself  suffer  the  judg- 
ment of  the  law  ;  but  if  he  staves  a  pipe  of  wine,  his  master  must  make  the  com- 
pensation. Upon  the  whole,  it  is  neither  a  hard  nor  a  novel  case,  since  men 
must  occasionally  employ  others  to  act  for  them,  and  ought  to  answer  for  those 
in  whom  they  confide.  If  the  legislature  has  thought  proper  to  subject  the 
owners  to  this  forfeiture,  we  must  submit.  With  the  jury,  therefore,  the 
*208l  P^^^^  ^®  happily  lodged,  ♦which  was  formerly  exercised  by  a  single 
^  judge,  and  it  is  their  duty  finally  to  acquit  or  condemn  the  ship,  as  in 
their  consciences  they  think  ought  to  be  done. 

The  jury,  after  a  short  adjournment,  returned  a  verdict  in  favor  of  the 
informants,  (a) 

(a)  See  Yasse  f>.  Ball.  2  Dall  270;  s.  c.  2  Yeates  178;  Perot  v.  United  StatoG^ 
Peters  C.  0.  266;  United  States  v.  The  Hunter,  Id.  10;  United  States  o.  Caye,  8 
Hall's  Law  Journal  176 ;  Case  of  Le  Tigre,  8  W.  0.  0.  567. 

'  Bj  the  general  maritime  law,  vessels  are  Malek  Adhel,  2  How.  210 ;  Smith  v.  Maiyland, 

made  respooBible  for  the  milawful  acts  of  their  18  Id.  76-6 ;  The  Siren,  7  WalL  162 ;  DobbioB* 

masters  ond  crews ;  and  this  extends  even  to  Distillery  v.  United  States,  M  U.  8L  iOO. 
foif eituree  by  poaitlye  law.  United  States  v.  The 
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jANUABTy  assignee,  v.  Gkx>DicAv. 
J^peciaUy. — Evidence. 

An  in^tnuibent,  1^  which  the  defendant  promised  and  obliged  himaelf  and  hia  heirs  to  pay  to  the 
pla  Qtifl  and  his  aaaigna,  concluding  with  the  worda,  "  aa  witnesa  my  hand  and  aeal,'*  and 
actually  sealed,  is  a  apaeto/^,  and  cannot  be  given  in  evidence  to  aupport  an  action  of 
attimnpnU 

Where  there  are  subscribing  witnesses  to  an  instrument,  whether  sealed  or  not,  they  must  be 
produced  or  accounted  for,  before  the  handwriting  of  the  maker  can  be  proved. 

Ths  President^  after  argument  and  consideration,  delivered  the  judg- 
ment of  the  court  in  this  cause,  upon  a  point  reserved  at  the  triaL 

Shippbn,  p.  J. — ^This  is  an  action  on  the  case,  brought  upon  a  writing 
said  to  be  a  promissory  note,  and  declared  upon  as  such.  The  form  of  it  is 
not  the  usual  form  of  a  promissory  note ;  it  runs  thus :  **  I  promise  and 
oblige  myself  and  my  heirs  to  pay  to  January  and  his  assigns,"  it  concludes 
with  the  words  '^  as  witness  my  hand  and  seal ;  and  it  ie  actually  sealed. 
Two  witnesses  subscribe,  under  the  words,  '^  given  in  presence  of  us." 

On  the  trial,  the  *  subscribing  witnesses  were  not  called,  nor  any  evidence 
given  of  their  death  or  absence ;  but  evidence  was  offered  of  the  hand- 
writing of  the  defendant  who  subscribed  the  instrument,  which  was  permit- 
ted to  be  given  in  evidence,  on  reserving  the  point. 

Li  this  case,  two  questions  arise  ;  one  regards  the  nalure  of  the  inatrth 
tnerU/  the  other,  the  sufficiency  of  the  evidence, 

1.  If  the  instrument  is  a  specialty^  then  it  ought  not  to  have  been  given 
in  evidence,  in  an  action  of  assumpsit  on  a  promissory  note.  This  general 
doctrine  is  not  denied  ;  but,  it  is  said,  it  is  not  to  be  considered  as  a  specialty 
or  deed,  unless  proof  be  made  of  its  having  been  sealed  and  delivered  as  a 
deed  ;  and  that  no  such  proof  appearing,  the  plaintiff  had  a  right  to  consider 
it  as  a  note  of  hand.  That  a  deed  cannot  be  regularly  proved,  but  by  prov- 
ing the  sealing  and  delivery,  there  can  be  no  doubt ;  as  if  non  est  factum 
be  pleaded  to  a  bond,  the  plaintiff  must  prove  the  sealing  and  delivery — ^this 
proof  lies  upon  him.  But,  in  the  present  case,  the  proof  of  the  execution 
of  the  instrument  as  a  deed,  is  attempted  to  be  put  upon  the  person  against 
whom  it  is  produced.  The  plaintiff  produces  an  obligation  to  support  an 
action  on  a  note — shall  he  say,  against  his  own  showing,  that  unless  you,  the 
defendant,  prove  this  to  have  been  sealed  and  delivered,  it  is  no  obligation, 
and  I  may  consider  it  as  a  note  ?  The  plaintiff  himself  will  not  prove  it,  and 
the  defendant  cannot.  The  instrument  produced  has  the  formal  words  of 
an  obligation  ;  it  binds  the  party  and  his  heirs  to  pay  to  another  and  his  as- 
signs. The  words,  '^  as  witness  my  hand  and  seal,"  show  the  intended 
nature  of  the  instrument,  and  it  actually  appears  with  a  seal ;  this  denom- 
inates it  a  specialty.  The  definition  of  a  specialty  is  thus  given  in  2  Black. 
Com.  465  :  ^*  Debts  by  specialty  are  such  whereby  a  sum  of  money  becomes 
or  is  acknowledged  to  be  due  by  an  instrument  under  sealJ*^  That  this  is  an 
Lrstrument  under  *seal,  acknowledging  a  debt  to  be  due,  appears  by  ponfl 
inspection.  If  it  be  objected,  that  tMs  seal  might  be  put  to  it  by  a  *- 
stranger,  the  side  who  idleges  that,  ought  to  prove  it,  especially,  if  it  be  thai 
side  who  has  possession  of  the  paper. 
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Should  thia  attempt  succeed,  all  legal  distinctions  between  specialties  and 
other  writings,  would  be  confounded  and  destroyed^  at  the  will  of  the  person 
producing  them ;  and  the  wise  provisions  of  the  law  to  guard  debtors 
against  being  twice  called  upon  for  the  same  debt,  would  fall  to  the 
ground;  especially,  in  the  cases  of  assignable  instruments. (a) 

2.  If  this  were  to  be  considered  not  as  a  specialty,  but  a  note,  then  the 
second  question  would  arise,  whether  being  attested  by  subscribing  witnesses, 
those  witpesses  ought  not  to  be  produced,  or  some  account  given  of  them. 
Promissory  notes  are  not  usually  attested  by  subscribing  witneflfleg»  and 
therefore,  the  ordinary  mode  of  proving  them  is  by  witnesses  to  the  hand- 
writing ;  but  if  the  parties  will  have  subscribing  witnesses,  in  what  respect, 
and  upon  what  grounds,  can  the  distinction  be  drawn  between  the  proof 
necessary  in  the  case  of  notes  and  bonds  ?  The  rule  of  law  as  to  the  best 
evidence  which  the  law  requires,  is,  that  no  such  evidence  shall  be  admitted, 
which,  ex  naturd  rei^  supposes  still  greater  evidence  behind,  in  the  party's 
own  possession  or  power.  This  rule  applies  equally  to  the  withholding  the 
best  proof  of  the  signcUure  of  a  note^  as  of  the  sealing  and  delivery  of  a 
bond.  If  a.  note  is  not  witnessed,  it  does  not  appear  that  any  third  person 
saw  it  signed,,  in  which  case,  the  best  evidence  is  the  handwriting  of  the 
party  ;  but,  if  it  be  witnessed,  then  it  appears,  on  the  face  of  the  note^  th^ 
there  is  better  evidence  behind  ;  and  the  best  evidence  that  the  nature  of  the 
case  admits  of,  the  law  requires. 

As  no  solid  distinction  between  the  case  of  bonds  and  notes  can  be  shown, 
upon  principle,  so  none  appears  from  the  authorities.  Instrumental  witnesses 
appear,  by  the  cases,  to  be  always  called  upon,  and  are  equally  necessary  to 
prove  those  writings  which  are  not  under  seal,  as  those  that  are  ;  and  the 
case  in  2  Str.  1149  {JBevis  v.  Idndael),  which  respects  the  proof  of  promissory 
notes  before  a  jury  of  inquiry,  is  decisive.  (6) 

Oa  the  whole,  therefore^  we  are  of  opinion^  that  the  law  is  with  the 
defendant,  upon  both  points,  and  there  must  be  a  new  trial,  or  the  plaintiff 
may  take  a  nonsuit,  at  his  election. 


(a)  See  Taylorv.  Glaser,  2  S.  &  R.  604  In  Charles  f>.  Scott^  1  a  ft  R  99i,  it  mm 
held^  that  an  agreement  under  seal,  received  as  collateral  newrity  toit  a  simile  oontraot 
debt^  may  be  giveo  in  evideDce,  in  oMwmpHt  on  the  original  oontracti  to  show  the 
amount  due.* 

(h)  &  p.   Heckert «.  Haine,  6  Binn.  16;  Wishert  «.  Down^^  15  S.  ft  B.  77.    And 


>  Where  an  Instrament  in  the  form  of  a  prom- 
iasory  note  is  signed  by  three,  and  a  seal  is 
afllixed  to  the  signature  of  one  of  them,  a  joint 
aotion  of  amumptU  will  not  lie  against  the 
three.  Biery  v.  Haines,  6  Whart.  668.  And 
aasu/mptU  cannot  be  maintained  on  an  instru- 
ment under  seal,  signed  by  one  ■  only,  but  con- 
taining no  agreement  to  bind  the  other.  Norris 
V.  MaiUand,  0  Phila.  7.  So,  auumptU  will 
not  lie  on  a  memorandum  filing  the  amount 
due  on  an  agreement  under  seal ;  the  plaintiif 
muat  sue  on  the  contract.  Barley  v.  Perry,  18 
Penn.  St.  44.  Where,  however,  a  sealed  In- 
atnmieiit  Is  executed  by  only  one  of  the  partiest 
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the  other  may  maintain  oammpiif,  on  proof  of 
performance.  MoQunigal  v.  Mong^  6  Penn.  St. 
269.  And  aawmptU  Ues  upon,  a  contract  uodar 
seal,  which  has  been  so  far  modified  by  parol, 
as  to  amount  to  an  abandonment  of  the  original 
contract  McGrann  v.  North  Lebanon  Rail- 
road Co.,  29  Penn.  St.  82;  Lawall  v.  Rader, 
24  Ibid.  288 ;  Spangler  v.  Spangler,  24  Bnd. 
464 ;  Carrier  v.  Dilworth,  69  Ibid.  406.  Bat 
unless  the  original  contract  he  expreaaly  aban* 
doned,  or  so  altered  by  parol  as  to  make  it  a 
new  contract,  covenant  ia  the  only  reinedy  for 
a  breach.  McManua  v.  Oaasidy,  66  Penn.  Bi 
260;  fihaeffer  v.  OsiiBabtrft  4fl  ibid.  60a 
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eren  if  the  pap«r  be  lost,  the  subscribing  witness,  if  there  be  one,  must  be  produced  or 
accountedfor.    McMahon  v.  McGrady,  5  S.  &  R.  814.1 


<  This  is  the  general  role.  Tarns  v,  Hitner, 
9  Penn.  St  441 ;  Bura  v.  Thompson,  2  dark 
143.  But  there  are  exceptions  to  it :  thus,  the 
admissionof  the  maker  of  a. promissory  note 
that  he  signed  it,  Is  sofBdent  proof  thereof, 
without  cJling  a  subscribing  witness.  Wil- 
liams V.  Floyd,  11  Penn.  St  499.  So,  where 
the  actioa  is  not  founded  on  the  deed,  the 


grantor  may  prove  its  execution,  without  call- 
ing the  subscribing  witnesses.  Mix  v.  Smith,  7 
Penn.  St  76 ;  Wright  p.  Wood,  28  Ibid.  120. 
So  also,  in  case  of  an  andent  deed.  'Everley  v, 
Stoner,  2  Teates  122.  And  where  a  subscrib- 
ing witness  subsequently  becomes  interested,  by 
his  own  voluntary  act ;  in  such  case,  his  hand- 
writing may  be  proved.  Hamilton  v.  Marsden, 
6BbiL4S. 
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FOLLABD    V.    ShAFFEB, 

Covenant. 

A  oovenant  to  repair,  and  to  ddiver  up  the  demised  premiaea  in  good  order  and  repdr,  nina  with 
the  land,  and  binds  the  assignee,  although  he  were  not  named  bj  express  words. 

The  lessee  of  a  house  covenanted,  for  himself  and  assigns,  &c.,  to  pay  rent,  and  deliver  up  the 
premises  in  good  repair ;  an  action  of  covenant  being  brought  by  the  lessor  against  the  assignee, 
he  pleaded  that  an  alien  enemy,  viz.,  the  British  army,  had  invaded  the  city  of  Philadelphia, 
taken  possession  of  the  premises,  and  held  the  same,  until  the  end  of  the  term  and  afterwards, 
and  that  during  the  period  they  held  possession,  they  had  conmiitted  the  waste  and  destruction, 
&c. :  ffeldy  1.  That  the  defendant  was  bound  to  pay  rent  for  the  whole  term :  2.  That  be  was 
excused,  by  the  special  matter  pleaded,  from  the  covenant  to  repair. 

Covenant.  The  plaintiff,  and  one  Martha  Green  (now  deceased),  made 
a  lease  by  indenture,  dated  the  1st  of  March  1773,  of  a  sugar-house,  &c.,  to 
John  William  Hoffman,  and  his  assigns,  for  five  years,  at  70/.  per  annum^ 
payable  quarterly.  The  lessee  covenanted  for  himself,  his  executors,  adminis- 
trators and  asaignSy  to  keep  the  demised  premises  in  good  repair,  and  to 
deliver  them  up  to  the  plaintiff,  at  the  end  of  the  term,  in  such  good  repair^ 
&c.  John  William  Hoffman  assigned  the  lease  to  the  defendant,  who  enter- 
ed into  the  premises.  The  breach  alleged  in  this  action  was,  that  the  de- 
fendant had  not  paid  35/.  rent  in  arrear  for  the  last  half  year,  nor  delivered 
up  the  premises  at  the  end  of  the  term,  to  wit,  the  1st  of  March  1778,  in 
good  order  and  repair ;  but  that  the  roof,  window-shutters,  floors,  &c.,  of  the 
dugar-house  were  in  decay,  destroyed,  &c. 

The  defendant  pleaded  performance  of  covenants,  payment,  and  that  an 
alien  enemy,  to  wit,  the  British  army,  commanded  by  general  Sir  William 
Howe,  on  the  1st  of  September  1777,  had  invaded  the  city  of  Philadelphia, 
had  taken  possession  of  the  premises,  and  held  the  same  until  the  end  of  the 
term,  and  afterwards  ;  and  that  during  the  period  they  held  possession,  they 
had  committed  the  waste  and  destruction,  &c. 

To  the  last  plea,  the  plaintiff  demurred  generally ;  the  defendant  joined 
in  demurrer,  and  issue,  Jbc. 

The  demurrer  was  twice  argued,  on  the  27th  of  June  1786,  and  on  the 
15th  of  April  1787,  by  CoxSy  Lewis  and  Wilson^  for  the  plaintiff ;  and  Iti- 
jer^oU^  WUcocks  and  Sergeant^  for  the  defendant ;  and  on  the  6th  of  Oc- 

^  Justice  Bush  having  declined  to  give  any  opinion,  as  he  had  been  ol 
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counsel  with  the  plaintiff  in  this  causey  before  he  took  his  seat  upon  the 
bench. 

McEban,  Chief  Justice. — ^Two  questions  were  made  in  this  cause  :  1st. 
Whether  the  defendant,  as  assignee  of  the  lease,  is  bound  by  the  coyenant 
to  repair,  as  well  as  the  lessee?  And  2d.  Whether  the  special  matter 
pleaded,  is  sufficient  in  law  to  bar  the  plaintiff  ? 

With  respect  to  the  first  question,  we  are  clear  in  our  opinion,  that  the 
covenant  to  repair,  and  to  deliver  up  the  demised  premises  in  good  order 
and  repair,  runs  with  the  land,  being  annexed  and  appurtenant  to  the  thing 
demised,  and  shall  bind  the  assignee  as  much  as  the  lessee,  even  if  the  as- 
signee were  not  named  by  express  words,  on  account  of  the  privity  ;  but 
in  the  case  at  bar,  the  assignee  is  bound  by  express  words^  and  dfortioriy  is 
answerable  as  well  as  the  lessee.  This  point  has  been  fully  settled  in 
8pencer*s  case^  6  Co.  16  ft  ;  and  Chrescot  v.  Green^  1  Salk.  199 ;  Harper  v.. 
Burghy  2  Lev.  206  ;  1  Roll.  Abr.,  tit.  Covenant,  JK,  pi.  1,  and  iV.,  pi.  2,  6  ; 
Yin.  Abr.  411,  M.y  pi.  1,  2  ;  1  Bac.  Abr.  534,  c  5  ;  and  the  books  cited  in 
these  abridgments,  (a) 

The  second  question  is  of  great  difficulty,  and  of  very  great  importance 
in  its  consequence.  We  cannot  find,  that  it  has  come  directly  before  any 
court  in  England,  or  in  Europe.  We  wish,  that  it  had  come  before  abler 
judges  than  we  pretend  to  be.  However,  we  must  give  our  judgment ;  but 
we  do  it  with  more  diffidence  than  has  occurred  in  any  case  since  we  have 
had  the  honor  to  sit  here. 

As  there  is  no  positive  law,  no  adjudged  case,  nor  established  rule  or 
order,  to  direct  the  court  in  this  point,  we  must  be  guided  by  the  principles 
of  the  law ;  by  conscience,  that  infallible  monitor  within  every  judge's 
breast,  and  the  original  and-  eternal  rules  of  justice.  For  equity  is  part  of 
the  law  of  Pennsylvania.  1  Chan.  Ca.  141  ;  Grounds  and  Rudiments  of 
Law  and  Equity,  74,  ca.  104  ;  Doct.  and  Stud.  lib.  1,  cap.  16. 

It  is  agreed,  that  if  a  house  be  destroyed  by  lightning,  floods,  tempests 
or  enemies,  without  any  concurrence  of  the  lessee,  or  possibility  of  his  pre- 
venting the  same,  this  is  no  waste  in  the  lessee  ;  for,  it  is  not  done  by  the 
lessee's  negligence,  or  any  wilful  act  of  his  ;  and  he  cannot  be  charged  with 
using  it  improperly,  and  it  would  thus  have  perished,  even  in  the  reversioner's 
possession.  1  Inst.  53  b ;  Brook,  Waste,  60  ;  SerldkenderCs  case^  4  Co. 
63  b ;  Landlord's  Law,  1st  edition,  p.  158,  278,  286  ;  Fitzherbert's  Natura 
Brevium,  Waste,  132  ;  Keilw.  87. 


(a)  The  assignee  of  a  term  is  bound  by  a  oovenant  to  pay  rent,  so  long  as  he  retains 
possession,  although  he  did  not  execute  the  deed  under  which  he  holds.  Hurst  v.  Rod- 
ney, 1  W.  C.  G.  875 ;  and  see  Sandwith  v,  Desilver,  1  Bro.  221.  > 


'  A  oovenant  for  the  payment  of  ground-rent 
runs  with  the  land,  and  binds  the  assignee. 
Roger  V.  Ake,  8  P.  &  W.  461 ;  Conrad  v.  Smith, 
6  W.  N.  0.  402 ;  8.  c,  7  Id.  160.  So  does  a 
covenant  to  pay  the  principal  of  a  ground-rent, 
at  the  end  of  a  fixed  period.  Springer  v. 
Phi'iips,  71  Penn.  St  60.  And  see  Sandwith 
V.  De  Silver,  1  Bro.  221 ;  Herbaugh  v.  Zent- 
iiiger,  2  Bawie  169.    So  also,  a  building  cove- 


nant in  a  ground-rent  deed,  runs  with  the  land, 
and  binds  an  alienee  of  the  original  covenantor. 
Usher  v.  Lewis,  1  Clark  422.  And  a  cove- 
nant not  to  underlet,  runs  with  the  land,  and 
will  be  enforced  in  equity  against  an  assignee 
of  the  term.  Brolaskey  v.  Hood,  6  Philo.  193. 
So,  of  a  covenant  to  renew.  Barclay  v.  Steam- 
ship Co.,  Id.  668 ;  Wilkinson  «.  Pettit,  47  Baib. 
230 ;  Piggot  V.  Mason,  1  Paige  412. 
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It  is  also  agreed,  that  where  the  law  creates  a  duty  or  charge,  and  the 
party  is  disabled  to  perform  it,  without  any  default  in  him,  and  hath  no 
remedy  over,  there  he  shall  be  excused.  As,  in  tne  cases  of  waste  against 
tenants  in  dower,  by  the  curtesy,  for  life,  or  years,  of  common  carriers,  inn- 
^  ,  keepers,  Ac,  of  lessees  by  parol,  Ac,  or  of  a  ^cesser  during  a  war. 
J  Aleyn  27  ;  Southcote's  case,  4  Co.  84  J  ;  2  Leon.  189,  and  other  books. 

But  it  is  contended  for  the  plaintiff,  that  the  defendant  is  obliged  to  pay 
the  rent,  and  yield  up  the  tenements  in  good  order  and  repair,  because  of  the 
ea^ess  covenant ;  and  in  support  of  this  doctrine  have  been  cited.  Doctor 
and  Student,  Dialogue  2,  chap.  4,  p.  124  ;  Aleyn  27  ;  Stiles  47  ;  s.  c.  1  Roll. 
Abr.  939  ;  s.  c.  Comyn  631,  632  ;  2  Str.  763  ;  1  Vent.  185  ;  Plowd.  290  ; 
Perkins  738 ;  Brook,  tit.  Covenant,  pi.  4  ;  tit.  Waste,  pL  19,  31  ;  2  Leon. 
189  ;  Dyer  33,  pi.  10  ;  Saunders  420  ;  2  Vem.  280. 

On  die  part  of  the  defendant,  it  is  insisted,  that  the  express  covenant  in 
this  case  does  not  bind  against  acts  of  God  or  enemies,  but  only  against  all 
other  events ;  because  such  acts  were  not  in  the  contemplation  of  either 
party,  at  the  time  of  the  lease  executed.  A  risk  known  and  insured  ought  to  be 
complied  with,  agreeable  to  the  bargain,  but  not  otherwise.  Every  contract 
ought  to  be  construed  according  to  the  intention  of  the  parties  ;  and,  in  the 
present  case,  the  defendant  had  only  covenanted  to  keep  the  premises  in 
repair,  &c.,  against  ordinary  accidents,  and  not  against  a  case,  which  he 
could  by  no  possibility  prevent.  That  if  the  law  were  otherwise,  yet,  in 
England,  relief  would  be  had  in  a  court  of  chancery  ;  and  that  as  no  such 
action  had  ever  been  brought,  in  a  case  circumstanced  as  this  is,  an  argu- 
ment is  furnished,  that  no  such  action  will  lie.  In  maintenance  of  this 
opinion  were  cited  :  Ld.  Raym.  909  ;  4  Bac.  Abr.  369,  370  ;  1  RolL  Abr. 
236  ;  Dyer  66,  pL  16  ;  1  Black.  Com.  252,  268  ;  2  Id.  379  ;  3  Id.  163,  157  ; 
Cowper  9,  600  ;  Douglass  190  ;  1  Comyns  Digest.  150  ;  Co.  Litt.  206  ;  1 
Brown's  Pari.  Cases  526,  528  ;  15  Vin.  Abr.  474,  pi.  1  ;  3  Chan.  Rep.  44, 
79  ;  3  Burr.  1240,  1637  ;  Dyer  33,  10  ;  Sir  T.  Raymond  464  ;  Shelley's  eaaey 
1  Co.  98  ;  6  Vin.  407,  ca.  1,  3  ;   1  Chan.  Cas.  72,  83,  84,  190. 

The  books  have  been  thoroughly  searched  on  this  head,  and  the  question 
discussed  with  great  ability  on  both  sides.  In  short,  little  more  could  be 
done  or  said  for  either  party,  than  what  has  been  said  and  done. 

In  deciding  this  intricate  and  difficult  case,  it  will  be  of  use  to  state  the 
different  powers  of  the  common-law  courts,  and  the  court  of  chancery,  in 
Fngland,  at  the  time  of  the  revolution. 

The  courts  of  law  there  are  governed  by  general  and  established  rules, 
from  which  they  never  deviate  in  any  case,  be  the  injustice  arising  from 
them  ever  so  apparent;  for,  they  are  bound  by  their  oaths  to  observe  the 
strict  rules  of  law.  A  court  of  chancery  judges  of  every  case  according  to 
the  peculiar  circumstances  attending  it,  and  is  bound  not  to  suffer  an  act  of 
injustice  to  prevail;  and  in  doing  this,  it  conforms  to  the  spirit  and  intent 
of  the  general  rule  of  every  positive  law,  which  always  admits  of  particular 
exceptions,  tacitly  understood.  The  jurisdiction  and  bounds  of  these  two 
courts  are  fixed. 

^      ,         *In  this  state,  the  judges  are  sworn  "  to  do  equal  right  and  justice 

^  to  all  men,  to  the  best  of  their  judgment  and  abilities,  according  to 

law."    There  is  no  court  of  chancery.    The  judges  here  are,  therefore,  to 

determine  causes  according  to  equity,  as  well  as  the  positive  law;  equity 
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being  a  part  of  the  law.  Doctor  and  Student,  lib.  1,  ch.  16;  1  Chan.  Cases 
141;  Grounds  of  Law  and  Equity,  74,  ca.  104.  Lidecd,  the  common  law  is 
common  right,  common  reason,  or  common  justice.     Wood's  List.  4. 

Were  this  point  brought  before  a  court  of  common  law  in  England,  at 
this  day,  I  have  doubts  with  respect  to  what  would  be  the  deiermination. 
For,  it  is  laid  down  as  law,  "  that  if  a  lessee  covenanteth  to  leave  a  wood  in 
as  good  plight  as  the  wood  was  at  the  time  of  the  lease,  and  afterwards  the 
trees  are  overturned  by  tempest,  he  is  discharged  of  his  covenant,  quia  imr 
potentia  execuaat  legem.^  1  Co.  98  h.  In  that  case,  there  was  an  express 
covenant;  and  although  it  was  impossible  to  restore  the  trees  in  the  same 
plight  they  were,  yet  he  might  plant  new  ones,  or  render  damages  in  lieu  of 
them.  The  same  law  in  Brook,  Covenant,  pi.  4.  Now,  was  it  not  equally 
impossible  for  the  defendant  to  deliver  the  possession  of  the  premises,  in 
good  repair,  to  the  plaintiffs,  on  the  1st  of  March  1778,  when  they  were  held 
by  a  hostile  army  ? 

Li  Vaughan's  reports,  in  the  case  of  Hayes  v.  Bickerataffy  p.  122,  it  is 
held,  '^  that  a  man's  covenant  shall  not  be  strained  so  as  to  be  unreasonable, 
or  that  it  was  improbable  to  be  so  intended,  without  necessary  words  to 
make  it  such;  for  it  is  unreasonable  to  suppose  a  man  should  covenant 
against  the  tortious  acts  of  strangers,  impossible  for  him  to  prevent,  or 
probably  to  attempt  preventing."  This  was  an  action  brought  by  the  Lessee 
against  the  lessor,  on  his  covenant  for  quiet  enjoyment.  Li  p.  119,  it  is  said, 
that  if  the  lessor  covenants  that  the  lessee  shall  hold  and  enjoy  his  term, 

,  without  entr^  or  interruption  of  any,  whether  such  entry  or  interruption  be 

lawful  or  tortious,  there  the  lessor  should  be  charged,  because  no  other 
meaning  can  be  given  to  his  covenant.  In  the  case  before  the  court,  if  the 
lessee  had  covenanted  for  himself  and  his  assigns,  to  deliver  up  the  tene- 
ments in  good  order  and  repair,  notwithstanding  they  should  be  destroyed 
by  act  of  God  or  of  an  enemy,  then  this  action  would  certainly  lie,  because 
of  the  special  express  words;  but  when  there  are  no  such  words,  but  only 
generally  to  repair,  &c.,  would  it  be  reasonable  to  construe  these  words  so 
as  to  extend  to  the  cases  put  ?  Cannot  the  covenant  in  this  case  have  an- 
other meaning  ?  Can  it  not  be  so  construed,  that  the  tenements  should  be 
kept  in  good  repair,  and  in  such  order  delivered  up,  at  the  end  of  the  term, 
without  any  act  or  default  in  him,  or  act  of  any  person,  who  could  be  prose- 
cuted as  a  wrongdoer,  to  prevent  it ;  and  notwithstanding  common  and 
ordinary  accidents  might  happen  ? 

Perhaps,  however,  the  common-law  courts  in  England  might  think;  that 
they  were  bound  by  the  strict  rules  of  law,  on  account  of  the  general  ex- 
press covenant,  to  determine  against  the  defendant,  and  *that  his  r«oi4 
relief  must  be  in  chancery,  if  anywhere,  because  of  the  established  '- 
rules  and  boundaries  of  the  jurisdiction  of  these  courts.  We  must  then  con- 
sider the  equity  of  this  case,  and  determine  upon  all  the  circumstances  there- 
of ;  for  although  we  have  not  the  chancery  forms  or  methods  of  carrying 

fc  several  equitable  cases  into  execution,  yet  we  are  to  determine,  where  we 

may,  according  to  equity,  as  making  a  part  of  the  law,  to  prevent  a  failure 
of  justice.  And  here  we  have  no  precedents  in  chancery  in  point,  but  the 
case  of  the  of&ce,  which  was  taken  away  by  the  usurpers  in  the  civil  war  in 
England,  reported  in  1  Ch.  Cas.  72  ;  that  of  the  rent  of  a  house,  which  was 
a»eised  by  the  parliament,  during  the  said  war,  for  an  hospital  for  soldiers, 

15  226 


«14  SUPREME  COURT,  [Sept 

Pollard  ▼.  Shaffer. 

JbicL  M,  which  appears  to  have  been  taken  under  advisement  by  the  cbaii- 
oellor,  with  a  declaration,  that,  if  he  could,  he  would  relieve  the  tenant ; 
but  it  was  afterwards  probably  compromised,  as  we  can  find  no  more  of  i^; 
that  of  the  recognisance  for  payment  of  1 0,000^.  to  legatees,  by  an  exec- 
utor, where  the  testator's  estate  was  so  lessened  by  the  fire  of  London,  that 
it  became  insufficient  to  make  up  the  sum.  Ibid.  190;  and  that  of  the  fee 
given  with  an  apprentice,  where  120/.  was  given,  and  it  was  provided  by 
articles  expressly y  that  if  the  master  died  within  a  year,  60/.  were  to  be  re- 
turned ;  he  died  in  three  weeks  after  the  execution  of  the  articles ;  and 
though  the  parties  themselves  had  provided  against  accidents,  and  though 
the  maxim,  "  modus  et  conventio  vincunt  legem  '*  was  urged,  yet  an  hundred 
guineas  were  decreed  to  be  paid  back.  1  Vem.  460.  I  say,  these  cases, 
and  the  uncontradicted  assertion  of  Dunning,  that  the  case  of  Paradine  v. 
Jane^  and  the  other  cases  which  went  upon  the  like  principles,  had  been 
lately  overruled  in  chancery  (see  3  Burr.  1639),  and  also  some  others,  which 
have  been  quoted  by  the  defendant's  counsel,  hold  a  doctrine  that  is  strongly 
in  favor  of  the  defendant. 

In  Doctor  and  Student,  Dialogue  2,  ch.  4,  p.  126,  Mr.  St.  Glerman  is 
puzzled  to  give  a  satisfactory  reason  to  the  question  put  by  the  doctor,  to 
wit,  '^  If  a  man  under  age  marries,  and  lands  afterwards  descend  to  the  wife, 
and  waste  is  committed  therein,  after  her  death,  without  the  concurrence  or 
default  of  the  husband,  shall  he  be  charged  with  it?''  The  case,  thus 
stated,  shows,  that  he  could  not  refuse  taking  such  estate,  and  therefore, 
the  charge  or  condition  annexed  to  it  by  law,  is  unreasonable  and  unjust  ? 
He  makes  the  student  answer  it  in  this  manner :  '^  That  there  is  as  great  de- 
fault in  him,  as  in  him  in  the  reversion  ;  and  that  there  is  as  great  reason 
why  he  should  be  charged  with  the  waste,  as  that  he  in  reversion  should  be 
disherited,  and  have  no  manner  of  remedy,  nor  yet  no  profit  of  the  land,  as 
the  other  hath."  But  I  conceive  that  as  there  was  no  default  in  either  of 
them,  nor  remedy  over  for  either  of  them,  that  there  is  more  reason,  that 
each  of  them  should  bear  his  own  share  of  the  loss,  according  to  the  dura- 
tion of  his  estate,  than  that  the  one  should  be  responsible  to  the  other.  The 
maxims,  ^^Lex  non  cogit  impossibilia  f*  "Impotentia  excusat  legem  ;^ 
*215l  "  Constructions  are  to  be  with  equity  *and  moderation,  to  moderate 
■*  the  rigor  of  the  law ;"  Grounds,  &c.,  38,  ca.  49,  apply  to  the  pres- 
ent case. 

If  a  lessor  covenant  that  the  lessee  shall  quietly  enjoy  against  all  men, 
yet  in  case  he  is  ousted  by  an  enemy,  or  tortiously  entered  upon  by  stran- 
gers, no  action  of  covenant  can  be  maintained  against  the  lessor,  notwith- 
standing the  express  general  covenant.  For  the  enemy  he  could  not  oppose, 
and  against  strangers,  he  had  a  remedy  ovor.  Vaughan  119,  &c.  This  the 
eounsel  for  the  plaintiff  agree  to  be  the  law.  Why  then  should  the  law  make 
the  lessee  answerable  on  such  a  general  express  covenant  to  surrender  the 
demised  premises  in  good  repair,  when  they  were  destroyed  by  an  hostile 
army  ?  Ought  not  the  two  covenants  to  receive  the  like  favorable  and  rea- 
sonable construction  ?  "  Remedies  are  to  be  reciprocal."  "  Whej  then  the 
constniction  of  anything  is  left  to  the  law,  the  law,  which  abhorreth  injury 
and  wrong,  will  never  so  construe  it,  as  it  shall  work  a  wrong.  Grounds, 
&a,  368. 

To  conclude :    Our  opinion  is,  that  the  defendant  ought  to  pay  the  cent ; 
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Ist.  Because  of  the  ezprefls  oo  enant  to  pay  it  2€l,  BeoanBe  it  is  a  Bom  cer- 
tain, and  the  extent  of  the  loss  xnown  ;  and  as  he  was  to  have  the  advantage 
of  casual  profits,  he  ought  to  run  the  hazard  of  casual  losses,  during  the  term, 
and  not  lay  the  whole  burden  of  then!  upon  the  lessors ;  as  resolved  in 
Aleyn  27.  And  dd.  Because  if  a  tenant  by  elegit  be  interrupted  to  take  the 
profits  of  the  land,  by  reason  of  war,  he  shall  not  hold  over,  but  shall  sustain 
the  disadvantage,  as  resolved  in  Sir  Andrew  Corhitfe  case,  4  Co.  81  (. 

But,  I  am  of  opinion,  that  the  defendant  is  excused  from  his  covenant  to 
deliver  up  the  premises  in  good  repair,  on  the  1st  of  March  1778  :  1st.  Be- 
cause a  covenant  to  do  this,  against  an  act  of  (rod  or  an  enemy,  ought  to  be 
special  and  express,  and  so  clear  that  no  other  meaning  could  be  put  upon  it, 
2d.  Because  the  defendant  had  no  consideration,  no  premium  for  this  risk, 
and  it  was  not  in  the  contemplation  of  either  party.  And  lastly,  because 
equality  is  equity,  and  the  loss  should  be  divided — ^he  who  had  the  term  will 
lose  the  temporary  profits  of  the  premises,  and  he*  who  hath  the  reversion, 
will  bear  the  loss  done  to  the  permanent  buildings.  Neither  party  has  been 
guUty  of  any  default ;  the  injury  has  been  done  by  a  common  enemy,  whom 
both  together  coiild  not  possibly  resist  or  prevent,  and  the  premises  would 
have  been  thus  damnified  in  the  possession  of  the  plaintiff  himself.  Suppose, 
when  the  lease  was  executed,  that  the  lessee  had  been  asked — Is  it  your 
meaning,  that,  in  case  the  buildings  shall  be  destroyed  by  an  act  of  Gk)d,  or 
public  enemies,  you  are  to  rebuUd  or  repair  them  ?  His  answer  would  have 
been,  unquestionably,  '^  No,  I  never  entertained  such  an  idea."  Should  the 
like  question  have  been  put  to  the  lessor,  his  answer  would  certainly  have 
been,  ^'  No,  I  do  not  expect  anything  so  unreasonable.'^' 

If  there  is  no  case  in  point,  in  favor  of  this  determination,  there  is  none 
against  it ;  and  since  no  action  of  this  kind  has  hitherto  *been  brought,  r«oi  a 
a  presumption  arises,  that  the  sense  of  mankind  is  against  it.  (a)  If,  *- 
however,  we  should  be  thought  to  be  mistaken,  another  hearing  may  be  had 
before  the  High  Court  of  Errors  and  Appeals,  on  a  writ  of  error,  where  this 
new  case  may  be  finally  settled.  (6) 

(a)  See  Smith  o.  Ankrim,  18  &  A  R.  89;  Kershaw  e.  Supplee,  1  Rawle  181,  184 

(b)  The  parties  acquiescing  in  the  dedsion  of  the  court,  no  writ  of  error  has  been 
sued  out 

^  Where  a  person  oovenantimiooDditionaUy  to  bound  to  do  go,  though  the  premiBes  be  de- 
do  an  tcti  performance  is  not  excused,  bj  in-  stroyed  bj  fire,  or  other  accident.  Hoy  v. 
evitable  accident,  or  other  unforeseen  continp  Holt,  91  Penn.  St.  88.  The  court,  however, 
gency,  not  within  his  control.  Harmony  v.  concede  the  authority  of  Pollard  v.  Shaffer,  p. 
Bingham,  .2  X.  Y.  99.  Thus,  where,  in  a  leaae,  91.  The  case  of  Ward  v.  Vance,  98  Penn.  St 
there  is  at  express  and  unconditional  agreement  499,  is  an  illustrat'on  of  the  decline  diacnseed 
t»  repair  and  keep  ia  repair,  the  tenant  Is  by  Chief  JvatioeMiKBAiH  la  the  lest 
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MusoBovE,  qui  tartly  v.  Gibbs. 
Usury. —  Variance. 

If  a  boiTower  giye  his  promissory  note  for  more  than  the  sum  loaned  and  l^gal  Interesl,  and 
make  a  part'.U  payment,  giving  a  new  note  for  the  balance,  the  offence  of  nsnry  is  complete; 
so,  if  he  givo  new  notes,  and  the  old  one  is  surrendered,  though  no  money  be  actnally  paid. 

In  a  qui  tarn  action  on  the  statute  against  usury,  if  the  declaration  set  forth  a  contract  with  two 
partners,  and  the  evidence  be  a  note  given  by  one  of  them  alone,  the  variance  is  fatal 

This  was  an  action  qui  tanij  itc,  on  the  act  of  assembly  against  usury ; 
and,  in  the  course  of  the  trial,  the  Coubt  resolved  the  following  points : 

I.  Richardson,  through  the  mediation  of  Shoemaker,  borrowed  $800  of 
the  defendant,  and  gave  his  note  for  $840,  payable  in  one  month.  There 
was  no  talk  about  premium,  at  the  time  of  the  loan  ;  but  it  was  understood 
by  the  witnesses,  that  the  borrower  was  to  pay  at  the  rate  of  five  per  cent, 
per  month  for  the  money.  At  the  end  of  the  month,  Richardson  paid  168/. 
on  account  of  his  note,  and  gave  a  new  note,  drawn  in  favor  of,  and  indorsed 
by,  Shoemaker,  for  the  bahmce.  He  discharged  the  amount  of  his  last  note 
at  different  times  ;  but  it  was  never  given  up  by  the  defendant. 

Resolved,  that  this  was  an  illegal  loaning  of  money,  not  the  purchase 
of  a  note,  so  as  to  avoid  the  penalties  of  the  act ;  and  that  the  usury  was 
complete  on  taking  and  receiving  the  168/.;  as  a  proportion  of  that  sum  went 
towards  payment  of  the  illegal  interest  included  in  the  original  note,  (a) 

n.  The  usurious  contract  was  stated  in  several  counts  of  the  declaration, 
to  be  with  Shoemaker  and  Shirtliffe  (who  were  partners)  jointly  ;  but  the 
proof  was  of  a  note  given  by  Shoemaker  alone. 

Resolved,  that  this  variance  is  fatal :  for,  an  action  upon  the  note  could 
only  be  maintained  against  Shoemaker,  who,  if  he  intended  to  bind  his  part- 
ner, ought  to  have  used  the  firm  of  the  company ;  and  besides,  if  diere 
should  be  a  recovery  against  the  defendant  on  the  present  count,  it  would  be 
no  bar  to  another  qui  tarn  action  on  the  same  note,  stating  the  usurious  con- 
tract to  have  been  with  Shoemaker  alone.  (&) 

in.  Shoemaker  A  Shirtliffe  borrowed  several  sums  from  the  defend- 
ant, and  gave  their  notes,  payable  in  a  month,  with  interest,  at  the  rate  of 
five  per  cent,  per  month,  added  to  the  principal.  When  these  became  due, 
they  could  not  pay  the  money,  but  drew  new  notes,  making  the  principal 
and  interest  of  the  former  notes  (which  were  given  up  by  the  defendant) 
principal,  and  again  adding  the  same  excessive  interest  upon  the  aggregate 
amount. 

Resolved,  that,  although  no  money  was  actually  paid  to  the  defendant, 

*2171  ^^  second  notes  were  a  satisfaction  of  the  first ;  and  the  *usury  was 

^  complete,  on  the  defendant's  accepting  them,  at  thereby  the  original 

contract  between  the  parties  was  extinguished.    And  by  McKean,  Chief 

Justice. — It  is  well  established,  that  the  receipt  of  one  thing  in  satisfaction 

(a)  See  Philips.  Kirkpatrick,  Addis.  124;  Pawling  v.  Pawling,  4  Teates  220;  Largo 
V.  Passmore,  6  S.  &  R.  61 ;  Evans  v.  Negley,  13  Id.  218. 

(b)  Sec  Dunbar  v.  Jumper,  2  Yeates  74;  Evert  v.  Ban*,  4  Id.  00 ;  lavingston  o.  Swan« 
wick,  2  DalL  300;  Lautermilch  o.  Kneagy,  8  S.  ft  B.  202;  Wilson  o.  Irwin,  14  Id.  179; 
Craig  V.  Brown,  Peters  C.  C.  189. 
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of  another,  is  a  good  payment ;  as  the  acceptance  of  a  horse  in  lieu  of  a 
sum  of  money,  or  of  a  bond  by  a  third  person,  in  discharge  of  a  prior  obli- 
gation, (a) 

IV.  Thb  Coubt  left  it  to  the  jury  to  determine  whether,  on  certain 
facts,  the  defendant  had  loaned  the  money,  or  purchased  the  note  in  ques- 
tion :  for,  they  resolved,  that  a  fair  purchase  might  be  made  of  a  bond  or 
note,  even  at  20  or  30  per  cent,  discount,  without  incurring  the  dangers 
of  usury  ;  and  if,  upon  the  present  occasion,  the  defendant  had  run  the  risk  of 
a  forgery,  the  presumption  ought  to  operate  in  her  favor,  that,  for  this  rea- 
son, die  had  bought  the  note  at  a  depreciated  price.  (&) 

Sergeant  and  Bra^ord^  for  the  phuntiff.  Leiuns^  Ingenctt  and  DaUae^ 
for  the  defendant. 

(a)  But  see  Latapee  o.  Pecholier,  2  W.  C.  0.  180;  Charles  v.  Scott,  1  a  &  R.  8M; 
Pleasants  «.  Meng,  poMty  p.  880 ;  Hamilton  «.  Galloway,  po9%  420 ;  Wilson  v.  Hunt, 
Peters  G.  G.  441 ;  Hart  9.  Boiler,  15  S.  &  R  162 ;  Roberts  9.  Gallaher,  2  W.  G.  G.  191 ; 
Leas  «.  James,  10  S.  &  R  807;  Brown  v.  Jackson,  2  W.  G.  G.  24;  Parker  v.  United 
States,  Peters  G.  G.  262 ;  Kean  v,  Dufresne,  8  S.  &  R  283 ;  Wolf  f>,  Wyeth,  11  Id.  149. 

{h)  In  Wyooff  V,  Loughead,  2  Dall.  92,  it  was  ruled  '*  That  a  man  may  hand  fide 
purchase  any  security  for  the  payment  of  money,  at  the  lowest  rate  he  can,  without  in- 
curring the  penalties  of  usury."  See  the  remarks  of  Judge  Yeatbs,  in  Ritchie  «.  Sum- 
mers, 8  Yeates  641,  as  to  the  right  of  the  vendee  to  recur  to  the  Tender,  In  the  event  of 
forgery.' 

1  The  case  of  Ritch  e  v.  Summen  was  re-  peals,  whose  opioioii  will  be  foond  in  a  note  to 
fwied  \fj  the  High  Oiui  of  Emm  and  Ap-    SO  Peon.  SL  149. 
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Bojlhx'b  Adininistratorb  v.  Pknhallow  el  aL 
Junsdiction, — Prise. 

Wbere  a  Tafl-d  had  been  e«ptttrod  by  an  American  priTateer,  during  tlie  lerolutioB,  and  con> 
demned  ai  prixe»  in  the  admiralty  court  of  New  Hampshire,  and  on  appeal  to  the  Federal  oourt 
ol  Appeals,  ordered  to  be  restored,  it  was  held,  that  an  action  could  not  be  maintaiirf,  in  a 
court  of  common  law,  to  recover  the  ndue  of  the  vesseL' 

This  was  a  foreign  attachment,  in  which,  and  in  two  others  against  the 
same  def endants,  for  the  same  cause,  a  motion  was  made  to  quash  the  writs. 
After  argument,  the  Pl«sident  recapitulated  the  grounds  of  the  motion  and 
delivered  the  opinion  of  the  court  as  follows  : — 

SuiPPEN,  President. — On  the  hearing  of  this  motion,  the  plaintiffs  were 
oalled  upon  to  show  their  cause  of  action  :  they  show  that  on  the  17th  of 
September  1783,  a  certain  cause,  wherein  EUsha  Doane  was  claimant  and 
appellant,  against  the  brigantine  Susannah  and  her  cargo,  and  John  Pen- 
hidlow  and  others,  libellants  and  appellees,  was  tried  in  the  court  of  appeals 
in  cases  of  capture,  established  by  congress,  in  the  city  of  Philadelphia. 
And  that  it  was  there  finally  adjudged  and  decreed  by  the  said  court  of  ap- 
peals, that  the  sentence  or  decree,  given  by  the  inferior  and  superior  courts 
of  judicature  in  the  state  of  New  Hampshire,  in  the  said  cause,  should  be 
revoked  and  annulled,  and  the  property  specified  in  the  said  claim,  should 
be  restored  to  the  claimant.  The  plaintiffs  further  show,  by  depositions, 
that  notwithstanding  this  final  decree  of  reversal,  the  defendants,  although 
requested,  had  refused,  and  still  refuse,  to  restore  the  property  specified  in 
the  claim  of  the  said  Elisha  Doane  (the  said  defendants  being  owners  and 
agents  of  the  privateer  McClary  which  captured  the  said  brigantine  Su- 
sannah and  her  cargo),  but  had  converted  and  disposed  of  the  same  to  their 
own  use.  Upon  this  ground,  the  action  is  brought,  to  recover  the  value  of 
*2io1  *^^  ^^  ^^^  ^^^  cargo,  against  the  defendants.  Two  other  actions 
^  are  brought  by  Isaiah  Doane  and  James  Shepherd  against  the  same 
defendants,  for  the  same  cause. 

The  motion  to  dissolve  these  attachments  is  founded  on  a  rule  and  prac- 

■  See  the  case  cf  PenhaDow  «.  Doane's  Administrators,  hi  the  supreme  court  of  the  United 
Btalsi,  8  DalL  M. 
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tice  of  this  courts  that  in  cases  of  foreign  attacLment,  they  will  examine 
into  the  plaintiff's  cause  of  action,  and  if  they  find  it  not  to  be  such  as 
would  entitle  him  to  hold  the  defendants  to  special  bail,  they  will  dissolve 
the  attachment.  This  rule  was  founded  on  the  mischiefs  which  were  found 
to  arise  from  groundless  attachments  of  the  ships  and  property  of  persons 
not  inhabitants  or  resident  within  this  state,  and  is  conformable  to  the  spirit 
of  the  attachment  law. 

The  counsel  for  the  defendants,  in  order  to  show  that  there  are  not  suf- 
ficient grounds  to  hold  the  defendants  to  bail,  have  produced  evidence  of  an 
original  condenmation  of  the  brig  and  her  cargo  as  lawful  prize,  in  the 
maritime  court  of  New  Hampshire,  on  the  16th  day  of  December  1777, 
agreeable  to  an  act  of  assembly  of  that  state  ;  and  also  a  similar  condemna- 
tion in  the  superior  court  of  judicature  of  that  state,  on  an  appeal  from 
that  maritime  court,  with  an  order  for  sale  and  distribution  of  the  property 
among  the  captors,  and  an  actual  sale  and  distribution  accordingly.  And 
they  urge,  that  the  subsequent  reversal  of  those  sentences,  five  or  six 
years  afterwards,  by  the  commissioners  of  congress  appointed  for  hearing 
appeals  in  cases  of  prize,  is  null  and  void,  and  insufficient  to  revest  the  prop- 
erty in  the  claimants,  congress  having  had  no  power,  before  the  articles  of 
confederation,  to  receive  appeals  in  case  of  prize.  They  also  urge,  that  a 
prior  action  has  been  brought  by  the  present  plaintiffs  against  the  defend- 
ants, in  the  state  of  Massachusetts,  for  the  same  cause ;  and  that  on  the 
trial  of  that  action,  the  judges  there  determined,  that  the  decree  of  rev«>rBal 
should  not  be  given  in  evidence  to  the  jury  ;  and  that  the  plaintiffs,  in  order 
to  avoid  a  verdict  against  them,  had  prayed  and  obtained  leave  to  discon- 
tinue that  action.  And  that,  therefore,  the  present  action  is  vexatious,  and 
the  defendants  should  not  be  held  to  bail. 

A  third  reason  is  also  urged  by  the  defendants'  counsel,  that  this  being 
originally  a  cause  prize,  it  is  exclusively  of  admiralty  jurisdiction  ;  and  that 
no  action  will  lie  at  common  law,  either  for  the  original  taking,  or  any  of  the 
consequences. 

The  court  have  heard,  and  deliberately  considered,  the  several  argum^its 
on  these  points,  delivered  by  learned  counsel  on  both  sides. 

The  first  point  involves  in  it  the  sovereign  rights  of  the  separate  states 
on  the  one  hand,  and  the  supreme  power  of  the  United  States  in  congress 
assembled,  on  the  other ;  and  is,  indeed,  a  momentous  question  ;  which,  how- 
ever, we  shall  show  in  the  decision  of  the  third  point,  to  be  unnecessary,  and 
perhaps,  improper  for  us  to  decide  upon. 

On  the  second  point,  it  is  proper  to  declare,  that  we  think  ourselves  in- 
dispensably bound  to  give  full  faith  and  credit  to  the  legal  acts  of  our  sister 
states  ;  and  that  the  judgments  given  in  their  ^courts  will  have  their  r^ooA 
full  effect  here.  But  it  is  not  every  discontinuance  that  will  disable  a  *- 
plaintiff  to  hold  a  defendant  to  bail  in  a  second  action  ;{a)  that  will  depend 
upon  the  circumstances  of  vexation  attending  the  case  ;  which  we,  likewise, 
think  it  unnecessary  to  discuss,  in  the  present  case,  as  we  are  dear  and 
unanimous  on  the  last  point. 

The  whole  learning  upon  this  subject  is  collected  together  and  drawn  to  a 

(a)  See  Clark  «.  Weldo,  4  Teates  206 ;  Field  v.  Golerick,  S  Id.  66 ;  Parasset «.  Gau 
tier,  2  Dall  880. 
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point,  in  the  famous  case  of  Le  Caux  y.  Eden^  reported  in  Douglas  572. 
By  this  case,  and  the  cases  cited  hj  the  judges  in  support  of  their  opinion,  it 
appears  clearly  :  1st.  That  the  question  of  prize  or  no  prize,  is  solely  and 
exclusively  of  admiralty  jurisdiction,  and  not  triable  at  common  law.  2d. 
That  not  only  the  original  taking,  but  all  the  consequences  are  solely  appro- 
priated to  the  admiralty,  dd.  That  although  there  may  have  been  a  defini- 
tive sentence  of  acquittal  in  the  admiralty,  and  that  sentence  conclusive  on 
the  question,  yet  for  any  matter  happening  consequential  to  the  taking  as 
prize,  no  suit  will  lie  at  common  law ;  and  that  in  all  those  consequential 
cases,  notwithstanding  the  sentence  of  acquittal,  the  question  of  prize  or  on 
prize  must  still  arise,  and  the  sentence  is  evidence  of  a  thing  which  the 
common  law  cannot  inquire  into. 

The  application  of  these  cases  to  the  cause  before  us  is  evident  and  obvi- 
ous. The  original  taking  of  the  Susannah,  and  her  cargo  was  by  a  commis* 
sioned  privateer,  as  prize  ;  the  carrying  her  into  port,  the  procuring  her  con- 
demnation in  the  maritime  court  of  New  Hampshire,  and  the  sale  and  distri- 
bution by  order  of  that  court,  were  all  consequences  of  this  taking  as  prize. 
And  notwithstanding  the  sentence  of  reversal  and  acquittal,  the  question  of 
prize  or  no  prize  will  still  occur. 

The  answer  given  by  the  plaintifTs  counsel  to  the  cases  cited  in  Douglas, 
is,  that  in  all  those  cases,  the  facts  on  which  the  actions  were  founded,  hap- 
pened previous  to  the  decision  of  the  question  of  prize  ;  but  that  in  these 
actions,  the  facts  which  support  them  occurred  after  the  final  sentence  of  ac- 
quittal, when  the  cause  was  at  rest,  and  it  was  no  longer  necessary  to  exam- 
ine the  question  of  prize  ;  which  facts  were,  that  after  the  final  sentence  of 
reversal,  the  defendants  were  requested  and  refused  to  restore  the  property 
agreeable  to  the  sentence,  and  converted  it  to  their  own  use,  which  is  the 
ground  of  the  action.  The  distinction  itself  does  not  appear,  from  the  cases, 
to  be  well  founded,  as  it  is  not  the  time  when  the  facts  happened,  but  the 
connection  they  have  with  the  original  capture,  and  their  being  the  necessary 
consequences  of  the  capture,  that  gives  the  exclusive  jurisdiction  to  the  ad- 
miralty. In  the  case  of  Radley  v.  Eggleajield^  in  2  Lev.  25,  there  had  been  a 
previous  condemnation  of  the  ship  and  goods  as  prize,  in  Scotland,  and  two 
subsequent  sales  on  land,  one  in  Scotland  and  the  other  in  England-:  under 
which  last  sale,  one  of  the  parties  claimed  ;  yet  the  court  say,  that  this  does 
not  alter  the  case,  being  matters  consequential  upon  the  original  taking, 
♦2211  *^^^  dependent  upon  it.  And  it  is  observable,  that  in  this  very  case, 
^  as  it  is  reported  in  2  Saund.  259,  the  court  say  that  the  validity  of  the 
sentence  in  the  admiralty  court  in  Scotland  was  determinable  by  the  law  of 
the  admiralty  of  England,  and  not  by  the  common  law.  If,  however,  the 
distinction  made  by  the  plaintiff's  counsel  was  even  admitted  to  be  well 
foundei,  do  the  facts  on  which  these  actions  must  be  supported,  appear  to  be 
subsequent  to  the  final  acquittal  ?  It  is  true,  there  was  a  demand  and  refusal, 
subsequent  to  that  decree,  but  a  demand  and  refusal  is  only  evidence  of  a 
conversion,  and  not  the  conversion  itself.  Are  we  to  shut  our  eyes  against 
the  other  evidence,  and  not  see  when  the  conversion  was  made  ?  It  appears 
to  have  originated  on  the  taking  the  vessel  as  prize  on  the  high  seas,  and  it  was 
completed,  on  the  sale  and  distribution  of  the  money,  in  pursuance  of  the 
decree  of  ^he  superior  court  of  New  Hampshire,  m  consequence  of  the  taking 
as  prize — all  this,  long  before  the  reversal -of  the  decree. 
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W]iat  is  this,  then^  but  an  action  to  enforce  by  our  authority  the  decree 
of  the  court  of  appeals  ?  Are  we  authorized  to  enforce  that  decree  ?  Is 
there  any  case  whatever,  which  shows  that  an  action  will  lie  at  common  law, 
to  carry  into  execution  the  decree  of  a  prize  court  of  admiralty?  The 
jurisdictions  of  the  two  courts  are  entirely  separate,  and  they  judge  by  dif- 
ferent laws.  It  is  true,  that  in  some  cases,  the  courts  of  common  law  and 
the  instance  court  of  admiralty  have  concurrent  jurisdiction,  as  in  suits  for 
seamen's  wages ;  but  in  no  case  whatever,  have  the  prize  courts  of  admiralty 
and  the  common-law  courts  a  concurrent  jurisdiction. 

I  have  said  before,  that  the  question  of  prize  would  still  occur  in  this  ac- 
tion ;  the  ultimate  fact  disputed  is,  whether  the  vessel  and  cargo  were  prize  or 
not ;  the  evidence  to  support  or  contradict  this  fact  arises,  on  one  side,  from 
the  sentences  of  the  maritime  courts  of  New  Hampshire ;  on  the  other, 
from  the  sentence  of  the  court  of  appeals  of  congress.  The  validity  of  the 
latter  sentence  is  disputed  ;  if  we  say  it  is  .valid,  we,  in  effect,  say  she  is  no 
prize,  if  otherwise,  we  say  she  was  a  prize.  We  have  clearly  no  authority 
to  say  either  one  or  the  other.  By  the  case  in  Saunders,  we  cannot  deter- 
mine upon  the  validity  of  the  sentence  itself  ;  and  if  we  could,  yet  it  is,  as 
Justice  Buller  observes  in  Douglas,  evidence  of  a  thing  which  a  common 
law  court  has  no  right  to  inquire  into. 

Upon  the  whole,  therefore,  as  the  question  to  be  tried  in  this  action,  if 
not  directly  a  question  of  prize,  is  yet  a  question  arising  upon  the  inmiediate 
and  necessary  consequences  of  the  vessel's  being  taken  as  prize,  which  is  sole- 
ly and  exclusively  of  admiralty  jurisdiction  ;  and  as  it  is  an  action  to  carry 
into  execution  the  sentence  of  the  court  of  appeals,  which  we  have  no 
authority  to  do  (that being  the  proper  judicature  to  carry  into  effect  its  own 
sentences),  we  think,  the  present  action  will  not  lie,  and  adjudge  that  the 
attachments  be  dissolved,  (a) 

*Ea8twiok  v.  Hugg.  [*222 

JDamages. 

A  new  trial  was  granted  in  an  action /or  money  had  and  received^  where  the  oonri  had  left  it  tc 
the  JQ17  to  give  such  damages  as  they  thou^t  just,  and  the  verdict  was  for  a  greater  amount 
than  the  defendant  had  received.' 

This  was  an  action  for  money  had  and  received,  &c.  The  defendant, 
being  sheriff  of  Gloucester  county,  in  New  Jersey,  received  a  sum  of  money 
for  the  plaintiff,  which  he  lent,  with  her  consent,  upon  a  mortgage  of  lands 
in  that  state.    The  mortgagor,  from  time  to  time,  paid  the  interest  to  Hugg, 


(a)  In  a  case  decided  previously  to  the  revolution  (Tazieri).  Sweety  2  Dall.  81),  it  wa« 
held,  that  the  court  had  jurisdiction  of  an  action  to  recover  the  value  of  a  vessel  taker 
as  prize  by  the  defendant,  and  ordered  to  be  restored  by  the  commissioners  of  appeals 
in  prize  causes.  But  see  Henderson  v.  Clarkson,  2  DalL  174 ;  Gheriot  v,  Foussat, 
8  Binn.  220 ;  Bingham  v.  Cabot,  3  Dall.  19.  The  case  of  Penhallow  v.  Doane,  in  th< 
■upresne  court  of  the  United  States,  8  Dall.  64,  settled  the  contested  question  of  the  ju 
Tisdiction  of  the  federal  courts  of  appeal 

*  8.  p.  Hin  v.  PhiUdelphla,  2  Phila.  861 ;  Hunt  v.  Bnmer,  6  Id.  204 ;  Nonan  «.  Boarqnin, 
T  Id.  289. 
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and  finally,  in  the  year  1778,  paid  the  whole  principal  and  interest  (o  him  in 
depreciated  paper  money.  It  did  not  appear  that  Hugg  had  any  express 
authority  from  the  plaintiff  to  receive  this  payment  of  the  principal  from  the 
mortgagor,  and  she  afterwards  refused  to  accept  the  continental  money, 
insisting  that  she  was  entitled  to  recover  the  full  sum  in  specie  ;  for  which, 
accordingly,  the  present  action  was  brought.  Upon  the  trial  of  the  cause,  the 
court,  in  their  charge,  left  it  to  the  jury,  to  give  such  damages  as  they 
thought  just ;  whereupon,  a  verdict  was  returned  for  the  plaintiff,  for  the 
full  amount  received  by  the  defendant  {271. 105.),  in  hard  money;  tLndJLewis, 
upon  the  ground  of  misdirection,  moved  for  a  new  trial. 

In  support  of  this  motion,  two  points  were  made  for  the  defendant :  1st. 
That  in  an  action  for  money  had  and  received,  the  plaintiff  waives  all  tori, 
admits  the  right  to  receive,  and  therefore,  can  recover  no  more  than  has 
actually  come  to  the  defendant's  hands.  2  Burr.  1008;  Cowp.  416,  419;  Ibid. 
199;  Bull.  K  P.  128.  2d.  That  the  defendant,  in  this  case,  held  the  money 
as  trustee  for  the  plaintiff,  and  ought,  therefore,  to  be  discharged  from  any 
payment,  except  in  the  identical  paper  money  which  he  had  received.  2 
Penn.  Laws,  496. 

Sergeanty  for  the  plaintiff,  urged,  that  the  court  would  not  grant  a  new 
trial,  where  the  object  was  so  inconsiderable  ;  nor  merely  for  a  mistake  in 
the  form  of  the  action,  if  the  justice  of  the  cause  was  with  the  plaintiff. 
2  Burr.  936;  Oowp.  601;  2  Burr.  604-5.  And  he  insisted,  that  the  jury  had  a 
right  to  estimate  the  damages.  10  Mod.  19;  1  Ld.  Baym.  1000. 

The  President,  after  consideration,  stated  the  circumstances  of  the  case, 
and  delivered  the  opinion  of  the  court,  in  the  following  manner  : 

Shippen,  President. — The  facts  were  shortly  these  :  The  defendant,  then 
sheriff  of  Gloucester  county,  in  New  Jersey,  having  in  his  hands  a  sum  of 
money  belonging  to  the  plaintiff,  who  resided  in  the  city  of  Philadelphia,  in 
the  year  1772,  with  the  consent  of  the  plaintiff,  lent  it  to  one  of  his  neigh- 
bors in  New  Jersey,  at  seven  per  cent,  interest.  A  bond  and  mortgage  was 
taken  for  it,  in  the  name  of  the  plaintiff,  which  were  left  in  the  defendant's 
hands,  for  the  purpose  of  receiving  the  money  when  it  should  become  due, 

♦22Sl  ^^^  ^^  *^®®  ^^  *^^  plaintiff.  The  obligor,  whose  name  was  White, 
^  paid  interest,  at  different  times,  to  the  defendant,  who  paid  it  over  to 
the  plaintiff.  In  the  month  of  November  1778,  the  defendant  received  the 
whole  principal  and  interest  then  due,  in  continental  money,  and  delivered 
up  the  bond  and  mortgage  to  the  debtor.  It  appeared  by  the  testimony  of 
White,  that  when  he  paid  the  money  to  Hugg,  he  did  not  mean  to  make  a 
legal  tender  of  it,  although  he  brought  a  witness  to  be  present  at  the  pay- 
ment, which  was  done,  as  he  said,  only  because  he  himself  did  not  well  un- 
derstand the  English  language.  Hugg  not  having  paid  the  money  to  the 
plaintiff,  she  brings  this  action  against  him  for  money  had  and  received  to 
her  use. 

On  the  part  of  the  plaintiff,  it  was  contended  on  the  trial,  that  the  defend- 
ant not  having  been  compelled  to  receive  the  continental  money,  received 
it  in  his  ovm  wrong,  and  ought  to  answer  the  full  sum  in  hard  money,  to  the 
plaintiff. 

On  the  part  of  the  defendant,  it  was  urged,  that  tl  e  defendant  being 
authorized  t4D  receive  the  money,  had  received  it  propei  ly,  in  the  then  cu^ 
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rent  money,  made  a  If  j^l  tender  by  law,  and  could  be  answerable  for  no 
more  than  he  had  actually  received. 

The  court  left  it  to  the  jury  to  consider  the  justice  and  equity  of  vLe 
case,  but  hinted  their  opinion,  that,  considering  the  circumstances  of  the 
times,  it  might  be  most  reasonable  and  just  to  settle  the  sum  according  to 
the  scale  of  depreciation.  At  the  same  time,  telling  them  that  this  action 
was  in  the  nature  of  a  bill  in  equity,  and  that  they  might  give  such  a  sum  in 
damages  as  they  thought  just.  The  jury  found  a  verdict  for  the  plaintiff  for 
the  sum  received,  in  hard  money.  A  motion  was  then  made  for  a  new  trial, 
on  the  ground  of  misdirection. 

Having  had  time  to  deliberate  and  consider  the  law  arising  on  this  case, 
we  are  of  opinion,  that  the  court  ought  not  to  have  left  it  to  the  jury  to  give 
in  damages  more  than  was  actually  received. 

The  action  of  assumpsit  for  money  had  and  received,  has  been  of  lat€ 
considered  to  be  of  so  liberal  a  nature,  that  it  is  not  to  be  wondered  at,  that, 
on  a  sudden,  its  extent  should  be  mistaken.  It  is  a  very  beneficial  action, 
not  only  for  the  plaintiff,  but  the  defendant;  yet,  it  has  its  limits.  It  is 
beneficial  to  the  plaintiff,  because,  when  he  has  another  remedy  as  well  as 
this,  he  may  elect  this,  and  is  under  no  necessity  to  state  the  special  circum- 
stances of  his  case,  but  may  make  it  out  by  evidence  on  the  trial.  For  the 
defendant,  it  is  beneficial,  because,  as  Lord  Mansfield  says,  he  can  be  liable 
no  further  than  for  the  money  he  has  received,  and  against  that  may  go  into 
every  equitable  defence,  upon  the  general  issue.  It  is,  in  fact,  an  action  to 
oblige  the  defendant  to  rcfimd  what  he  has  received;  and  the  word  refund, 
ex  vi  terminiy  precludes  the  idea  of  his  being  answerable  for  more  than  he 
has  actually  received.  Interest,  indeed,  may  be  added  as  damages  for  the 
detention,  but  no  more.  In  this  kind  of  action,  the  plaintiff  waives  all  torts 
and  special  damages;  *and  goes  only  for  the  money  received;  and  so  r^oo^ 
far  confirms  the  defendant's  act,  as  that  he  cannot  gainsay  his  right  ^ 
to  receive  it. 

As  to  the  justice  of  the  verdict,  it  is  not  so  very  apparent,  as  to  make  us 
anxious  to  support  it,  against  the  rules  of  law.  Col.  Hugg  was  the  plaintiff's 
agent  in  this  matter,  without  any  reward.  He  was  an  ofiicer  in  the  American 
army,  and  probably  thought  the  support  of  the  war  depended  on  the  support 
of  the  credit  of  the  continental  money;  it  was  the  only  money  then  in  circu- 
lation; and  though  it  had  depreciated  five  or  six  for  one,  he  might  reasonably 
think  it  would  not  only  be  injurious  to  his  own  reputation,  but  to  the  com- 
mon cause,  to  refuse  it.  All  these  circumstances  must  have  been  known  to 
the  plaintiff,  and  yet  she  suffers  the  bond  and  mortgage  to  remain  in  his 
hands.  She  might  have  taken  the  securities  from  him,  and  abided  by  the 
consequences  of  refusing  it  herself.  The  debtor.  White,  it  is  true,  swore  he 
did  not  mean  to  force  the  money  upon  Hugg;  but  it  is  as  true,  that  when  he 
brought  the  continental  money  to  discharge  the  debt,  he  brought  a  witness 
with  him,  which  he  had  not  done  before,  when  he  paid  the  interest  in  hard 
money.  This  circumstance  might  reasonably  induce  a  belief  in  Hugg,  thai 
he  meant  to  make  a  legal  tender  of  the  money;  and  White,  notwithstanding 
what  he  says,  might  possibly  have  availed  himself  of  it  as  a  legal  tender,  in 
case  Hugg  had  refused  the  money. 

For  these  reasons,  I  say,  the  justice  of  the  verdict  may  be  well  ques- 
tioned; yety  if  1  he  case  had  been  before  the  jury  in  such  a  way  as  that  they 
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could  legally  have  given  damages  according  to  their  discretion,  peihaps,  we 
should  not  have  thought  it  proper  to  set  aside  their  verdict,  on  account  of 
their  having,  in  a  doubtful  case,  exercised  their  judgment,  and  drawn  differ- 
ent conclusions  from  the  facts.  However,  as  the  law  is  clear,  that  in  this 
kind  of  action,  the  defendant  is  liable  for  no  more  than  he  has  received,  we 
must  order  a  new  trial,  (a) 


*225]  *KuHN  V.  Teucbe. 

The  aaaigiiee  of  a  bond,  given  by  an  insolvent,  who  obtained  his  diBcharge,  after  it  became  due, 
cannot  nse  it  as  a  set-off  against  the  price  of  goods  purchased  from  the  obligor.^ 

The  plaintiff  had  become  bound  to  one  Splecit  in  the  payment  of  a 
certain  sum  of  money  ;  and  after  the  bond  was  due,  he  obtained  a  discharge 
under  the  insolvent  laws.  Subsequently  to  his  discharge,  the  defendant 
bought  sundry  goods  of  him,  and  when  the  price  was  demanded,  tendered 
Splecit's  bond  in  payment,  an  assignment  of  which  he  had  purchased  for 
that  purpose.  The  plaintiff,  refusing  to  accept  it,  brought  this  action,  and 
on  the  trial,  the  defendant  offered  to  give  the  bond  in  evidence,  by  way  of 
set-off ;  in  consequence  of  which,  the  balance  would  have  been  turned  in  his 
favor. 

StrgearUj  for  the  plaintiff,  opposed  the  admission  of  the  bond  in  evi- 
dence, and  cited  Bull.  N.  P.  179. 

XfCvt/f  contended,  that  the  evidence  ought  to  be  allowed,  and  referred  to 
the  same  book,  page  170. 

By  the  Court. — ^The  hardship  that  must  attend  the  admission  of  the 
bond,  would,  in  reason,  be  alone  sufficient  to  determine  us  to  reject  it.  An 
insolvent  debtor  could  never  get  forward  in  the  world,  if  his  old  bonds,  and 
other  negotiable  papers,  were  thus  capable  of  being  put  in  force  against  hinu 
A  debt  of  60/.  might  be  bought  for  508.  and  the  debtor,  after  his  discharge, 
be  liable,  by  such  negotiations,  to  be  defeated  in  every  action,  and  baffled  in 
every  contract. 

(a)  On  the  second  trial  of  this  cause,  the  14th  of  May  1788,  Levy  called  the  defend- 
ant as  a  witness,  to  prove  that  the  continental  bills  of  credit,  which  he  produced  in 
court,  were  the  identical  bills  he  received  from  White,  in  satisfaction  of  the  mortgage. 
But  Sergeant  objected,  that  Hugg  was  not  an  agent,  within  the  meaning  of  the  act  of 
assembly,  but  merely  a  person  who  had  officiously  received  the  moneys  of  another. 

The  Court  rejected  the  witness.  And  Shippen,  President,  observed,  that  Hugg  ap- 
peared to  have  been  an  agent  to  receive  the  interest ;  but  it  was  evident,  that  he  doubt- 
ed in  his  own  mind,  whether  his  authority  extended  any  further ;  for,  it  is  in  proof,  that 
when  he  was  tendered  the  principal,  he  referred  the  mortgagor  to  the  plaintiff  herself, 
who  resided  in  Pennsylvania.  There  must  be  some  satisfactory  proof  of  his  being 
actually  an  agent,  before  the  court  can  allow  a  party  to  be  sworn,  under  the  act  of 
assembly,  to  identify  the  money  in  dispute. 

By  the  verdict  of  the  second  jury,  it  appears,  that  they  reduced  the  money  aooordp 
ing  to  the8ca*e  of  depredation,  and  added  the  interest 

'  Bevefied  bj  the  supreme  court,  on  error, /Mt<^  p.  45i. 
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But  the  law  is  clear,  that  the  assignment  being  after  the  infiolyency,  the 
defendant  can  be  in  no  better  condition  than  the  assignor,  who  oould  only 
come  in  for  a  dividend. 

The  evidence  was  overruled,  and  Lefny  tendered  a  bill  of  ezoeptioiia. 


H<KiK£B  ^.  Stbiokeb,  under-sheriff. 

Replemn. 

In  replevin,  the  sheriif  ought  to  allow  the  defendant  a  reasonable  time  to  find  Mcniity,  before  e 
removal  of  the  goods ;  otkerwise,  it  seems,  he  cannot  justify  under  his  writ 

It  was  ruled,  in  this  case,  that  before  the  goods  are  removed,  the  sheriff 
ought  to  allow  a  reasonable  time,  for  the  defendant  in  r^pl&oin  to  find 
security,  on  a  claim  of  property  ;  which,  in  the  practice  of  Pennsylvania, 
supplies  the  place  of  a  writ  de  proprietate  probanda  :  and  Shippex,  President, 
said,'  that  if  the  jury  were  of  opinion,  that  a  reasonable  time  had  been  refused, 
the  defendant,  Strieker,  could  not,  in  an  action  of  trespass,  justify  under  the 
writ  of  rtplevin.{a) 


*Bu8BT  V.  Busby.  [*226 

Devise. — Life-estate.. 

A  testator  began  his  will  as  follows,  ^*  As  to  what  worldly  estate  I  am  blessed  with,  I  dispose  of 
as  foUoweth :"  He  gave  to  his  son  A.,  a  house,  &c.,  to  hold  to  him,  his  heirs  and  assigns  for 
ever,  and  then  bequeathed  to  his  wife  B.,  "  a  certain  piece  of  land,  bounding,  &c.  ;**  and  also 
one -third  of  his  movable  estate,  "  which  shall  be  in  lieu  of  her  dower  or  thirds  of  my  estate ;" 
the  residue  of  the  personal  estate  was  disposed  of :  Heldy  that  B.  took  only  an  estate  for  life. 

This  was  a  case  stated  for  the  opinion  of  ^Vie  court.  It  was  argued,  on 
the  11th  instant,  by  Sergeant,  on  the  one  side  ;  and  Lewis  and  Levy,  on  the 
other.  This  day  the  President  repeated  the  case,  and  delivered  the  opinion 
of  the  court  as  follows  : 

Shippen,  President. — ^The  question  arises  upon  the  will  of  Thomas  Busby, 
whether  the  devise  to  his  wife  of  a  certain  piece  of  land  therein  mentioned, 
passes  a  fee  simple,  or  an  estate  for  life  only.  There  are  no  words  of  limi- 
tation in  the  devise  ;  but,  it  is  contended,  that  in  the  introductory  part  of 
the  will,  and  by  the  whole  will  taken  together,  it  was  the  clear  intention  of 
the  testater  to  pass  a  fee.  The  intention  of  the  testator  is  said  to  be  the 
pole  star  to  guide  the  construction  of  wills.  But  there  are  two  qualifica- 
tions to  this  rule  :  1st.  That  this  intention  must  not  clash  with  the  rules  of 
law  ;  and  2d.  That  where  legal  technical  terms  are  wanting,  the  intention, 
to  supply  them,  must  be  clear  and  manifest  from  the  words  and  expressions 
in  the  will. 

The  will  begins  with  these  words  ;  ^'  And  as  to  what  worldly  estate  I  am 
blessed  with,  I  dispose  of  as  foUoweth."  There  are  three  devises  which  re- 
late to  the  real  estate  :  flrsty  a  devise  to  his  son  Isaac  Busby  of  the  house  and 
plantation  where  the  testator  then  dwelt,  with  all  the  appurtenances  there* 


(«)  See  Weaver  e.  Lawrence,  anU^  p.  156,  and  the  notes  to  that 
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unto  belonging,  to  have  and  to  hold  unto  the  said  Isaac  Busby,  his  heirs  and 
assigns  for  ever,  he  paying  his  brother  ten  pounds  a  year,  during  his  natural 
life."  The  second  devise  is  to  his  wife,  of  the  land  now  in  dispute,  in  these 
words  :  "  I  give,  devise  and  bequeath,  unto  my  wife  Mary,  a  certain  piece 
of  land  bounding  on  William  Busby,  &c.  Also  I  give  my  said  wife  one- 
third  of  such  movable  estate  as  shall  be  remaining  after  the  payment  of  my 
debts  and  funeral  expenses,  and  such  legacies  as  are  herein  after  given, 
which  shall  be  in  lieu  of  her  dower  or  thirds  of  my  estate."  He  then  gives 
several  pecuniary  legacies  to  his  seven  children,  and  bequeaths  the  remain- 
two-thirds  of  his  personal  estate  to  his  son  Isaac  and  his  five  sisters,  equally 
to  be  divided  between  theuL  And  the  third  and  his  last  disposition  of 
his  land  is  a  direction,  that  his  house  and  land  by  the  mill  should  be  sold 
by  his  executor. 

The  word  '^  estate  "  in  a  will,  connected  with  a  devise,  as  where  a  man 
gives  all  the  residue  of  his  estate,  or  gives  his  estate  in  such  a  place,  will 
pass  a  fee-simple,  without  words  of  inheritance  ;  because  it  shall  be  intended, 
that  he  meant  to  give  the  whole  estate  which  he  himself  had,  both  as  to 
quantity  and  quality.  The  words,  '^  as  to  all  my  worldly  estate,"  in  the 
beginning  of  the  will,  unconnected  with  any  particular  devise,  show  an  in« 
tention  to  dispose  of  his  whole  estate,  but  will  not  carry  an  estate  that  is 
clearly  omitted  ;  but  if  it  be  dubious  whether  it  be  omitted  or  not,  it 
will  help  the  interpretation.  There  are  many  cases  in  the  law-books  of  wills 
beginning  with  these  words.  I  shall  content  myself  with  animadverting 
i^oo^ii  *^pon  only  two  of  them,  cited  one  on  one  side  of  the  question,  and  the 
^  other  on  the  other  side,  as  they  appear  to  me  to  be  the  most  similar 
to  the  present  case  as  to  this  point. 

The  first  is  the  case  of  ^ogmorton  v.  Holiday^  in  1  W.  Black.  535,  and 
3  Burr.  1618  Fhe  will  in  that  case  began,  as  here,  ''as  to  all  her  worldly 
affairs  and  estai^e  ;"  it  is  similar  to  it  likewise,  in  disposing  of  the  residue  of 
her  personal  estate,  and  not  mentioning  the  realty,  and  also  in  containing  a 
devise  of  another  estate  viith  words  of  inheritance.  But  there  is  an  ingre* 
dient  in  that  case,  on  which  the  greatest  stress  appears  to  have  been  laid  by 
the  judges  ;  which  was,  that,  in  the  devise,  the  trustee  charged  the  house 
and  garden  with  the  payment  of  fifty  pounds  out  of  the  yearly  rents  and 
profits  ;  the  annual  rent  was  ten  pounds  a  year ;  the  devisee  was  about 
seven  years  old,  at  the  death  of  his  mother,  and  there  was  a  direction 
that  if  the  devisee  should  die  in  his  minority,  then  the  house  and  garden 
should  go  to  the  testatrix's  three  daughters  share  and  share  alike.  Here, 
though  the  charge  on  the  profits,  unconnected  with  other  circumstances, 
would  not  have  passed  a  fee,  yet  the  court  said  this  was  a  middle 
case,  and  that  the  reason  why  this  mode  of  payment  was  ordered,  was 
apparently,  because  the  devisee  was  a  minor,  and  the  limitation  over,  if  he 
should  die  before  the  age  of  twenty-one,  showed  the  testator  meant  the 
heir  should  not  have  it ;  for,  if  the  devisee  was  barely  to  take  an  estate  for 
life,  the  time  of  his  death  must  be  inmiaterial  to  the  devise  over ;  but  limit- 
ing it  over,  only  upon  the  contingency  of  his  dying  in  his  minority,  showed 
that  the  testator  intended  to  give  him  an  absolute  estate  in  fee,  which 
he  might  dispose  of,  when  he  came  of  age.  The  implication  was,  therefore, 
thought  by  the  court  to  be  a  necessary  one,  and  the  other  parts  of  the  will 
assisted  the  construction. 
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The  case  cited  on  the  other  side  as  most  material,  is  the  case  of  M^g- 
nwrton  v.  WHghty  in  2  W.  Black.  889.  There,  the  will  began,  as  here, 
"as  to  all  my  temporal  estate  ;"  there  were  no  words  of  inheritance  in  the 
particular  devise,  and  there  was  a  disposition  of  the  residue  of  the  per- 
sonal estate  only.  There,  the  court  said,  though  the  probable  intent  of  the 
testator  was  an  absolute  disposition,  yet  it  is  not  a  certain  intent,  nor  is  it 
a  legal  disposition.  In  the  report  of  the  same  case,  in  3  Wils.  414,  the 
whole  will  is  set  out,  and  it  appears  that  there  were  two  devises  of  lands 
to  his  different  nephews,  nearly  in  the  same  words,  and  several  pecuniary  be- 
quests to  his  other  nephews  and  nieces.  The  Chief  Justice  there  says, 
it  may  seem  probable  that  the  testator's  intention  was  that  his  nephew 
William  should  have  a  fee  ;  but  it  is  a  clear  rule  of  law,  that  there  must  be 
express  words,  or  a  necessary  implication,  to  disinherit  the  heir-at-law,  and 
where  neither  of  them  appear,  the  legal  operation  of  the  words  of  the  will 
must  govern.  In  the  case  first  mentioned,  in  1  W.  Black.,  the  court  say,  there 
was  a  necessary  implication,  and,  therefore,  they  determined  it  a  fee  ;  in  the 
latter  case,  there  was  no  necessary  implication,  therefore,  they  determined  it 
only  an  estate  for  life. 

♦The  implications  contended  for,  on  the  part  of  the  plaintiff,  in  this  r*ooQ 
case  do  not  appear  to  me  to  be  necessary  implications  ;  they  amount  *- 
at  most  to  probable  ones  ;  but  we  are  not  warranted  in  departing  from  the 
rules  of  law,  by  probable  conjectures.  And  it  may  be  questioned,  whether 
even  these  probabilities  are  not  overbalanced  by  the  presumptions  arising 
from  the  devise  of  his  house  and  plantation  to  his  son  Isaac  Busby,  in 
which  he  carefully  and  formally  inserts  an  habendum  to  him,  his  heirs  and 
assigns  for  ever  :  and  also  by  his  adding  to  the  devise  of  the  land  in  con- 
troversy, that  it  should  be  in  lieu  of  her  dower  or  thirds  of  his  estate ; 
it  being  well  known  in  the  country,  that  such  dower  or  thirds  of  land  is  only 
during  life. 

We  are,  therefore,  of  opinion,  that  Mary  Busby  took  only  an  estate  for 
life  by  the  devise,  (a) 

Judgment  for  the  defendant. 

(a)  See  Caldwell  «.  Ferguson,  1  Teates,  250,  880;  Doughty  i).  Brown,  4  Id.  179; 
French  «.  M^Ilhenny,  2  Binn.  19 ;  Burkhart  v.  Bucher,  Id  86 ;  Morrison  «.  Semple,  6  Id. 
94;  Gassell «.  Cooke,  8  S.  &  R.  268;  Campbell  v.  Carson,  12  Id  64;  Steele  v.  Thcmp- 
son,  14  \L  84. 
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Miller  v.  Hall. 
IrisolveTtcy. 

Wbere  a  debt  had  been  ooDtracted  in  Maryland,  of  which  state  the  defendant  was  a  resident,  bnt 
the  plajiitifT  was  a  citizen  of  Penn^ylvoiiia,  it  was  held,  that  a  discharge  under  the  general  insolv- 
ent law  of  Maryland,  entitled  the  defendant  to  an  exotieretur^  in  Pennsylvania. 

Rule  to  show  cause  why  an  exoneretur  should  not  be  entered  on  the  bail- 
piece.  The  defendant  had  obtained  his  discharge  under  the  insolvent  law 
in  the  state  of  Maryland,  which  law  was  enacted  subsequently  to  the  debt  in 
question,  and  to  the  institution  of  this  suit.  It  was  stated  and  allowed, 
that  the  money  for  which  the  action  was  brought,  had  been  paid  to  Hall  in 
Maryland,  on  account  of  goods  sold  and  delivered  upon  a  commission  as  the 
partner  of  Miller  ;  but  that  the  original  agreement  under  which  they  acted 
in  the  sale  of  those  goods,  was  executed  in  Philadelphia,  and  that  the  pro- 
ceeds belonged  to  merchants  residing  in  Pennsylvania,  where,  consequently, 
the  payment  was  to  be  made.  It  was,  likewise,  admitted,  that  the  defendant 
was  resident  in,  and  subject  to  the  laws  of  Maryland  ;  and  that  the  plain- 
tiff was  resident  in,  and  subject  to  the  laws  of  Pennsylvania  ;  and  it  did  not 
appear  to  the  court,  that  the  plaintiff  was  returned  as  a  creditor  in  the  de* 
fendant's  schedule  ;  nor  was  any  notice  of  the  time  and  place  of  surrender 
served  upon  him,  though  a  general  publication  of  the  defendant's  intention 
to  take  the  benefit  of  the  insolvent  law,  was  made,  in  the  usual  form,  in  the 
Baltimore  Grazette. 

Moylauy  in  showing  cause  against  the  rule,  argued,  that  according  to  the 
strict  idea  of  a  municipal  law,  it  was  limited  in  its  operation  to  the  juris- 
diction of  the  state  that  made  it ;  iorjus  civile  est  quod  quisque  sibi  populua 
eonstituit ;  and  to  a  free  people  particularly,  it  must  appear,  unreasonable 
that  there  should  be  legislation  where  there  is  no  representation.  2  Inst.  98. 
There  are,  however,  he  acknowledged,  cases  in  whio.h  an  indirect  effect  is 
^  ,  given  to  foreign  statutes,'*'  in  order  to  accomplii  h  the  rules  of  justice; 
-I  as  in  the  instance  of  contracts  entered  into  in  other  countries,  or  of 
bargains  which  are  unlawful  where  made  ;  or  of  a  certificate  obtained  under 
a  bankrupt  law  in  a  foreign  nation,  of  which  both  debtor  and  creditor  are 
members  and  subjects.  Prin.  of  Eq.  363  ;  1  W.  Black.  234,  256*  But  still, 
iu  all  these  exceptions,  the  foreign  statutes,  as  such,  have  no  coeroiYe 
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authority  extra  territorium^  but  are  received  only  by  consent,  so  far  as  they 
are  necessary  to  justice. 

He  then  contended,  from  the  facts,  that  the  defendant  did  not  come  within 
the  principle  of  any  of  the  cases  referred  to  ;  for,  as  the  plaintiff  was  not  a 
subject  of  Maryland,  it  cannot  be  presumed,  that  either  by  himself  or  his 
representatives,  he  has  consented  to  the  defendant's  discharge,  or  rather  to 
the  law  by  which  that  discharge  was  authorized ;  that,  as  between  the 
plaintiff  and  defendant,  the  place  of  the  contract,  which  the  law  materially 
regards,  was  Philadelphia,  where  the  merchants  to  whom  the  money  was, 
in  fact,  payable,  resided  ;  and  that  even  if  the  contract  had  been  made  in 
Maryland,  the  defendant  would  not  be  in  a  better  condition  on  that  account, 
as  the  law  under  which  he  was  discharged,  was  enacted  several  years  after- 
wards, and  therefore,  could  not  have  been  in  the  contemplation  of  the  parties 
in  making  their  agreement. 

He  urged,  likewise,  the  inconveniences  that  would  attend  the  adverse 
doctrine,  from  a  variety  of  considerations.  Suppose,  there  had  been  no 
bankrupt  law  in  Pennsylvania,  and  that,  in  truth,  our  legislature  disapproved 
of  it,  yet,  every  debtor,  by  going  into  Maryland  and  complying  with  the 
terms  of  their  general  act,  or,  perhaps,  by  virtue  of  a  special  one,  might  ob- 
tain a  certificate,  which  it  is  contended,  would  discharge  him  from  his  cred- 
itors here  ;  and  thus  another  state  would  make  laws  for  us,  not  only  without 
our  consent,  but  contrary  to  our  interior  policy.  Again,  if  no  other  notice  is 
required  than  an  advertisement  in  a  Maryland  newspaper,  which  the  citizens 
of  Pennsylvania  seldom  read,  the  spoils  may  be  shared  among  the  creditors 
present,  to  the  exclusion  of  the  absent ;  who,  at  the  same  time,  have  been 
guilty  of  no  fault  or  negligence,  but,  if  they  had  been  apprised  of  the  trans- 
action, might  have  suggested  such  circumstances  of  fraud,  as  would  prevent 
the  granting  the  very  certificate,  which  is  set  up  as  conclusive  bar  to  their 
just  demands.  In  England,  the  king  is  not  bound  by  the  bankrupt  laws  (1  Atk. 
303),  and  shall  we  be  bound,  who  are  not  in  any  degree  connected  with  the 
government  that  made  them  ?  If  Maryland  had  given  a  preference  to  her 
own  citizens  in  the  distribution  of  an  insolvent's,  or  a  bankrupt's  estate,  ought 
we,  who  are  strangers,  to  be  affected  by  the  certificate  of  discharge,  though 
we  derive  no  benefit  from  the  surrender  of  property  ?  Where,  or  how,  is  the 
line  to  be  drawn  ?  If,  indeed,  the  certificate  is  to  be  universally  operative, 
so  ought  the  assignment  of  the  bankrupt's  estate  to  be,  since  the  words  of  the 
bankrupt  laws  are,  in  this  respect,  as  comprehensive  and  forcible,  as  in  that ; 
and  yet  it  is  an  established  doctrine,  that  the  assignment  is  only  binding  is 
the  state  in  which  the  commission  issues.  Doug.  IGO.  The  act  of  i^ooi 
^Maryland  is  an  insolvent,  and  not  a  bankrupt  law,  and  it  works  no  ^ 
extinguishment  of  the  debt,  but  leaves  all  future  acquisitions  of  property 
liable  to  the  creditors  of  the  person  discharged  :  and  in  the  case  of  James 
et  a/.  V.  Alleriy  antey  p.  188,  Shkppen,  President,  determined,  that  an  insolvent 
law  of  New  Jersey  was  local  in  its  terms,  and  local  in  its  nature. 

IngersoUy  in  support  of  the  rule,  having  stated  that  an  exoneretur  might 
be  entered,  without  an  actual  surrender  of  the  principal :  Barn.  194;  1  Com. 
Dig.  496  ;  and  proved  that  the  defendant  had  complied  with  the  terms  of 
the  insolvent  law  of  Maryland,  observed,  that  imprisonment  had  been  thought, 
by  very  judicious  writers,  to  be  an  act  illegal  in  itself  (Burges  on  Insolv.) ;  and 
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It  seems,  indeed,  that  the  only  reasonable  justification  of  it,  is  to  compel  a 
debtor  to  surrender  all  his  effects  for  the  benefit  of  his  creditors.  When 
that  is  done,  it  is  not  only  unreasonable  and  unjust,  but  by  the  express  provis- 
ion of  the  Const,  of  Penn.  §  8,  independent  of  the  doctrines  founded  on  the 
common  law,  it  is  illegal  to  restrain  a  man's  personal  freedom. 

He  then  contended,  that  from  general  principles,  from  positive  authori- 
ties, arising  under  the  bankrupt  laws  of  different  countries,  from  the  reason  of 
the  thing,  and  from  the  mischievous  consequences  of  a  contrary  position,  the 
discharge  of  the  defendant  in  one  state,  ought  to  bo  sufficient  to  discharge 
him  in  every  state ;  without  this,  perpetual  imprisonment  must  be  the 
lot  of  every  man  who  fails  ;  and  all  hope  of  retrieving  his  losses  by  honest 
and  industrious  pursuits,  will  be  cut  off  from  the  unfortunate  bankrupt. 

But  a  debt  paid  according  to  the  law  of  a  foreign  country,  though  in  a 
depreciated  medium,  has  been  decreed  to  be  a  satisfaction :  and  a  cessio 
bonoruniy  in  Holland,  which  is  a  discharge  there,  was  decided  to  have  the 
same  effect  in  England.  Co.  Bank.  Law,  60-2,  115,  347;  Green  Bank 
Law,  131,  260  ;  2  Str.  738  ;  1  Atk.  113  ;  Brown  Cases  in  Chan.  376.  These 
authorities  apply  here,  with  additional  force,  under  the  the  sanction  of  the 
articles  of  confederation,  which  declare,  that  ^'  full  faith  and  credit  shall  be 
given  in  each  of  these  states  to  the  records,  acts  and  judicial  proceedings  of 
the  courts  and  magistrates  of  every  other  state."  And  also,  that  the  free 
inhabitants  of  each  of  these  states  shall  be  entitled  to  all  privileges  and 
immunities  of  free  citizens  in  the  several  states ;  and  the  people  of  each 
state  shall  have  free  ingress  and  regress  to  and  from  any  other  state.**  See 
Art.  4. 

The  Chief  Justice,  after  consideration,  delivered  the  opinion  of  the 
court. 

McKean,  Chief  Justice. — This  case  comes  before  the  court  on  a  motion 
for  leave  to  enter  an  exoneretur  on  the  bail-piece,  upon  this  principle,  that  the 
defendant  has  been  discharged  under  an  insolvent  law  of  the  state  of  Mary- 
land, which  is  in  the  nature  of  a  general  bankrupt  law.  To  this  it  has  been 
objected,  that  the  insolvent  law  by  which  the  defendant  has  been  discharged, 
was  made  pending  the  action,  and  therefore,  ought  not  to  operate  in  the 
^  ,  present  case,  even  *if  the  laws  of  any  particular  country  could  be  ex- 
J  tended  beyond  the  jurisdiction  of  that  country,  which  has  likewise 
been  denied ;  and  it  is  said,  that  in  order  to  give  a  binding  force  to  laws,  it 
is  necessary  that  the  person  to  be  affected  should  have  consented  to  them, 
either  by  himself  or  his  representatives. 

But  having  considered  the  principles  of  the  law  of  nations,  and  the  re- 
ciprocal obligation  of  the  states  under  the  articles  of  confederation,  we  are 
of  opinion,  that  the  act  of  assembly  by  which  the  defendant  ha^  been  dis- 
charged, must  be  considered  as  a  general  bankrupt  law,  made  for  general 
purposes,  and  equally  advantageous  to  all  his  creditors.  To  execute,  there- 
fore, upon  his  person,  out  of  the  state  in  which  he  has  been  discharged, 
would  be  giving  a  superiority  to  some  creditors,  and  affording  them  a  dou>/le 
satisfaction — to  wit,  a  proportionable  dividend  of  his  property  there,  and  the 
imprisonment  of  his  person  here.  It  is  true,  that  the  laws  of  a  particular 
country,  have  in  themselves  no  extra-territorial  force,  no  coercive  operation; 
but  by  the  consent  of  nations,  they  acquire  an  influence  and  obligation,  and 

242 


1878]  OF  PENNSYLVANIA. 

Refpublica  t.  Gordon. 

in  many  instanceSy  become  conclusive  througbout  the  world.  Acts  of  pardon, 
marriage  and  divorce,  made  in  one  country,  are  received  and  binding  in  all 
countries.  In  the  state  of  Delaware,  there  is  a  law,  a  narrow  and  contracted 
one,  indeed,  which  obliges  executors  or  administrators  to  discharge  the  debts, 
due  from  the  deceased  to  his  creditors  within  the  state,  in  preference  to 
every  other.  This  the  executor  is  obliged  to  comply  with,  because  he  is 
immediately  under  the  coercion  of  the  law  which  prescribes  it ;  so  that  the 
distinction  thus  made,  is  certainly  binding  out  of  the  state,  and  the  law  is  in 
that  respect  everywhere  received  ;  for,  it  would  be  more  unjust  to  compel 
the  executor,  who  acted  legally  in  his  own  state,  to  pay  the  money  out  of  his 
pocket,  than  that  the  creditor  should  lose  the  amount  of  his  demand. 

With  respect  to  the  argument,  that  no  person  can  be  bound  by  laws  to 
which  he  has  not  either  directly  or  virtually  consented,  it  must  be  observed, 
that,  though  Mr.  Miller,  the  plaintiff,  was  not  a  citizen  of  Maryland,  yet  Mr. 
Hall  was  ;  and  he,  by  the  law  in  question,  has  been  obliged  to  transfer  all 
his  effects  for  the  benefit  of  all  his  creditors.  Having  done  this,  we  must 
presume,  that  he  has  fairly  done  it,  and  therefore,  to  permit  the  taking  his 
person  here,  would  be  to  attempt  to  compel  him  to  perform  an  impossibility, 
that  is,  to  pay  a  debt,  after  he  has  been  deprived  of  every  means  of  payment 
— an  attempt  which  would,  at  least,  amount  to  perpetual  imprisonment,  un- 
less the  benevolence  of  his  friends  should  interfere  to  discharge  the  plaintiff's 
account. 

From  the  nature  of  the  act,  then,  it  appears  to  be  founded  upon  equit- 
able grounds,  for  general  and  just  purposes  ;  it  ought,  therefore,  to  be  re- 
garded in  all  other  countries,  and  should  enjoy  that  weight,  in  our  decisions, 
which  it  naturally  derives  from  general  convenience,  expediency,  justice  and 
humanity.  For,  mutual  convenience,  policy,  the  consent  of  nations,  and  the 
general  principles  of  justice,  '''form  a  code  which  pervades  all  nations,  r^oag 
and  must  be  everywhere  acknowledged  and  pursued.  '- 

Upon  the  whole,  it  is  clear,  that  this  transaction  does  not  arise  in  frau- 
dem  legiSy  and  that  extending  the  law  of  Maryland  to  its  present  object,  will 
be  in  no  degree  derogatory  to  the  independance  and  sovereignty  of  this  state: 
Therefore,  let  the  exoneretur  be  entered,  (a) 


Sbspubliqa  d*  Gobdon. 
Attainder. 

A  suggesticm  of  attainder  dismiflsed  by  the  court,  on  the  groand,  that  It  would  oontranne  tht 
treaty  of  peace  with  Great  Britain. 

Thb  defendant  was  included  in  an  act  of  proclamation  issued  during  the 
late  war,  and  not  appearing  within  the  time  prescribed,  was  attainted  of 
treason,  for  adhering  to  the  king  of  Great  Britain,  in  consequence  of  which, 
his  estate  was  confiscated  to  the  use  of  the  commonwealth,  but  it  had  never 
been  taken  into  possession. 

He  returned,  since  the  peace,  to  the  state  of  Pennsylvania,  and  applied 


(a)  See  the  note  to  James  e.  Allen,  ante^  p.  188;  and  see  the  remarks  upon  this 
case  in  Mr.  IngrahJim's  Treatise  on  the  Insolvent  Laws,  p.  186,  2d  ed. 
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to  the  executive  council,  representing  that  he  was  a  minor  at  the  time  of  tiie 
attainder,  and  was  forcibly  prevented  by  his  guardian  from  joining  the 
American  army — ^f or  which  reasons  he  prayed  a  restoration  of  his  estate. 
The  council  said,  they  were  ready  to  grant  him  a  pardon,  but  that  they  had 
it  not  in  their  power  to  restore  his  estate,  which  was  a  matter  of  legislative 
jurisdiction.  Mr.  Gordon,  therefore,  addressed  several  members  of  the 
general  assembly,  but  he  was  there  answered,  that  the  executive  ooiuunl, 
or  the  supreme  court  of  justice,  was  the  proper  tribunal  to  hear  and  determine 
the  merits  of  his  case.  The  defendant,  by  the  advice  of  his  counsel,  again 
applied  to  the  executive  power,  and  requested,  that,  to  bring  the  matter 
before  the  judges,  the  attorney-general  might  be  directed  to  file  a  suggestion 
in  the  supreme  court,  of  the  defendant's  beiug  attainted  in  the  maimer 
above  mentioned. 

This  being  done  accordingly,  Mr.  Gordon  gave  bail  for  his  appearance, 
and  two  pleas,  1st,  infancy,  and  2d,  duress,  were  filed,  to  the  suggestion  thus 
made,  on  the  behalf  of  the  commonwealth;  to  the  former  of  these,  the  attor- 
ney-general demurred,  and  joined  issue  on  the  latter. 

But  now,  the  Chief  Justice  delivered  the  opinion  of  the  oourt,  that  any 
proceedings  against  Mr.  Gordon,  the  defendant,  would  contravene  an  express 
article  in  the  treaty  of  peace  and  amity,  entered  into  between  the  United 
States  of  America  and  Great  Britain,  for  which  reason,  they  could  not  snetain 
the  suggestion  filed  by  the  attorney-general  And  the  defendant 
cordingly  discharged,  (a) 


*234;]  *Steiiimetz  et  al  V*  Omtsinr. 

New  trial. 

New  trial  granted,  where  the  Terdict  was  against  the  weight  of  the  eridnoak 
Notice  of  the  protest  of  a  bill  must  be  given  in  a  reasonable  time. 

Motion  for  a  new  trial.  The  circumstances  of  the  ease  were  these : 
James  Whitelaw  drew  a  bill  of  exchange,  dated  the  30th  of  October  1775, 
for  239/.  18^.  Od.  sterling,  upon  William  Houston  &  Co.  in  Refrew,  near  Glas- 
gow, payable  on  the  Ist  of  August  1776,  in  favor  of  John  Witherspoon  or 
order  ;  which  bill  was  afterwards  indorsed  by  the  said  John  Witherspoon, 
by  Archibald  Currey  (the  defendant),  by  Archibald  and  Wm.  Blair,  by  John 
Pringle,  by  Steinmetz  &  Bell  (the  plaintiffs),  by  Mark  Freeman,  and  by 
William  Cowpland.  The  defendant's  indorsement  was  made  on  or  about 
the  17th  of  April  1777,  and  the  bill  was  presented  and  protested  for  non-ao- 
ccptancc,  on  the  30th  of  December  1778  ;  of  which  notice  was  given  on  the 
28th  of  April  1780,  to  the  plaintiffs,  who,  on  the  9th  of  November  following. 


(a)  The  object  that  the  defendant  meant  to  accomplish  by  this  proceeding,  was  to 
reverse  the  attainder;  in  consequence  of  which  his  title  to  the  estate  would  reyiye^  and 
as  it  had  not  been  appropriated  or  disposed  of  by  the  commonwealth,  there  would  then 
be  no  obstacle  to  his  taking  immediate  possession.  The  l^slature  soon  afterwards 
passed  an  act  in  favor  of  Mr.  Gordon*s  pretensions  See  ^  DalL  1 ;  lUd.  1 W ;  lUd 
805,  in  note. 
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p«d  Urn  amoautf  and  giving  notice  thereof  to  the  defendant,  on  the  17th  of 
October  1782,  they  commenced  the  present  action,  on  the  succeeding  day. 

Upon  tha  trial,  the  court  was  moved  to  direct  the  jury  to  find  a  special 
verdict ;  but,  perceiving  so  great  a  complication  of  fact  and  law  in  the  case> 
and  being  doubtful,  as  the  whole  transaction  happened  flagrante  beUo^ 
whether  the  point  of  reasonable  notice  of  the  protest,  was  proper  for  them, 
or  the  jury,  to  determine,  it  was  thought  best,  upon  the  whole,  to  leave  it  to 
the  jury  to  find  either  a  special,  or  a  general  verdict,  as  they  should  think 
advisable.    The  jury  found  a  general  verdict  for  the  plaintiff. 

The  motion  for  a  new  trial  was  made,  and  argued,  at  the  last  term  ;  and 
now,  the  Chief  Justice,  having  recapitulated  the  preceding  state  of  the  case, 
delivered  the  opinion  of  the  court. 

McEkan,  Chief  Justice. — ^The  motion  for  a  new  trial  in  this  cause,  haa 
been  supported  on  two  grounds:  1st.  Because  the  plaintiffs  declare  on  the 
first  bill  of  exchange,  and  produce  the  second  and  third,  with  a  protest  of 
the  second ;  alleging,  that  the  first  was  also  protested,  but  furnishing  no 
proof  of  that  fact.  And  2d.  Because  the  verdict  was  against  law  and  evi- 
dence. 

Oranting  new  trials  depends  on  the  legal  discretion  of  the  court,  guided 
by  the  nature  and  circumstances  of  the  particular  case.  1  Burr.  293.  The 
courts  of  England  have  granted  them,  where  the  jury  have  found  a  general 
verdict,  after  counsel  have  prayed  for,  and  the  court  have  directed,  a  special 
one.  8  Mod.  220  ;  1  Willes  212.  So,  where  the  verdict  is  against  the 
strength  of  the  evidence,  and  the  trial  is  peremptory.  12  Mod.  430  ;  1 
Bam.  Notes  322  ;  1  Str.  584 ;  2  Ld.  Baym.  1358  ;  s.  c.  1  Burr.  395. 
And  where  the  matter  appears  to  the  court  to  deserve  a  re-examination,  they 
have  likewise  frequently  ordered  a  new  trial.  12  Mod.  336,  347  ;  Yin.  Abr. 
Trial,  N.  g.  f.  475.(a) 

In  the  present  case,  the  verdict  appears  to  be  against  the  strength  of  the 
evidence.  Two  years  and  a  half  (from  the  28th  of  April  1780,  *until  r^noc 
the  17th  of  October  1782)  elapsed,  between  the  time  at  which  the  '- 
plaintiffs  had  notice  of  the  protest  of  the  bill  in  question,  and  the  time  when 
they  gave  notice  to  the  defendant.  And  as  the  former  resided  at  Philadel* 
phia,  and  the  latter  at  Poughkeepsie,  in  the  state  of  New  Tork,  the  distance 
of  these  places,  which  is  less  than  150  miles,  does  not  sufficiently  account  for 
00  extraordinary  a  delay,  even  though  it  happened  during  a  war. 

It  is  well  understood,  that  notice  of  a  protest  ought  to  be  given  in  a 
reasonable  time ;  and  by  not  giving  it,  the  indorser  takes  the  loss  upon 
himself :  1  Salk.  127  ;  2  W.  Black.  469  ;  Cun.  Law  of  B.  of  Ex.  40,  §  6  ; 
Doug.  497  ;  1  Term  Rep.  168  ;  5  Burr  2671.  And  want  of  notice  is  tanta- 
mount to  payment.     1  Term  Bep.  408,  712. 

Upon  the  whole,  we  think  this  cause  requires  a  reexamination  ;  that  the 
verdict  was  against  the  strength  of  the  evidence  given  on  the  trial,  and 
the  law  respecting  reasonable  notice  ;  and  that  the  defendant,  who  has  no 
remedy  over,  but  against  John  Witherspoon,  the  prior  indorser,  or  James 
Whitelaw,  the  drawer  of  the  bill,  will  be  improperly  exposed  to  a  great  loss 

(a)  Cowperthwait  «.  Jones,  a  Dail,  06;  Jordan  v.  Meredith,  8  Yeates  818;  Com- 
monwealth «.  Eberlfl^  8  S.  ft  K.  9. 
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by  the  neglect  of  the  pkuntiffs,  if  those  persons  should,  in  the  meantime, 
have  become  insolvent. 

A  new  trial  awarded,  (a) 

(a)  This  case  was  retried  at  the  April  term  following,  when  the  court  declared 
their  opinion,  unanimously,  that  the  delay  had  been  unreasonable ;  in  consequence  of 
which,  the  plaintiff  suffered  a  nonsuit  See  the  case  reported,  post^  p.  270.  The  rule, 
that  notice  must  be  given  in  a  reasonable  time,  is  settled  by  numerous  decisions  in  this 
state,  from  the  case  in  the  text  down  to  Gurley  v.  Gettysbiu^  Bank,  7  S.  &  R.  824.  As 
to  what  notice  must  be  given,  and  when  it  may  be  dispensed  with,  see  Mallory  «.  Kir- 
wan,  2  DalL  198 ;  Fisher  v.  Evans,  6  Binn.  542 ;  Barton  v.  Baker,  1  S.  &  R.  884 ; 
Smith  «.  Bank  of  Washington,  6  Id.  822 ;  Richter  «.  Selin,  8  Id.  488 ;  Levy  v.  Peters,  9 
Id.  125 ;  Gibbs  f>.  Cannon,  9  Id.  198 ;  Juniata  Bank«.  Hale,  16  Id.  157 ;  Gallaher  v.  Rob- 
erts, 2  W.  C.  C.  191 ;  Read  v.  Wilkinson,  Id.  514;  McMurtie  «.  Jones,  8  Id.  206 ;  Deo- 
niston  e.  Imhrie^  Id.  SOdi.    See  also  the  note  to  Robertson  e.  YogU^  jpof  1^  {k  262. 
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Grcmd  jury. 

Witnesses  cannot  be  examined  on  the  part  of  the  defendant,  by  a  grand  Jiny. 

After  some  conversation  with  the  Grand  Inquest,  the  Attorney-General 
uiformed  the  court,  that  a  list  of  eleven  persons  had  been  presented  to  him 
by  the  foreman,  with  a  request,  that  they  might  be  qualified  and  sent  to  the 
jury,  as  witnesses  upon  a  bill  then  depending  before  them.  He  stated,  that 
the  list  had  been  made  out  by  the  defendant's  bail ;  that  the  persons  named 
were  intended  to  furnish  testimony  in  favor  of  the  party  charged,  upon  facts 
with  which  the  inquest,  of  their  own  knowledge,  were  unacquainted  ;  and  he 
concluded  with  requesting,  that  the  opinion  of  the  court  might  be  given 
jpon  this  applic^ation.  The  Chief  Justice,  accordingly,  addressed  the  grand 
jury  to  the  following  effect : 

MoKean,  Chief  -Justice. — ^Were  the  proposed  examination  of  witnesses, 
on  the  part  of  the  defendant,  to  be  allowed,  the  long-established  rules  of  law 
and  justice  would  be  at  an  end.  It  is  a  matter  well  known,  and  well  under- 
stood, that  by  the  laws  of  our  country,  every  question  which  affects  a  man's 
life,  reputation  or  property,  must  be  tried  by  fwdve  of  his  peers  ;  and  that 
their  unanimous  verdict  is,  alone,  competent  to  determine  the  fact  in  issue. 
If,  then,  you  undertake  to  inquire,  not  only  upon  what  foundation  the  charge 
is  made,  but,  likewise,  upon  what  foundation  it  is  denied,  you  will,  in  effect, 
usurp  the  jurisdiction  of  the  petit  jury,  you  will  supersede  the  legal  au- 
thority of  the  court,  in  judging  of  the  competency  and  admissibility  of 
witnesses,  and  having  thus  undertaken  to  try  the  question,  that  question 
may  be  determined  by  a  bare  majority,  or  by  a  much  greater  number  of 
your  body,  than  the  twelve  peers  prescribed  by  the  law  of  the  land.  This 
point  has,  I  believe,  excited  some  doubts  upon  former  occasions  ;  but  those 
doubts  have  never  *arisen  in  the  mind  of  any  lawyer,  and  they  may  r^oq>» 
easily  be  removed  by  a  proper  consideration  of  the  subject.  For  the  ^ 
bills  or  presentments,  found  by  a  grand  jury,  amount  to  nothing  more  than 
an  official  accusation,  in  order  to  put  the  party  accused  upon  his  trial ;  until 
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the  bill  is  returned,  there  12*,  therefore,  no  charge  from  which  he  can  be 
reqaircd  to  exculpate  himself ;  and  we  know  that  many  persons,  against 
whom  bills  were  returned,  have  been  afterwards  acquitted  by  a  verdict  of 
their  country.  Here,  then,  is  the  just  line  of  discrimination  :  it  is  the  duty 
of  the  grand  jury  to  inquire  into  the  nature  and  probable  grounds  of  the 
v}  arge ;  but  it  is  the  exclusive  province  of  the  petit  jury,  to  hear  and 
d'^lermiue,  with  the  assistance,  and  under  the  direction  of  the  court,  upon 
points  of  law,  whether  the  defendant  is,  or  is  not  guilty,  on  the  whole 
evidcnc(»,  for,  as  well  as  against  him.  You  will,  therefore,  readily  perceive, 
that  if  you  examine  the  witnesses  on  both  sides,  you  do  not  confine  your 
consideration  to  the  probable  grounds  of  charge,  but  engage  completely  in 
the  trial  of  the  cause  ;  and  your  return  must,  consequently,  be  tantamount 
to  a  verdict  of  acquittal  or  condemnation.  But  this  would  involve  us  in 
another  difficulty  ;  for  by  the  law,  it  is  declared,  that  no  man  shall  be  twice 
put  in  jeopardy  for  the  same  offence  :  and,  yet,  it  is  certain,  that  the  inquiry 
now  proposed  by  the  grand  jury,  would  necessarily  introduce  the  oppression 
of  a  double  trial.  Nor  it  it  merely  upon  maxims  of  law,  but,  I  think,  like- 
wise, upon  principles  of  humanity,  that  this  innovation  should  be  opposed. 
Considering  the  bill  as  an  accusation  grounded  entirely  upon  the  testimony 
in  support  of  the  prosecution,  the  petit  jury  receive  no  bias  from  the  sanc- 
tion which  the  indorsement  of  the  grand  jury  has  conferred  upon  it.  But  on 
the  other  hand,  would  it  not,  in  some  degree,  prejudice  the  most  upright 
mind  against  the  defendant,  that  on  a  full  hearing  of  his  defence,  another 
tribunal  had  pronounced  it  insufficient  ? — which  would  then  be  the  natural 
inference  from  every  true  bill.  Upon  the  whole,  the  court  is  of  opinion,  that 
it  would  be  improper  and  illegal  to  examine  the  witnesses,  on  behalf  of  the 
defendant,  whUe  ^e  charge  against  him  lies  before  the  grand  jury. 

One  of  the  grand  inquest  then  observed  to  the  court,  that  **  there  was  a 
clause  in  the  qualification  of  the  jurors,  upon  which  he,  and  some  of  his 
brethren,  wished  to  hear  the  interpretation  of  the  judges,  to  wit,  what  is  the 
legal  acceptation  of  the  words  "  diligently  inquire  /"  To  this,  the  Chisf 
Justice  replied,  that  ^'  the  expression  meant,  diligently  to  inquire  into  the 
circumstances  of  the  charge,  the  credibility  of  the  witnesses  who  support  it, 
and  from  the  whole,  to  judge  whether  the  person  accused  ought  to  be  put 
upon  his  trial.  For  (he  added),  though  it  would  be  improper  to  determine 
the  merits  of  the  cause,  it  is  incumbent  upon  the  grand  jury  to  satisfy  their 
minds,  by  a  diligent  inquiry,  that  there  is  a  probable  ground  for  the  accusa- 
tion, before  they  give  it  their  authority,  and  call  upon  the  defendant  to 
make  a  public  defence.'' 
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PonLTNBY  et  al.  V.  Robs. 
Mndence. — Aocount^booh 

The  shop-book  of  a  tradeeman  is  evidence  to  charge  the  origmal  debtor  only;  it  isnot  a<lmiaiiiM» 
against  a  defendant,  who  merely  assamed  to  pay  the  debt  of  the  person,  to  wilom  the  goods 
were  sold. 

An  appeal  being  entered  from  the  judgment  of  Isaac  Howell,  Esquire, 
one  of  the  justices  of  the  city  of  Philadelphia,  Ac;  on  the  trial  of  the  cause, 
it  appeared,  that  the  defendant  went  to  the  store  of  the  plaintiffs,  and 
bought  some  articles,  for  which  he  afterwards  paid  ;  that,  at  the  same  time, 
he  carried  with  him,  one  Hawke,  a  joiner,  who  complained  that  he  waa 
frequently  distressed  in  his  trade,  for  want  of  a  small  credit ;  whereupon, 
the  defendant  told  the  plaintiffs,  that  he  did  not  think  they  would  suffer  by 
trusting  him  for  two  or  three  dollars,  as  he  was  an  industrious  and  honest 
man,  and  that  he  (the  defendant)  would  see  the  money  paid;  that  the  plaint- 
iffs accordingly  delivered  to  Hawke  sundry  articles  at  different  times  proper 
for  his  trade,  as  a  carpenter  and  joiner,  amounting  to  5/.  and  upwards ;  tjiat 
at  the  distance  of  niae  months,  having  inquired  after  Hawke,  and  found  he 
had  eloped,  they  sent  an  account  for  those  articles  to  the  defendant,  who 
was  charged  in  their  shop-book  (which  Poultney,  one  of  the  plaintiffs,  proved 
to  be  their  book  of  original  entries)  as  the  absolute  purchaser  ;  and  that,  be- 
fore the  justice  from  whose  judgment  the  appeal  was  made,  the  defendant, 
though  he  insisted  that  all  the  articles  were  not  for  his  use,  acknowledged 
the  receipt  of  some  of  them. 

Upon  these  facts,  the  question  arose,  whether  the  entry  in  the  plaintiffs' 
si:  Dp-book,  attested  by  one  of  them,  upon  solenm  affirmation,  was  sufficient^ 
in  this  case,  to  charge  the  defendant  ?  And  the  President  delivered  the  fol- 
lowing charge  to  the  jury. 

*Shippek,  President. — ^As  the  law  that  has  prevailed  upon  this  r«o4iA 
subject,  is  adapted  to  the  peculiar  situation  of  the  country,  it  will  nat-  '- 
orally  differ  from  the  law  which  is  established  in  other  places,  under  dif- 
foreut  circumstances.    Thus,  though  in  England,  the  shop-book  of  a  tradei^ 
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man  is  not  evidence  of  a  debt,  without  the  assistant  oath  of  the  clerk  who 
made  the  entry  ;  yet  here,  from  the  necessity  of  the  case,  as  business  is 
often  carried  on  by  the  principal,  and  many  of  our  tradesmen  do  not  keep 
clerks,  the  book,  proved  by  the  oath  of  the  plaintiff  himself,  has  always  been 
admitted.  The  practice  in  this  respect,  however,  has  been  confined  to  charge 
the  original  debtor,  to  whom  the  goods  were  sold  ;  for,  the  necessity  of  the 
case  only  required,  that  the  plaintiffs  oath  should  be  allowed  to  prove 
the  actual  delivery ;  and  it  would  be  highly  dangerous,  if  the  evidence, 
were  extended  to  establish  the  assumption  of  a  third  person  to  pay  the  debt. 

It  is  the  dutv  of  the  jury,  therefore,  to  consider,  whether  the  defendant, 
on  the  present  occasion,  is  the  original  debtor,  or  merely  a  person  assuming 
to  pay  the  debt  of  another.  If,  indeed,  it  appears,  that  he  has  sent  a  serv- 
ant, or  tradesman,  for  these  goods,  on  his  own  account,  he  is  clearly  liable; 
for,  when  they  come  to  his  use,  that  makes  him  the  original  debtor.  But 
if  I  go  to  a  shop  with  a  joiner,  and  say  to  the  master,  ^'  I  will  see  you  paid 
for  the  articles  with  which  you  trust  this  man  ;"  here,  though  I  am  liable, 
upon  proof  of  this  undertaking,  yet  it  is  not  in  the  character  of  the  original 
debtor,  for  the  joiner  who  received  the  goods  is  the  original  debtor  ;  but  it 
is  on  account  of,  what  the  law  terms,  my  collateral  promise  ;  which  cannot 
be  proved  by  the  testimony  of  the  party  interested,  but  may  by  a  note  in 
writing,  or  by  some  indifferent  witness  to  the  transaction. 

In  the  case  before  us,  the  evidence  of  the  justice  (Mr.  Howell),  is  not 
certain  as  to  the  circumstances  ;  for  the  goods  were  delivered  in  small  par- 
cels, from  time  to  time  ;  they  were  such  as  suited  the  joiner's  business  ;  and 
even,  from  the  plaintiff's  own  account,  they  were  applied  to  his  use,  though 
the  defendant  was  considered  to  be  liable  for  the  payment.  Whether  these 
facts,  therefore,  and  the  defendant's  previous  purchase  at  the  plaintiffs'  store, 
will  account  for  the  acknowledgment  of  having  received  a  part,  the  jury 
must  determine.  But  if  they  are  of  opinion,  that  the  defendant  has  only 
assumed  to  pay  the  debt  of  another  person,  the  plaintiffs  cannot  be  witnesses 
in  the  cause,  and,  consequently,  there  is  no  proof  of  the  assumption.  On 
the  contrary,  if  they  think  the  defendant  is  the  original  debtor,  the  plaintiiffs 
are  witnesses  to  prove  the  entry  in  their  book,  and  they  are  entitled  to  re- 
cover the  amount  of  their  demand. 

Verdict  for  the  defendant,  (a) 

(a)  In  Sterrett  t?.  Bull,  1  Binn.  287 ;  0.  J.  TiiiOhman  said,  "  In  consideration  of  the 
mode  of  doing  business  in  the  infancy  of  the  country,  when  many  people  kept  their  own 
books,  it  has  been  permitted, from  the  necessity  of  the  case,  to  offer  these  books  in  evidence. 
But  when  no  such  necessity  exist<^  when  the  fact  is,  that  clerks  have  been  employed, 
and  the  entries  made  by  them,  there  is  no  cause  for  violating  that  wiuo  principle,  that  no 
man  shall  be  allowed  to  give  testimony  for  himself.''  It  was  accordingly  held  in  that 
case,  that  where  the  entries  were  made  by  a  clerk,  he  must  be  produced,  or  proof  made 
that  he  is  dead,  or  out  of  the  power  of  the  court  In  a  more  recent  case  (Thompson  «. 
McKelvey,  13  S.  &  R.  127),  the  same  learned  judge,  in  reference  to  the  admissibility 
of  papers  purporting  to  be  a  book  of  original  entries  kept  by  the  plaintiff  himself,  re- 
marked, '*  This  kind  of  evidence  was  admitted  in  the  early  stages  of  the  settlement  of 
Pennsylvania,  from  necessity.  Business  was  small,  and  people  could  not  afford  to  keep 
clerks.  But  in  the  present  state  of  society,  a  strict  hand  is  Jo  be  kept  over  it  W^ 
must  not  extend  it  beyond  its  ancient  limits."  In  Mifflin  f>.  Bingham,  post^  272 ;-  G.  J. 
tf cKean  seemed  to  think,  that  the  books  of  a  defendant  were  evidence  to  determine  a 
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Shu^pen,  President,  said,  in  this  case,  that  the  court  would  never  open  a 
regular  judgment,  to  let  in  a  plea  of  the  statute  of  limitations,  (a) 


*Nkwmak  v.  Bbadlky.  [*240 

Evidence. —  Witness. 

When  evidence  is  ^ven  of  a  confession  by  a  defendant,  all  that  he  said  mnst  be  taken  togeiher, 

unless  there  are  circumstances,  which  render  improbable  what  he  said. 
An  attorney  may  be  a  witness  for  his  client,  although  his  judgment-fee  depends  on  his  success  in 
.  the  cause. 

In  this  case,  JSCoweU^  who  was  of  counsel  with  the  plaintiff,  proved  that 
the  defendant,  on  a  citation  to  show  cause  of  action,  Ac,  acknowledged 
that  he  borrowed  the  money  in  question,  from  the  plaintiff,  but  declared,  at  the 
same  time,  that  he  had  repaid  it.  This  was  the  chief  evidence  to  support 
the  action  ;  and  JHbtoeU  and  Tod  contended,  that  the  acknowledgment  was, 
of  itself,  sufficient  to  charge  the  defendant,  but  that  what  he  said  in  avoid- 
ance of  the  plaintiff's  demand,  ought  to  be  proved.     6ilb.  Law  of  £v.  51. 

Zfevf/j  on  the  contrary,  urged,  that  the  confession  must  be  taken  in  the 
whole,  as  well  that  part  which  acquits  the  defendant  from  the  debt,  as  that 
which  tends  to  charge  him  with  it.  Trials  per  Pais,  363.  He  allowed,  how- 
ever, that  there  were  some  cases,  where  the  confession  might  properly  be 
believed  against  the  party  who  makes  it,  though  rejected  in  those  points 
which  operate  in  his  favor.  Upon  an  indictment  of  larceny,  for  instance,  if 
the  defendant  says  he  had  the  stolen  goods  in  his  possession,  but  alleges 
that  he  bought  them,  the  jury  will  give  credit  to  the  former,  but  disregard 
the  latter  part  of  his  confession.    The  improbability  of  the  circumstance 

collateral  question,  as  that  a  third  person  was  the  defendant's  debtor  at  a  certain  period ; 
but  the  authority  of  the  case  in  the  text,  has,  it  is  believed,  never  been  shaken. 
Under  what  circumstances  shop-books  will  be  admitted  to  charge  a  party  to  the  suit,  see 
Ducoign  i).  Schreppel,  1  Yeatas  847  ;  Vance  v.  Fairis,  2  Dall.  217 ;  1  Yeates  821 ;  Og- 
den  f>.  Miller,  1  Bro.  147 ;  Wihner  v.  Israel,  Id.  257 ;  Wright  «.  Sharp,  Id.  844 ; 
Gurren  v.  Crawford,  4  S.  &  R.  6  ;  Rogers  v.  Old!,  6  Id.  404 ;  Ingraham  v.  Bockius,  9  Id. 
286 ;  Smith  v.  Lane,  12  Id.  80 ;  Summers  9.  McKim,  12  Id.  405 ;  Thompson  «.  McKel- 
vey,  18  Id.  126 ;  and  Kaughley  v.  Brewer,  16  Id.  188.  It  has  been  held,  that  the  pliuntiff 
was  not  competent  to  prove  the  handwriting  of  a  person  who  made  the  entries  in  his 
book,  and  who  had  subsequently  died.     Karsper  v.  Smith,  1  Bro.  app^x  liii 

(a)  In  Dutilh  v.  Miller,  2  Bro.  811 ;  Judge  Hemphill  remarked,  that  the  author- 
ity of  Brown  i>,  Sutter  remained  undisturbed  by  any  decision  in  the  state,  with  which 
they  were  acquainted.  The  court,  however,  in  that  case,  determined,  that  if  the  de- 
fendant (against  whom  judgment  had  been  entered  for  want  of  an  appearance)  would 
swear  that  the  money  was  actually  paid,  or  in  any  way  settled  or  accounted  for,  they 
would  not  restrict  him  from  pleading  the  statute  of  limitations ;  but  upon  a  general  affi- 
davit of  defence  merely,  they  would  not  open  the  judgment,  to  give  him  the  opportunity 
of  pleading  the  statute.' 

I  See  Ekel  v,  Snevilj,  3  W.  &  S.  278,  where  Ohief  Justice  OmsoH  says,  this  case  would  not  now 
he  held  for  law,  as  a  rule  of  practioe. 
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Sackbos  et  cH.^  ExecntorSy  ^.  Yasbovs* 
Opening  defauU. 

JMgpami  opened,  where  defendant,  by  mistake  of  the  attorn^,  had  noiioe  of  trial  on  a  wrong 
day. 

JuBOiOBNT  had  been  entered  by  non  sum  in/omuUuaf  in  thig  cause,  aa 
the  defendant  did  not  appear  on  the  day  of  trial    But  Sergeant  now  moFed 

(a)  ^  p.  Farrd  v.  McCiea,  po»%  p.  892.  In  Blight  «.  Ashley,  Peters  0.  C.  20,  Judge 
Washington  said,  "  The  whole  of  lui  entire  conTersation  may  be  given  in  evidence,  to 
explain  the  meaning  of  the  parties ;  the  testimony  cannot  be  garbled.  But  what  a  party 
has  said  at  one  time,  which  makes  against  him,  cannot  be  explained  by  declarations 
made  at  another  time,  which,  possibly,  were  made  to  get  rid  of  the  effect  of  former 
declarations. 

(5)  It  has  been  held,  that  an  attorney  or  counsel,  is  competent  to  give  evidence  for 
Us  dlent^  although  he  expects  to  leoeive  a  laiger  f  ee^  If  his  client  raoover.  Milss  «. 
D'Hara,  1  S.  A^  R.  82. 
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alleged  in  excuse  or  exoneration,  is  the  criterion  to  judge  from  ;  and  in  the  ti 

case  cited  from  Gilb.  Law  of  £y.  51,  the  improbability  that  so  large  a  sum  ■  t 

should  be  given  as  a  reward  out  of  so  small  an  estate,  was  perhaps  the  ground  '  i 
of  dec]su>n.    But  in  the  present  case,  the  object  (about  102.)  was  trilling  in 
itself,  and  no  circumstance  of  improbability  attended  the  defendant's  relation 

of  the  fact.  ' 

Shippek,  President. — ^This  is  the  very  case  put  in  the  books,  and  the  rule 
which  is  founded  upon  it,  extends  generally  to  all  civil  suits.  When  a  con- 
fession is  given  in  evidence,  all  that  was  said  must  be  stated,  and  the  whole, 
generally  speaking,  ought  to  be  taken  together,  unless  such  circumstances  of 
improbability  appear,  as  will  render  it  necessary  for  the  defendant  to  prove 
what  he  asserts  in  avoidance  of  a  conceded  fact,  (a)  It  is  true,  there  are 
some  occasions  when  a  jury  will  charge  a  man  with  what  he  acknowledges 
against  himself,  and  yet  refuse  to  credit  him  for  what  he  advances  in  his 
own  favor.  As,  if  he  should  admit,  that  he  purchased  the  goods,  which  the 
plaintiff  alleges  were  sold  to  him,  but  insists  that  he  paid  for  them  at  a  par- 
ticular time  and  place,  in  the  presence  of  certain  persons ;  and  those  persons, 
on  being  examined,  declare  that  they  were  present  at  the  time  and  place 
mentioned,  but  that  they  did  not  see  the  defendant  make  any  payment  to 
the  plaintiff  :  here,  undoubtedly,  the  rule  ought  not  to  operate. 

Li  the  present  case  also,  the  jury  will  not  be  influenced  by  the  defend- 
ant's saying  he  repaid  the  money,  if  they  do  not  think  it  credible,  or  if 
anything  can  be  gathered  from  the  evidence,  to  show  that  it  was  not  paidt 
when  he  says  it  was. 

•2411         *Verdict  for  the  plaintiff :  owing,  I  believe,  to  some  slight  testi- 
-*   mony,  that  seemed  to  repel  the  idea  of  the  defendant's  having  repaid 
the  money. 

When  JETotoeU  offered  himself  as  a  witness.  Levy  objected  that  he  was 
interested,  inasmuch  as  his  judgment-fee  depended  on  his  success  in  the 
cause.    But  the  objection  was  overruled  by  the  court.(5) 
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to  open  the  jodgmcmt,  upon  an  affidavit  that  the  defendant  had  notiee  of  the 
trial  for  the  17thy  instead  of  the  Idth,  and  that  there  was  a  joat  and  oon* 
acionable  defence. 


i»y  for  the  plaintiff,  said,  that  he  did  not  mean  to  contest  the  matter, 
bat  he  wished  it  to  be  settled,  whether  the  mistake  of  an  attorney  was,  in 
aach  cases,  sufficient  to  set  aside  a  judgment. 

Bt  thb  Coubt. — On  a  mistake  of  this  kind,  evidently  appearing^  we  can- 
not refuse  the  motion. 


PxHMAH  eC  al.  V.  Waths. 
Arrest  of  freeholder. 

flndar  the  net  of  17i4-^,  the  court  has  a  ri|^t  to  inquire  into  the  cheiiiiitanees  of  the  nwert  of 
a  freeholder  under  a  cajpioM^  and  to  reliere  him,  if  they  think  he  was  tnlnuipcf  hy  the  act  to  be 
exempted,  although  the  plaintiff  may  have  made  an  affidavit,  prenous  to  issuing  the  writ|  thai 
the  defendant  had  not  been  rtndad  in  the  state  for  two  years. 

A  BULB  had  been  obtained  to  show  cause  why  the  capuUy  which  issued 
in  this  case,  should  not  be  quashed,  the  defendant  being  a  freeholder  in  the 
county  of  Chester.  It  appeared,  that,  with  the  proBcipe  for  the  writ  an 
affirmation  of  one  Rumford  Davis  was  filed  in  the  prothonotary*s  office,  set- 
ting forth,  that  ^^  the  defendant  had  not  been  resident  in  this  state  for  two 
years  before  the  date  of  the  writ ;"  and  it  was  contended,  that  this  was  suf- 
ficient, under  the  act  of  assembly,  to  repel  the  defendant's  claim  of  privilege. 
(1  Sm.  Laws,  164). 

The  question,  therefore,  was,  whether  the  court  could,  notwithstanding 
the  affirmation  tiled  before  the  writ  issued,  inquire  into  the  matter  of  red- 
dence,  in  order  to  determine,  on  all  the  circumstances  of  the  case,  whether 
the  defendant  was  within  the  exceptions  of  the  act?  It  was  twice  argued, 
on  the  2l8t  and  33d  of  May,  by  Sergeanty  for  the  plaintiff,  and  Z/ewiSy  for 
the  defendant ;  and  the  substance  of  both  arguments  was  as  follows. 

For  the  plaintiff^. — The  act  of  assembly  rests  the  proof  exclusively  on  the 
affidavit  of  the  party,  or  some  person  for  him  ;  requiring  only  that  he  should 
make  the  fact,  which  defeats  a  freeholder's  privilege  from  arrest,  appear 
to  the  justice  who  grants  the  writ.  Nor  will  the  section  admit  of  the  di- 
vision for  which  the  adverse  counsel  contend  ;  because,  though  there  is  a 
clause  providing  that  things  shall  not  be  proved  by  affidavit,  which,  in  their 
nature  establish  a  higher  degree  of  proof  ;  as  judgments,  mortgages,  r*Qjo 
Ac,  yet,  *even  subsequent  to  that  clause,  it  is  said,  as  the  deponent  *- 
believes  ;  an  expression  which  manifestly  relates  to  the  first  part  of  the  sec- 
tion, and  necessarily  connects  the  whole.  If,  indeed,  the  court  were  to  in- 
vestigate the  facts,  both  parties  are  entitled  to  a  hearing,  and  a  new  and  pre- 
liminary scene  of  litigation  would  be  opened,  involved  in  endless  difficulties. 
The  legislature,  therefore,  wisely  made  the  filing  the  affidavit  before  the 
writ  issued,  the  conclusive  test  for  holding  the  defendant  to  bail ;  and  from 
the  circumstances  under  which  the  law  was  passed,  we  are  authorized  to 
assert,  that  without  these  easy  exceptions,  the  privilege  itself  would  never 
haye  been  granted. 
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Bat,  if  the  doctrine  which  the  opposite  side  advance  is  allowed,  the  2d 
and  dd  sections  of  the  act  would  contradict  each  other,  instead  of  holding 
that  clear  and  fair  meaning,  which,  taken  according  to  their  distinct  objects, 
they  naturally  present.  For,  should  any  one,  contrary  to  the  spirit  of  the 
Ist  section,  issue  a  capias  against  a  freeholder,  then  the  3d  section  provides 
a  remedy,  by  directing  the  court  to  stay  all  proceedings  against  the  defend- 
ant, until  they  examine  his  circumstances,  and  if  they  find  he  is  such  as  the 
act  intended  to  be  exempted,  they  are  required  to  abate  the  writ.  But  this 
is  in  the  case  of  an  arrest  in  the  first  instance,  and  not  of  a  capias  founded 
upon  an  afiidavit  previously  filed,  according  to  the  terms  of  the  2d  section  ; 
which  terms  make  a  condition  precedent,  and,  being  complied  with,  the 
most  wealthy  freeholder  is  subject  to  an  arrest ;  nor  can  the  court  after- 
wards interfere  to  relieve  him. 

For  the  defendant. — The  act  of  assembly  upon  this  subject  is  clearly  di- 
vided into  two  parts  ;  first^  it  treats  of  those  cases  which  depend  implicitly 
on  the  affidavit  of  the  party,  stating  the  facts  uncomplicated  with  law  ;  and 
secondly^  it  treats  of  those  cases  which  depend  on  their  respective  circum- 
stances, when  brought  into  question  before  the  court.  The  present  case 
does  not  come  within  the  first  class,  but  is  fairly  within  the  second;  for, 
having  enumerated  all  the  exceptions  which  may  be  proved  by  the  oath  of 
the  party,  or  some  person  for  him,  the  act  goes  on  to  state  the  exceptions 
which  are  to  be  made  appear  from  records  or  otherwise  ;  and  the  very  last 
of  these,  is  the  instance  on  which  the  controversy  arises. 

The  defendant's  objection  being  thus  warranted  by  the  letter  of  the  law, 
will  be  supported  likewise  by  the  principle  and  reason  of  the  thing.  For, 
would  it  not  be  absurd,  to  leave  it  to  an  illiterate,  though  honest  man,  to  de- 
termine what  constitutes  a  legal  residence  ?  or,  to  suffer  an  unprincipled, 
though  cautious  plaintiff,  to  take  advantage  of  a  short  absence,  to  justify 
his  swearing,  that  the  defendant  had  not  been  resident  within  the  state,  for 
two  years  before  the  arrest  ?  If  the  court  cannot  at  all  develop  the  circum- 
stances, it  will  make  no  difference  in  the  case,  whether  the  absence  is  for  a 
year,  or  a  day  ;  on  a  party  of  pleasure,  or  a  journey  of  business  ;  the  privi- 
lege of  the  most  substantial  freeholder  must  lie  for  ever  at  the  mercy  of  his 
antagonist ;  and  even  a  continental  ofiicer  dispatched  upon  the  duties  of  his 
♦24^1  pro^^ssion  to  another  state,  will  be  equally  liable  *to  this  constructive 
-'  abridgment  of  the  rights  of  citizenship.  A  stronger  illustration  ol 
this  truth  cannot  be  required,  than  the  cause  before  the  court ;  for  the  de- 
fendant has,  within  the  very  two  years,  specified  in  the  aflirmation,  rep- 
resented  this  conmionwealth  in  the  general  assembly,  in  the  state  conven- 
tion, and  in  congress  ;  and  yet,  it  is  contended,  that  the  vague  idea  of  an 
unlettered  individual  on  the  point  of  residence,  shall  be  sufficient  to  deprive 
him  of  the  privilege  of  his  freehold,  and,  in  effect,  to  declare  him  an  alien. 

There  is,  however,  an  essential  difference  between  residence,  and  abiding 
in  a  particular  place.  It  is  admitted,  that  the  defendant  did  not  abide 
within  the  state  for  two  years  before  the  arrest ;  but  we  contend  that, 
nevertheless,  in  contemplation  of  law,  his  residence  was  here  ;  for  a  man  is 
always  presumed  to  reside  where  his  family  is  ;  and  though  when  he  goes 
abroad  upon  any  temporary  avocation,  he  abides  in  that  district  to  which  he 
goes,  yet  this  does  not  destroy  his  original  domestic  residence.    By  one  act 
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of  assembly,  it  is  provided,  that  foreign  attachments  shall  only  issue  against 
such  as  are  not  resident  within  the  state  (1  Sm.  Laws,  45)  ;  and  by  another 
act  (1  Sm.  Laws,  181),  it  is  declared,  that  no  person  who  has  not  resided 

^  within  the  state,  two  years  before  his  imprisonment,  shall  have  the  benefit  of 

the  insolvent  laws  :  in  these  cases,  and  in  the  construction  of  the  poor  laws, 
and,  in  short,  of  all  the  statutes  in  which  the  word  occurs,  it  has  beep 
the  invariable  practice  of  the  courts,  to  inquire  into  the  facts,  upon  which  the 
residence  is  either  asserted  or  denied  ;  and  on  that  inquiry,  to  pronounce 
the  law.  Thus,  on  the  petition  of  one  Mclntirey  for  the  beir^fit  of  the 
insolvent  law,  although  he  had  been  absent  more  than  two  years  and  a  half ; 
yet,  as  it  was  in  proof,  that  he  was  a  native,  and  always  intended  to  return 
hither,  this  court  lately  determined,  that  his  residence  became  a  matter  of 
law,  and  that  the  anirmta  revertendi  was  sufficient  to  prevent  his  losing  the 
advantages  of  it.  (a) 

What  then  is  the  proper  interpretation  of  the  act  upon  this  subject  f 
That  the  party  shall  set  forth  in  his  affidavit  such  facta,  as  will  enable  the 
court  to  draw  the  legal  inference,  with  respect  to  the  defendant's  residence ; 
which,  after  all,  is  a  technical  term  (5  Burr.  2724),  and  the  maxim  is  well 
established,  that  a  witness  may  swear  to  matter  of  fact,  but  not  to  matter  of 
law.  This  rule,  indeed  (which  applies  in  all  cases  of  evidence),  satisfactorily 
explains  why  a  disjunctive  is  introduced  in  the  section  under  consideration  ; 
why  the  provision  in  the  former  part  of  the  clause,  that  the  jus'  ice  who 
grants  the  writ  shall  administer  the  oath,  is  omitted  in  the  latter  ;  and  why 

.  the  words,  the  plaintiff,  or  some  other  person  for  him,  are  dropped,  wl;en 

r  the  section  comes  to  treat  of  those  things  which  are  matter  of  law  ;  for  the 

expression,  as  the  deponent  believes,  at  the  same  time  that  it  precedes  the 
sentence  respecting  the  defendant's  residence,  evidently  relates  to  the  value 
of  the  estate,  and  not  the  mode  of  proving  the  incumbrances  that  affect  it. 
But  surely  the  legislature  could  not  mean  to  make  a  man  the  judge  both  of 
fact  and  *law  in  his  own  cause,  and  that  without  appeal.  Holt  r^^.. 
asserts  that  an  act  of  parliament  which  should  authorize  so  unreason-  ^ 
able  a  thing,  would  be  void  ;  and  it  is  fortunate,  on  this  occasion,  that  a  can- 
did review  of  the  law  itself  does  not  countenance  this  absurdity,  which  lies 
only  in  the  plaintiff's  construction.  The  first  clause  defines  the  persons 
privileged  ;  the  second  narrows  down  the  privilege  by  a  variety  of  excep- 
tions ;  these  exceptions  are  cither  in  fact  or  law  ;  and  the  exceptions  in  law 
are  such  as  must  either  be  determined  by  the  records  themselves,  or  by  the 
court,  upon  a  statement  of  the  facts  on  which  they  arise.  If,  therefore,  it 
had  been  intended  to  leave  the  matter  of  residence  entirely  to  the  affidavit 
of  the  party,  the  division  of  the  section  by  the  word  or,  would  have  been 
postponed,  and  this  sentence  must  then  have  been  classed  before  those  things 
which  are  to  be  proved  from  records  or  otherwise.  Nor  is  the  word  otherwise 
to  be  considered  as  merely  distinguishing  the  proofs  by  record,  from  those  by 
affidavit ;  but  as  meaning  such  other  evidence  as  the  conmion  law  requires  : 

I  for,  surely,  it  would  be  as  improper,  nay,  more  dangerous,  to  permit  a  man 

to  swear  as  to  the  residence  of  his  adversary,  than  as  to  the  existence  of  a  mort- 

(a)  Mr.  Ingraham,  in  his  Treatise  on  the  Insolvent  Laws,  page  IS,  says,  that  the 
record  has  been  searched  for  this  case,  without  success.  See  the  cases  £x  parte  Evans, 
Cooper  and. Nones,  stated  in  pages  11  and  12  fif  that  treatise. 
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gage  or  jadgment,  which  he  might  easily  ascertain,  bj  inspecting  the  dockets 
and  records  in  which  they  are  entered. 

Buty  let  us  suppose,  that  there  was  no  disjunctive  in  the  section,  and 
inquire  for  a  moment,  whether  the  court,  even  on  that  ground,  have  not  a 
right  to  investigate  the  facts  contained  in  the  affirmation  ?  By  the  last 
sentence  of  the  second  section,  all  the  affidavits,  taken  in  pursuance  of  the 
act,  are  directed  to  be  filed  :  now,  this  cannot  be  intended  merely  to 
show  that  an  affidavit  has  been  made,  for  that  would  sufficiently  appear 
from  the  entry  in  the  docket ;  but  as  another  more  beneficial  purpose, 
results  from  this  practice,  the  court  will  think  themselves  bound  to  support 
that  purpose,  as  the  real  object  of  the  legislature ;  and  will  determine, 
Accordingly,  that  the  filing  of  the  affidavits  is  intended  to  give  the 
judges  an  opportunity  of  seeing,  on  any  future  controversy,  whether  the  alleg- 
ations bring  the  case  legally  within  the  exceptions  of  the  act.  In  the 
instance  of  residence^  above  all  others,  as  few  plaintiffs  comprehend  the  tech- 
nical import  of  the  word,  this  provision  seems  to  be  indispensable ;  and 
when  the  third  section  says,  that  if  the  court  find  the  defendant  is  such  as 
by  the  act  is  intended  to  be  exempted  from  arrest,  it  furnishes  a  conclusive 
argument,  that  they  must  examine  the  evidence  produced  by  the  parties  ; 
for,  in  order  to  find  a  particular  object,  it  is  clearly  requisite,  in  the  first 
place,  to  search  for  it. 

These  ideas  on  the  subject  are,  likewise,  corroborated  by  the  uniform 
practice  of  the  courts  ;  which  has  been  to  issue  the  capias  at  once,  leaving 
the  proof  of  the  exception,  until  the  defendant  makes  his  claim  of  privilege. 
The  defendant  in  the  present  case  would  be  under  no  difficulty  to  obtain 
bail ;  but  the  principal  ground  of  his  opposition  is,  that  if  he  now  tacitly 
suffers  himself  to  be  arrested,  his  privilege,  by  the  words  of  the  act,  will  be 
for  ever  extinguished. 

*246l  *For  the  plaintiffs  in  reply. — Though  the  best  freeholder  may  be 
^  arrested,  after  notice  to  enter  special  bail,  yet,  as  this  is  a  compulsory 
process,  it  will  not  destroy  his  privilege  in  another  action.  To  do  that,  there 
must  be  a  willing  submission  to  an  arrest,  by  which  the  defendant  holds  out  to 
the  world  that  he  is  not  within  the  privilege  of  the  act. 

Residence  is  certainly  a  construction  of  the  law,  in  a  great  variety  of  in- 
stances. Nutbrown^9^  casCy  in  Foster  76,  shows  that  a  man  may  have  several 
places  of  residence,  and  any  of  them  may  be  the  subject  of  a  burglary.  So, 
by  the  poor  laws,  a  man  may  live  in  a  particular  place  all  his  life,  except 
one  day,  and  yet  not  acquire  a  legal  residence ;  for,  he  may  be  under  a 
certificate,  or  he  may  not  have  complied  with  the  conditions  of  the  stat- 
utes :  and  in  the  case  of  ambassadors,  although  they  actually  reside  abroad, 
their  children  are  deemed  natural  bom  subjects  of  the  realm.  5  Burr. 
2724,  is  grounded  on  the  words  of  the  act  of  parliament.  But  the  act  of  as- 
sembly in  discussion,  clearly  meant  a  literal  and  not  a  technical  and  con- 
structive residence,  or  it  would  not  have  been  made  the  subject  of  an  affida- 
vit, which  is  to  be  sworn  by  persons  not  generally  possessed  of  technical 
information. 

The  decisions  under  the  attachment  law,  establish  a  distinction  between 
inhabitants  and  residents  ;  as  in  the  case  of  Lazarus  Bamet  (ante,  p.  152)| 
where  the  foreign  attachments  were  quashed,  because  he  oame  under  the 
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former  description.  With  respect  to  decisions  under  the  insolvent  laws, 
whether  the  petitioner  has  resided  hi  the  state  two  years,  or  not,  is  a  matter 
immediately  before  the  court ;  but  in  the  present  case,  it  is  a  fact  to  be 
sworn  to,  in  order  to  entitle  the  plaintiff  to  a  certain  advantage.  The 
whole  law  is  connected,  indeed,  by  the  idea  of  an  aiiidavit ;  and  there  are 
many  instances  where  an  incumbrance  to  diminish  the  value  of  the  de- 
fendant's estate  may  be  proved,  without  producing  the  mortgage  or  record. 
For  example,  at  any  time  before  the  acts  for  recording  deeds  and  mort- 
gages, or,  within  six  months,  since  those  acts,  respectively,  evidence  might 
be  given  of  a  mortgage  in  the  hands  of  a  third  person ;  or  a  scrivener 
might  prove  that  he  had  witnessed  the  execution  of  a  conveyance  from 
the  defendant. 

The  reason  for  filing  the  affidavit  is,  that  it  may  appear  to  the  court  what 
it  contains ;  for,  swearing  to  anything  does  not  entitle  the  plaintiff  to 
bail.  If,  however,  it  is  made  in  conformity  to  the  act,  it  is  conclusive  ;  then 
(as  Lord  Mansfield  somewhere  expresses  himself),  he  is  sworn,  and  you  have 
no  remedy  but  to  prosecute  him.  The  act  says,  in  all  such  cases,  that 
is,  where  the  regular  afiidavit  is  made,  a  capias  shall  issue.  This  is  in- 
cluded in  the  very  clause  where  judgments  are  mentioned  ;  so  that,  in 
strictness,  the  exception  founded  on  judgments  ought,  likewise,  to  be  ac- 
companied with  an  affidavit.  Nor  is  this  making  a  man  the  judge  in  his 
own  cause  ;  for  he  only  swears  to  the  words  in  their  literal  and  customary 
meaning  and  import. 

*The  law  declares  that  if  any  freeholder,  exempted  from  arrest  by  r*o4ft 
virtue  of  this  act,  shall  happen  to  be  taken  by  a  writ  of  arrest,  the  *■ 
court  shall  abate  the  writ.  But,  if  an  affidavit  has  been  filed  agreeable  to 
the  2d  section,  no  man  can  be  a  freeholder  exempted  by  the  act  from  arrest; 
and,  consequently,  the  capias^  in  this  case,  shall  be  maintained.  The  act 
was  evidently  the  result  of  a  compromise  between  contending  parties  ;  one 
side  obtained  a  general  clause  exempting  freeholders  from  arrest ;  and  the 
other  side  guarded  against  this  privilege  by  a  proviso,  which,  in  fact,  puts 
it  in  the  power  of  any  person  to  compel  a  freeholder  to  give  bail.  But  if  the 
court  can  inquire  into  the  facts,  in  all  cases,  this  provision  is  a  mere  snare  ; 
for  should  the  weight  of  affidavits  be  eventually  against  the  plaintiff,  he  will 
not  only  lose  his  action,  but  be  condemned  in  treble  costs. 

Upon  the  Jirst  argument,  Shippbn,  President,  observed,  that  there  was 
considerable  ambiguity  in  the  act  of  assembly  ;  and  that  he  was  not  satisfied 
with  respect  to  the  meaning  of  the  expression  "  where  the  plaintiff  can  make 
appear  from  records,  or  otherwise,"  as  it  was  not  specified  to  whom  the  ex- 
ception should  be  made  appear.  He  said,  that  in  several  cases  (one  of  which 
he  remembered  was  on  Mr.  Itevi/^s  motion),  it  had  been  determined,  that  the 
second  section  of  the  act  was  disjoined  ;  and  that  no  affidavit  was  necessary 
to  support  the  exception  founded  upon  a  judgment,  which  was  the  legal  test 
of  its  own  existence,  and  no  other  evidence  would  be  received  to  prove  it. 
He  added,  at  the  same  time,  that  the  words,  as  the  deponent  believeSj  clearly 
related  to  the  defendant's  not  having  a  sufficient  estate  left  to  satisfy  the 
plaintiff's  demand  ;  that  it  is  not  necessary  to  set  forth  the  facts  in  the 
affidavit,  under  this  act,  as  it  is  in  England,  where  a  positive  affidavit  is  re- 
qni'ed  to  hold  the  defendant  to  bail ;  that  if,  indeed,  the  whole  of  the  second 
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section  were  coiinected,  it  would  amount  to  a  condition  precedent,  and  a 
positive  affidavit  would  preclude  the  court  from  any  inquiry  into  the  facts  ; 
but,  he  continued,  that  the  section  was  not  only  disjoined  by  the  words  of 
the  act  (in  the  iirst  place  admitting  proofs  by  affidavit  or  affirmation,  and 
in  the  second  place,  requiring  proofs  from  records  or  otherwise),  but  also  by 
the  reason  and  propriety  of  the  case,  which  will  not  permit  a  plaintiff,  in  his 
own  favor  to  determine  what  constitutes  a  legal  residence. 

Smith,  the  prothonotary,  being  asked  as  to  the  practice,  said,  that  in 
some  cases,  the  affidavits  were  filed  before,  but,  more  frequently,  after  the 
issuing  of  the  writ.  If  the  suggestion  was,  that  the  defendant  intended  to 
go  abroad,  the  affidavit  had  always  been  filed,  in  the  first  instance  ;-but  with 
respect  to  the  case  of  residence,  he  did  not  recollect  any  instance,  before  the 
present,  where  that  was  done. 

The  President  now  delivered  the  opinion  of  the  court: 

Shippen,  President. — ^We  have  found  some  difficulty  in  obtaining  a  satis- 
factory idea  of  the  meaning  of  the  second  section  of  this  act.  It  would 
♦247 1  ^^®™>  ^y  ^^  former  part,  that  the  exception  upon  *which  the  capias  is 
-'  grounded,  ought  to  be  made  appear  to  the  justice  who  grants  the  writ ; 
bat,  in  the  latter  part,  when  the  (Usjunction  of  the  clause  occurs,  the 
expression  is  general,  if  the  plaintiff  can  make  appear  from  records  or  other- 
wise, without  saying  to  whom  he  shall  make  his  allegation  appear.  At  first, 
indeed,  I  thought,  this  might  also  relate  to  the  justice  who  grants  the  writ ; 
but  on  a  further  consideration  of  the  subject,  I  am  convinced,  that  unless  the 
legislature  intended  something  more,  it  would  never  have  been  provided  by 
the  third  section,  that  the  court  shall  stay  all  proceedings  against  the  de- 
fendant, until  they  examine  his  circumstances  ;  for,  it  would  have  been  useless 
and  nugatory  to  direct  that  examination,  if  they  were,  nevertheless,  bound 
by  the  contents  of  the  affidavit. 

Besides,  upon  the  principles  of  common  justice,  it  is  material,  that  the 
court  should  have  the  power  of  making  an  inquiry  into  the  facts  ;  for,  though 
the  plaintiff^s  opinion  is  taken,  in  the  first  instance,  to  ascertain  whether 
there  is  a  sufficient  estate  left  for  the  payment  of  his  demand  ;  yet  it  would  be 
unreasonable,  to  deprive  the  defendant  of  his  privilege,  if  he  could  after- 
wards show,  that,  independent  of  a  trifling  mortgage  or  judgment,  an  ample 
security  was  left  for  his  adversary's  debt.  Nor  is  the  equity  of  the  case  less 
applicable  upon  the  question  of  residence  ;  for,  an  occasional  absence  of  a 
month,  or  a  week,  might  with  safety  be  made  the  foundation  of  the  affidavit 
required  by  the  act ;  and,  yet,  who  will  say,  that,  in  law  or  reason,  this 
ought  to  work  a  disfranchisement  of  the  defendant  ? 

The  law  is  explicit,  that  if  the  court  find  the  defendant  is  such  as  by  the 
act  is  intended  to  be  exempted,  the  writ  shall  be  abated  ;  and  this,  surely, 
also  implies  something  beyond  a  mere  inquiry,  whether  an  affidavit  has 
been  previously  filed.  If  he  is  such  "  as  by  the  act  is  intended  to  be  ex- 
empted,*' is  a  sentence  materially  to  be  regarded  in  the  clause  ;  for,  other- 
wise, it  would  have  been  sufficient  to  say,  that  if  no  affidavit  is  filed,  nor  any 
mortgage  or  judgment  is  produced,  the  defendant  shall  be  discharged  from 
the  action. 

It  is  e  fident,  upon  the  whole,  that  the  legislature  did  not  mean  to  subject 
a  citizen  of  large  estate  to  tlie  process  of  a  ecqnas,  on  aoooimt  of  a  short 
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abflence  from  the  state  ;  and  therefore,  we  are  of  opinion,  that  they  have 
left  a  controlling  power  in  the  court  to  inquire  into  the  circumstances  of  the 
case,  and  to  relieve  a  defendant  from  an  arrest,  if  we  think  he  was  intended 
to  be  exempted,  although  the  words,  that  he  has  not  been  resident,  may  be 
inserted  in  the  plaintiff's  affidavit. 

The  defendant  was,  accordingly,  allowed  to  controvert  the  fact,  of  his 
not  being  resident  in  the  state  for  two  years  before  the  writ  issued,  (a) 


* Jahbs  et  al.  v.  Younq.  [*248 

Affidavit 

An  affidATit,  to  open  a  jadgment,  may  be  made  by  a  third  person,  when  the  defendant  is  disabled 
by  sickness. 

JuDGMBNT  being  entered  by  default,  at  the  first  term,  Mifflin  had  obtained 
a  rule  to  show  cause  why  it  should  not  be  opened,  upon  the  affidavit  of  a 
third  person,  that  the  defendant  was  bed-ridden,  and  that  there  was  a  just 
and  conscionable  defence. 

Todd  afterwards  opposed  the  motion,  as  grounded  upon  the  affidavit  of  a 
third  person.    But — 

By  TBS  Court. — A  third  person,  fully  acquainted  with  the  circumstances, 
ought  certainly  to  be  admitted  to  make  the  affidavit  of  a  defence,  when  the 
party  himself,  from  extreme  sickness,  is  incapable  of  making  it ;  but  when 
he  is  present,  and  subject  to  no  disability,  it  is  regularly  incumbent  upon 
him  to  do  it.  This,  however,  is  a  case  under  very  particular  circumstances ; 
and  the  judgment  was  entered  at  the  first  term.  We  think,  therefore,  the 
judgment  ought  to  stand  as  a  security  ;  but  that  the  defendant  most  be  let 
into  a  trial,  upon  an  issuable  plea.' 


OOOPEB  V.  C0ATS8. 

Dqpreoiation. 

Under  the  act  of  1781,  ancfitors  were  appointed,  only  wliere  there  wis  a  iUpmi$  abovt  depreoii^ 
tion. 

On  a  rule  to  show  cause  why  auditors  should  not  be  appointed,  under 
the  act  of  assembly,'  the  defendant's  deposition  was  read,  wherein  he  swore 
that  no  question  of  depreciation  could  arise  in  this  cause. 

(a)  This  case  came  before  the  court  again,  in  the  following  September  term,  when  the 
defendant  having  produced  evidence  to  establish  his  residence,  the  rule  to  show  cause 
why  the  writ  should  not  be  quashed,  was  made  absolute.  See  the  case,  poBt^  p.  848, 
Where,  however,  the  plaintiff  has  mode  an  affidavit  that  he  had  demanded  security  of 
the  defendants,  before  issuing  the  writ,  counter-evidence  will  not  be  admitted.  Filler  e. 
Harman,  2  Yeates  280 ;  See  also,  Barnard  t;.  Field,  po»ty  p.  848 ;  Fitlei  v.  La  Bruere^ 
1  S.  &  R.  868 ;  Jack  e.  Shoemaker,  8  Binn.  280. 

*  As  to  the  making  of  af&davits  of  defence,     ant,  see  Bright  Dig.  1964. 
loder  the  sUtate,  by  another  than  the  defend-        *  Act  8d  April  1781.  1  8n  Laws,  51<t. 
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By  thb  Court. — ^The  words  are  so  very  general  and  oon.prehenaiye| 
that,  if  the  spirit  and  intention  of  the  law,  expressed  in  the  preamble  and 
other  sections,  were  not  to  be  considered,  they  would  include  every  cabe 
arising  between  the  periods  mentioned  in  the  act.  But  it  is  inconsistent 
with  the  constitution,  and  with  justice,  that  the  trial  by  jury  should  be  taken 
away  in  this  manner ;  and  therefore,  the  courts  of  justice  have  always  deter- 
mined, that  auditors  shall  be  appointed  only  where  there  is  a  dispute  about 
the  depreciation. 

The  rule  disohaiged. 
HaUoweU^  for  the  plaintifE.    SergearU^  for  the  defendant. 


Wallacb,  surviving  partner,  v.  Fttzszhmons,  special  baiL 

Pa/rtnerahip. 

Payment  by  the  garnlBhee  in  a  foreign  attachment,  of  one-half  of  a  debt  attached  for  a  partneiw 
ship  claim,  to  the  executor  of  a  deceased  partner,  is  not  sufficient  to  exonerate  such  gamisheei 
pro  taniOy  as  against  the  surviving  partner. 

The  case  was  this  :  Hoe  &  Harrison,  of  Virginia,  being  indebted  to 
Wallace  &  Smith,  Wallace,  as  surviving  partner  of  Smith,  issued  a  foreign 
attachment  against  them,  and  attached  their  effects  in  the  hands  of  Fitz* 
Simmons.  Judgment  was  obtained  on  this  attachment,  at  the  third  term  ; 
and,  afterwards,  Fitzsimmons  entered  special  bail.  The  cause  then  pro- 
*249l  ^®^^^^>  ^^^^^  judgment  was  finally  *obtained  against  Hoe  &  Harrison, 
^  and  upon  the  return  of  a  ca.  8a.y  non  sunt  invenerunty  an  amicable 
scire  facias  was  entered  against  Fitzsimmons ;  judgment  was  thereupon  ob- 
tained, and  an  execution  issued  for  the  whole  sum  recovered  against  the 
principals  in  the  original  suit.  It  appeared,  that  during  these  proceedings, 
the  executor  (who  was  also  the  brother)  of  Smith,  the  deceased  partner,  ap- 
plied to  Fitzsimmons,  and  forbade  his  paying  more  than  one-half  of  the 
money  to  Wallace  ;  offering  an  indemnification  for  the  payment  of  the  rest 
to  him,  and  alleging  that  the  partnership  was  considerably  indebted  to  the 
estate  of  the  deceased.  Fitzsimmons,  accordingly,  gave  notice  of  this  appli- 
cation to  Wallace,  and  afterwards,  paid  one-half  of  the  money  to  the  exec- 
utor ;  although  a  letter  from  him  to  Wallace  was  produced,  in  which  he 
had  declared,  that  he  would  not  pay  it  either  to  him  or  to  Smith,  but  that 
the  law  should  take  its  course,  and  determine  the  right  between  the  executor 
and  the  partner. 

A  rule  was  obtained  which,  in  the  argument,  the  counsel  consented  to 
consider,  either  as  a  rule  to  show  cause  why,  on  paying  to  the  plauitiff  *J\H. 
(being  one-half  of  the  sum  recovered  from  Hoe  &  Harrison),  the  proceedings 
on  the  execution  should  not  be  stayed  ;  or,  as  a  rule  to  show  cause  why  the 
execution  should  not  be  set  aside,  and  the  judgment  opened,  in  order  to  let 
the  defendant  into  a  trial,  on  the  plea  of  payment. 

On  this  rule,  two  ques^  ions  were  brought  before  the  court :  Ist,  In  point 
of  fact,  whether  Wallace  had  acquiesced  in  the  payment  of  the  executor? 
and  2d,  In  point  of  law,  whether  the  payment  to  the  executor  did  not  dis- 
charge Fitzsimmons  from  the  demand  of  the  surviving  partner  ? 
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The  defendant's  counsel  endeavored  to  show,  that  Wallace's  silence,  after 
he  was  inf  onned  of  the  executor's  claim,  amounted  to  an  acquiescence  in  the 
payment ;  and,  consequently,  that  Fitzsimmons,  who  was  an  innocent  stake- 
holder, ought  not  to  be  made  liable  for  the  repayment  of  the  money.  4  Burr. 
1985;  2  Ld.  Raym.  1210;  Bull  N.  P.  183. 

But  as  this  argument,  in  point  of  fact,  did  not  seem  to  be  supported  by 
the  testimony,  they  contended,  that,  in  point  of  law,  the  payment  of  a  debt 
to  the  executor,  or  other  representative  of  a  deceased  person,  was  a  good 
payment ;  and  that  the  courts  of  justice  would  not  unravel  it,  in  an  action 
by  a  surviving  partner,  to  compel  a  second  payment  of  the  same  debt.  In 
this  case,  they  said,  it  was  to  be  presumed,  the  deceased  did  not  die  insolv- 
ent, because  he  had  left  a  will ;  and  whatever  property  he  was  worth,  after 
payment  of  his  debts,  the  executor,  who  was  also  his  heir-at-law,  was  clearly 
entitled  to  receive.  They  allowed,  that  the  surviving  partner  was  the  prop- 
er person  to  collect  the  joint  credits  ;  but  urged,  that,  when  they  were  col- 
lected, he  became  merely  a  trustee  for  the  executor,  or  next  of  kin  ;  and 
hence,  they  inferred,  that  if  there  was  really  a  balance  on  the  company  ac- 
counts in  favor  of  the  deceased  partner,  a  strong  principle  of  equity  inter- 
posed, that  his  representatives  ^should  not  be  compelled  to  take  a  cir-  t^oka 
cuitous  route  to  obtain  it ;  more  particularly,  when  it  must  affect  the  '- 
interest  of  a  third  person. 

But  it  was  answered,  for  the  plaintiffs  that  this  was  the  first  instance  in 
which  it  had  been  suggested,  that  an  executor  of  one  partner  could,  in  this 
way,  settle  the  partnership  accounts.  The  law  which  makes  the  surviving 
partner  liable  for  the  joint  debts,  by  a  necessary  consequence,  gives  him  the 
exclusive  control  over  the  partnership  effects,  and  every  action,  founded  on 
a  joint  transaction,  must  be  brought  in  his  name.  The  general  rule,  indeed, 
with  respect  to  joint  owners,  is,  that  the  interest  itself  shall  survive  ;  but  in 
the  case  of  partners  in  trade,  it  is  only  the  right  of  action,  and  not  the  in- 
terest, to  which  the  survivor  is  entitled.  This  right,  however,  is  essential  to 
justice,  and  for  the  benefit  of  commerce ;  for  the  inconvenience  would  be 
inconceivable,  if,  upon  every  suggestion  of  a  balance  due  to  a  deceased  part- 
ner, it  was  incumbent  on  the  survivor  to  travel  into  all  the  circumstances  of 
the  company.  In  the  action  between  Mc  Cartey^  surviving  partner  of  Cum- 
mings,  against  Nixoriy  it  appeared,  that  the  defendant  had  administered  on 
the  estate  of  the  deceased  partner,  and  retained  the  company  effects  for  a 
separate  debt  due  to  him  from  Cummings ;  but  the  supreme  court  deter- 
mined, that  the  administrator,  in  that  case,  had  no  right  to  retain  :  and  that 
he  must  resort  to  his  action  of  account-render  against  McCartey,  in  order  to 
obtain  satisfaction  from  the  joint  stock,  (a) 

With  respect  to  the  presumed  acquiescence  of  Wallace,  it  was  observed, 
t})at  the  evidence  contradicted  the  presumption ;  and  that,  independent  of 
every  other  consideration,  Wallace's  continuing  to  prosecute  the  suit, 
amounted  to  a  prohibition.  There  is,  therefore,  no  fact  upon  which  the 
cause  could  be  submitted  to  a  jury  ;  whether  the  payment  to  the  executor 
is  good,  or  not,  being  a  matter  of  law. 

(a)  See  this  case  briefly  stated,  in  a  note  to  2  DalL  Ofiw 
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SmppKN,  President. — ^It  may  probably  be  a  hardship  upon  the  defend- 
ant, but  he  has  certainly  made  himself  liable  to  the  plaintiffs  demand.  A 
payment  to  an  executor  or  administrator,  can  be  no  satisfaction  to  a  surviv- 
ing partner,  who  has  the  sole  right  of  suing  for,  and  of  receiving  the  moneys 
due  to  the  company.  The  point  of  law  is,  therefore,  exceedingly  clear.  Nor 
can  we,  in  this  manner,  attempt  to  investigate  the  partnership  accounts. 

With  respect  to  the  point  of  fact,  it  does  not  seem  to  be  at  all  established. 
If,  indeed,  the  acquiescence  of  the  plaintiff  had  been  proved,  we  should  have 
thought  it  a  proper  subject  for  a  jury  to  determine.  But,  as  the  matter 
stands,  we  must  leave  the  defendant  to  his  consolation,  that  even  if  he  has 
not  already  taken  an  indemnification,  he  may  recover  the  money  back  from 
the  executor,  having  paid  it  in  his  own  wrong. 

The  rule  discharged*  (a) 

Lema^  for  the  plaintiff.     WUson  and  Itawle^  for  the  defendant. 


*251]  *SOHL088ER  V.   LeSHES. 

Practice. — HuZe  for  trial  or  nonjpraa. 

Inoebsoll  read  an  affidavit,  stating  the  want  of  a  material  witness,  who 
had  been  subpcenciedy  and  moved  to  put  off  the  cause  for  that  reason. 

Levy  prayed,  that,  if  the  cause  was  continued,  it  might  be  under  a  rule 
to  try  next  term,  or  non  proa  ;  and  mentioned  a  case  argued  in  this  court  by 
ZfCwis,  when  it  was  so  ruled. 

IngersoU  objected,  that  the  rule  for  trial  or  non  pros^  was  granted  upon 
some  laches  on  the  part  of  the  plaintiff  ;  and  that  there  was  no  idea  of  that 
kind  in  the  present  case.  He  added,  that  the  practice  in  the  supreme  court 
was  contrary  to  the  rule  prayed  for.  (5) 

Bt  the  Coubt. — ^Let  the  rule  be  entered :  but  this  will  not  preclude  the 
plaintiff  from  showing  reasonable  cause  of  delay,  at  the  next  term.(c) 


SmppEN's  Lessee  v.  Bubh. 

Reference. — Agreement  of  attorney. 

Bankson  moved  for  the  appointment  of  referees  in  this  casue,  in  the 
absence  of  the  opposite  counsel ;  though,  as  he  said,  by  agreement. 
But— 

By  THE  CouET. — It  is  an  invariable  rule  not  to  appoint  referees,  but  in 
the  presence  of  both  parties.  So  many  disputes  have  arisen  about  what 
was  the  meaning  of  the  attorneys,  that  we  have  determined  not  to  pay  any 
regard  to  agreements,  which  are  not  reduced  to  writing. 

(a)  Bell  n,  Newman,  5  S.  &  R.  86 ;  Penn  v.  Butler,  4  Dall.  854  See  Alexander  e. 
Coulter,  2S.  &R.  494; 

(6)  Hannum  o.  Gregg,  2  Yeates  240 ;  Todd  v.  Thompson,  2  DalL  lOS. 
(0)  See  Bowen  v.  Douglas,  2  DalL  44. 
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r-  Practice. — RuU  to  take  depositions. 

IIallowell  moved  for  a  rule  to  take  the  depositions  *>£  goiag  witnesseSi 
Ac,  before  the  return  of  the  writ  in  this  cause. 

I  By  the  Cotjbt. — ^It  has  not  been  determined,  upop  argument,  though 

Q  often  mentioned  at  the  bar,  whether  we  can  grant  the  rule,  before  the  re- 

f  turn  of  the  writ,  or  not.     But  it  has  been  the  practice  to  take  the  deposi- 

g  tion,  de  bene  esse,  under  a  rule,  subject  to  the  opinion  of  the  court ;  and 

I  this  upon  the  antJaority  of  the  case  in  Sheridan.     Notice,  however,  should 

be  given  to  the  defendant,  as  no  appearance,  by  attorney,  can  be  yet  en- 
tered, (a) 

♦KoBEETflON  et  cH.  V.  VooLB.  [*263 

Notice  of  non-payment. 

If  the  holder  of  a  pramisBory  note  neglect  to  give  notice,  in  a  reasonable  time,  to  the  faidorser,  of 
non-payment  by  the  maker,  or  receive  part  of  the  money  from  the  drawer,  and  give  him 
farther  time  for  the  balance,  the  indorser  will  be  discharged. 

What  constitutes  reasonable  notice,  is  a  matter  of  fact  for  the  jury  to  determine. 

Ik  this  action,  the  plaintiffs  declared,  as  indorsees,  upon  a  promissory 
note,  against  the  defendant,  as  indorser,  both  the  parties  residing  in  the  city 
of  Philadelphia.  It  appeared  on  the  trial,  that  the  note  was  drawn  on 
the  10th  April  1786,  and  that  it  was  protested  for  non-payment  on  the 
12th  June  1786  ;  but  on  the  5th  of  July,  and  on  the  23d  of  August  follow- 
ing, the  plaintiffs  received  several  partial  payments  from  the  maker,  with- 
out attempting  to  give  notice  of  the  protest  to  the  indorser,  until  after  the 
last  of  those  payments,  when  the  maker  had  become  greatly  embarrassed 
in  his  circumstances.  Nor  was  there,  indeed,  any  other  evidence  of  no- 
tice, previously  to  the  commencement  of  the  action,  to  March  term  1787, 
than  that  the  plaintiff's  clerk  had  frequently  called  at  the  defendant's  store, 
but  was  not  certain,  that  he  had  ever  seen  him,  or  left  a  note  of  his  busi- 
ness. 

IngeraoU  moved  for  a  nonsuit,  on  two  grounds  :  1st.  Because  the  re- 
ceipt of  a  part  of  the  money  from  the  maker,  is  a  discharge  of  the  indorser 
for  the  whole  :  and  2d.  Because  the  plaintiffs  did  not  give  reasonable  notice 
of  the  protest  to  the  defendant. 

1st.  On  the  first  point,  he  contended,  that  the  indorser  of  a  promissory 
note  is  only  a  warrantor  that  he  will  pay  the  money,  if  the  maker  does  not ; 
and  that  if  the  indorsee  receives  a  part,  he  takes  upon  himself  to  give  credit 
to  the  maker,  and  discharges  the  indorser.  HaU  v.  IHtfield,  1  Wils.  46 ; 
s.  p.  KeUock  V.  Robinson,  2  Str.  745. 

2d.  With  respect  to  the  second  point,  he  cited  Tindal  et  al.  v.  Brovm, 
1  Term  Rep.  167,  Easter,  27  Geo.  IIL,  where  it  is  said,  that  when  a  note  is 
not  discharged  by  the  maker,  the  holder  must  give  reasonable  notice  to  the 
indorser;  that  this  means  something  more  than  making  it  known  ;  for  it  is 

(a)  See  Stotesbury  v.  Goyenhoyen,  anU^  p.  164,  and  the  note  to  that  case. 
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not  enough,  that  he  says  the  maker  has  not  paid,  bat  he  mnst  declare  that 
he  does  not  mean  to  give  credit ;  and  therefore,  when  the  circumstances  are 
ascertained,  what  is  reasonable  notice,  is  a  question  of  law,  and  not  of  fact. 
As  to  the  giving  time,  the  holder  does  it  at  his  peril,  for  it  has  never  been 
detci*mined  that  the  indorser  is  liable,  where  the  holder  has  given  credit  to 
the  maker;  so  that  the  want  of  notice  is  tantamount  to  payment.     Id.  712. 

Sergeant  and  Bartoriy  for  the  plaintiffs,  argued:  1st.  That  the  accept- 
ance of  a  part  shall  not  prejudice  the  holder  of  a  bill  or  note  ;  Marius  0,  8, 
9,  86,  87  ;  and,  as  upon  the  authority  of  this  book,  the  court  had  determined 
a  former  question,  (a)  they  said  it  could  not  be  shaken,  in  the  present  in- 
stance, by  1  Wils.  46,  which  was  not  a  decision  in  the  principal  case,  but  an 
obiter  dictum^  referring  to  a  preceding  determination  for  an  argument  d 
fortiori ;  nor  by  2  Str.  745,  which  was  a  short  nisi  prius  note.  Besides, 
these  reports  give  no  reason  for  their  decisions,  but  Marius  assigns  a  very 
satisfactory  one  for  his  doctrine;  to  wit,  that  it  is  beneficial  to  the  indorser 
♦oKQi  ^^^^  *^®  *holder  should  receive  as  much  of  the  money  as  he  can  from 
253J  the  maker,  since  thereby  so  much  is  saved  to  him.  There  is  a  material 
difference,  however,  between  the  principles  and  usage  in  London  and 
Amsterdam,  and  the  custom  of  Philadelphia,  upon  this,  as  well  as  the  point 
of  notice;  for  long  indulgence  and  the  course  of  business,  have  not  yet 
brought  us  to  the  precise  and  strict  practice  of  those  capitals. 

2d.  With  respect  to  the  second  objection,  they  said,  that  the  plaintiff^s 
clerk  went  repeatedly  in  pursuit  of  the  defendant;  and  proof  of  making 
inquiry  after  him  is  sufficient  to  excuse  giving  notice,  unless  he  shows  that 
he  might  have  been  found.  Bull.  N.  P.  273,  274.  But,  at  all  events,  they 
insisted,  that  what  was  reasonable  notice  was  a  matter  of  fact,  and  not  of 
law;  1  Str.  508;  2  Id.  829,  1175;  1  W.  Black.  1.  For,  though  it  is  true, 
that  there  are  many  facts,  upon  which,  if  the  jury  proceed  contrary  to  the 
opinion  of  the  court,  a  rehearing  will  be  granted  ;  yet  they  must,  at  last,  be 
determined  by  a  verdict.  In  trover,  for  instance,  the  conversion  can  only 
be  found  by  a  jury,  it  cannot  be  found  by  the  court.  That  reasonable  notice 
is  a  fact  of  the  same  kind,  was  conceded  by  very  eminent  counsel  (Dun- 
ning), in  opposition  to  the  interest  of  his  client.  Doug.  496-7.  The  pro- 
priety of  the  rule  is  abundantly  more  striking  here  than  in  England;  and  as 
a  jury  alone  can  decide  upon  the  circumstances  of  the  country,  and  the  rela- 
tive situation  of  the  parties,  it  ought  to  be  left  to  them  to  ascertain  the 
reasonableness  of  the  notice. 

Ingersolly  in  reply,  said,  that  the  case  was  of  great  importance  to  the 
mercantile  interest ;  and  that  the  mischief  would  be  fatally  extensive,  if 
the  adverse  arguments  prevailed.  He  contended,  however,  that  in  whatever 
form  the  plaintiffs  choose  to  proceed,  they  must  fail  in  their  action.  For,  if 
they  bring  their  suit  at  common  law,  then  it  cannot  be  maintained  at  all ; 
since,  at  common  law,  a  chose  in  action  is  not  assignable  ;  nor  is  an  assignor 
responsible,  unless  he  expressly  warrants;  and,  if  they  bring  it  upon  the  cus- 
tom of  merchants,  then,  in  order  to  recover,  they  must  show  that  they  have, 
on  their  part,  complied  with  the  custom,  which  required  that  reasonable 
notice  of  the  non-payment  should  have  been  given  to  the  defendant.    Bat, 

(a)  In  Gerard  v.  La  Goste^  mtU^  p.  IM. 
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as  the  oommon  law  is  Dot  applicable,  and  the  act  of  assembly  does  not  med- 
dle with  the  case  of  indorsers  and  indorsees,  the  declaration  mast  un- 
doubtedly be  founded  upon  the  statute  of  Anne^  and  the  custom  of  mer- 
chants; and  if  the  plaintiffs  are  allowed  to  take  advantage  of  these  to  main- 
tain their  action  (waiving  the  question  whether  the  statute  extends  to  this 
country),  the  defendant  cannot  be  precluded  from  taking  advantage  of 
them,  likewise,  to  support  his  defence.  Upon  this  ground,  the  usage  must 
be  universal;  for,  the  statute  of  Anne  places  promissory  notes  on  the  same 
footing  with  inland  bills  of  exchange,  and  inland  bills  of  exchange,  in  the 
preceding  reign  of  Wm.  III.,  had  been  placed  on  the  same  footing,  with 
foreign  bills — so  that  any  distinction  between  the  cities  of  Amsterdam  and 
London,  and  *the  city  of  Ph^adelphia,  cannot  be  maintained ;  the  r^oe^ 
usage  is  everywhere  the  same ,  and  the  construction  of  the  statute  ' 
will  not  be  different,  merely  from  a  difference  in  the  place. 

It  is  settled,  by  the  common  law,  as  well  as  under  the  statute,  that  he 
who  gives  a  new  credit  is  bound  ;  this  is  not  contradicted  by  the  doctrine 
laid  down  in  Marius  ;  and  the  case  in  Lord  Raymond  is  corroborative.  In 
Marius,  the  money  is  presumed  to  be  received  at  the  time  the  note  becomes 
due,  the  protest  is  made  at  the  same  instant,  and  notice  of  the  dishonoring 
is  given  as  soon  as  possible — so  that  there,  undoubtedly,  the  indorser  is 
benefited  by  the  indorsee's  taking  a  part  of  the  money,  and  runs  no  risk  for 
the  want  of  information  respecting  the  fate  of  the  bill  or  note  ;  but  in  the 
present  case,  the  money  was  received,  at  least,  three  months  before  any 
attempt  to  give  notice,  and  in  the  meantime  the  maker  became  insolvent. 
The  court  argue  in  Wilson,  as  from  a  fixed  principle,  that  the  indorsee's 
receipt  of  a  part  from  the  maker  is  a  discharge  of  the  indorser  for  the  whole; 
and  Strange,  though  a  nisiprius  report,  is  in  point  in  all  its  circumstances. 

He  contended,  that  the  case  cited  in  Bull.  N.  P.  was  in  favor  of  the 
defendant,  on  the  second  point ;  for  he  had  shown,  that  he  might  easily  have 
been  found  ;  and  where  the  parties  reside  in  the  same  town,  not  a  moment 
should  elapse  between  the  protest  and  the  notice.  1  T.  R.  167.  The  supreme 
court,  in  Steinmetz  v.  Currie,{a)  said,  that  in  all  universal  questions  of  a 
mercantile  nature,  the  Term  Reports  were  to  be  received  as  authority  ;  this 
was  resolved,  in  opposition  to  cases  for  100  years  back,  showing  a  different 
practice  with  respect  to  notice  ;  and  in  Donaldson  v.  Cooper y{h)  the  judgeb 
refused  to  hear  the  evidence  of  merchants  as  to  usage,  because  the  point  had 
already  been  determined.  As,  therefore,  it  has  been  settled,  that  reasonable 
notice  is  a  question  of  law,  and  not  of  fact,  the  plaintiff  cannot  now  bring  it 
into  doubt  and  controversy. 

Shippkn,  President,  delivered  the  opinion  of  the  court  to  the  following 
effect. — 

This  is  a  motion  for  a  nonsuit,  upon  two  grounds  :  first,  that  the  plaint- 
iff, by  an  acceptance  of  part  of  the  money  from  the  maker  of  the  note  in 
question,  has  discharged  the  indorser ;  and  secondly,  that  he  is  also  dis- 
charged, because  due  notice  of  the  non-payment  of  the  note  was  not  given 
to  him.     It  is  to  be  observed,  that  with  regard  to  discharging  the  parties  to 

(a)  Po9t,  p.  270. 

(J>)  See  also  Henry  o.  Risk,  poit^  p.  26ft. 
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bills  of  ezcliange,  the  law  makes  a  material  difference ;  for  some  of  them 
can  only  be  discharged  by  an  express,  but  others  may  be  discharged  by  an 
implied  exoneration.  Thus,  the  acceptor  of  the  bill  cannot  be  discharged 
by  any  construction  in  law;  and  though  the  holder  proceeds  against  the  iu- 
dorser,  and  receives  part  of  the  money  from  him,  this  will  not  prevent  his 
afterwards  resorting  to  the  acceptor  for  payment  of  the  balance.  Dingwall 
V.  DunsteVy  Doug.  235.  In  the  instance  of  a  promissory  note,  the  maker 
stands  in  the  place  of  an  acceptor.  Johnson  v.  Kennion,  2  Wils.  263. 
♦2*5 51  ^^^  ^^  indorser  is  only  a  security  that  the  *acceptor  of  the  bill,  or 
■*  the  maker  of  the  note,  shall  pay  the  money  ;  and  therefore,  if  the 
holder  is  guilty  of  any  neglect  in  endeavoring  to  recover  it,  that  will  cer- 
tainly be  an  implied  discharge  of  the  indorser.  If,  for  instance,  the  holder 
takes  upon  himself  to  give  further  time  for  payment,  or  receives  a  part  of 
the  money,  and  gives  time  for  the  rest,  the  nature  of  the  transaction  is 
essentially  changed,  and  the  indorser  is  no  longer  responsible,  (a)  The  same 
principle  applies  to  the  second  point ;  for,  if  the  holder  of  a  note,  without 
giving  notice  to  the  indorser  of  its  being  dishonored,  retains  it  so  long  in 
his  hands,  after  the  day  of  payment,  as  to  create  a  presumption  that  he 
means  to  take  upon  himself  to  give  a  new  credit  to  the  maker,  the  want  of 
notice  in  this  c<ase  will  likewise  operate  as  a  discharge. 

This,  however,  cannot  be  determined  in  the  same  manner  here,  that  it  is 
in  England.  In  that  country,  regular  posts  are  established,  the  correspond* 
ence  between  the  great  commercial  towns  punctually  maintained  ;  and  the 
communication,  throughout  the  kingdom,  is  commodious,  certain  and  un- 
interrupted. These  circumstances,  therefore,  render  it  easy  to  make  a 
general  rule — of  which  the  cases  cited  for  the  defendant  from  Term  Re- 
ports, expressly  speaks.  But  in  Pennsylvania,  there  are  some  roads  which 
the  posts  never  travel,  and  some  seasons  in  which  the  communication  be- 
tween the  different  parts  of  the  state,  is  exceedingly  difficult  and  precarious: 
How  then  can  a  general  rule  be  made,  so  as  to  ascertain  everywhere,  and  at 
all  times,  the  reasonable  time  of  the  notice  ?  The  attempt,  if  not  totally 
impracticable,  would,  in  its  consequences,  be  dangerous  and  inconvenient. 

But,  with  regard  to  the  particular  case  before  us,  there  can  be  no  doubt 
that  the  right  of  indorsees  to  call  upon  the  indorsers,  must  be  founded  upon 
the  custom  of  merchants  :  for,  the  indorsement,  considered  at  common  law, 
amounts  only  to  an  assignment  of  all  the  property  in  the  bill  or  note, 
without  making  the  assignor  responsible,  in  the  event  of  a  non-payment. 
How  far,  however,  promissory  notes  are,  in  this  state,  upon  the  same  footing 
with  bills  of  exchange,  is  a  question  sub  judice  in  the  supreme  court  ;(b) 
and  therefore,  it  would  be  going  out  of  our  duty  to  give  a  decision  upon  it 
at  this  time.  Yet,  it  must  be  observed,  that  the  statute  of  Anne  has,  in 
some  respects  been  extended  to  this  country,  (c)  For  the  uniform  practice 
has  been,  to  bring  actions  upon  promissory  notes,  as  such  ;  and  not  actions 

■ 

(a)  It  has  been  held,  that  the  indorser  is  not  discharged,  by  the  holder  taking  from 
the  maker,  a  mortgage,  of  the  same  date  with  the  note,  as  collateral  security  for  pay- 
ment of  the  note.     Ligget  v.  Bank  of  Pennsylvania,  7  S.  &  R.  218. 

(b)  In  the  case  of  McCulIough  v.  Houston,  post^  p.  444. 

(c)  Stat  3  &  4  Anne,  e,  9;  ''The  1st,  3d,  4th  and  8th  sections  of  this  statuto  ata  in 
force."    Report  of  the  Judges  of  the  Supreme  Court 
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of  indebitatus  ctssumpsit,  which  was  the  proper  action,  according  to  the 
opinion  of  Holt,  Chief  Justice,  before  the  passing  of  that  statute.  The 
legislature,  likewise,  when  regulating  the  assignment  of  bonds  and  n<^tes, 
though  they  did  not  expressly  put  them  on  the  same  footing  with  bills  of 
exchange,  must,  from  the  terms  of  the  act,  have  taken  it  for  granted,  that 
an  action  might  be  brought  upon  a  promissory  note,  considered  as  an  instru- 
ment. Until,  therefore,  a  contrary  decision  is  pronounced,  we  must  proceed 
as  in  the  case  of  a  bill  of  exchange,  under  the  statute  of  Anne  ;  and  there  it 
appears,  that  a  very  trifling  negligence,  on  the  part  of  the  holder,  *will  r»p-« 
operate  as  a  discharge  of  the  indorser.  This  rule  we  admit,  is  just  I- 
and  proper,  when  the  course  of  trade  is  regular,  and  the  conununication  by 
post  is  uniform  and  free.  For,  as  it  is  usual  among  merchants,  to  lend  their 
names  to  one  another,  all  faith  and  credit  would  be  at  an  end,  if  the  holder 
of  a  note,  instead  of  attempting  to  procure  the  payment  from  the  person  who 
ought  really  to  pay  it,  might,  tacitly,  keep  it  in  his  possession,  until  the  in- 
solvency of  the  maker  had  deprived  the  indorser  of  his  only  remedy.  If, 
therefore,  he  retains  it  two  or  three  months,  or  any  other  unreasonable  period, 
he  ought  certainly  to  bear  the  loss  ;  and  accordingly,  the  law  deems  this  the 
giving  of  a  new  credit  to  the  maker,  and  discharges  the  indorser. 

Upon  the  whole,  the  facts  in  the  present  case  are  strong  in  favor  of  the 
defendant ;  but  still  we  should  be  sorry  to  take  it  from  the  determination  of 
the  jury,  upon  a  question  respecting  the  reasonableness  of  the  notice  ;  for,  as 
it  has  been  already  said,  it  is  impossible  to  establish  a  general  rule,  alike  ap- 
plicable to  all  the  parts  of  the  state  ;  and  until  such  a  rule  can  be  established, 
every  case,  upon  its  own  circumstances,  must  be  left  to  the  jury,  as  a  ques- 
tion of  fact,  and  not  of  law.  (a) 

The  jury  afterwards  gave  a  verdict  for  the  defendant. 

(a)  See  the  note  to  Steinmetz  v,  Curry,  note,  p.  284.  The  determination  of  Presi- 
dent Shippen,  in  this  case,  to  leave  the  question  of  the  reasonableness  of  the  notice  to 
the  jury,  as  a  question  of  fact,  was  adopted  by  the  supreme  court  in  several  subsequent 
decisions.  See  Mallory  v.  Kirwan,  2  Dall.  192  ;  Warder  v.  Carson's  ExVs,  Id.  233 ;  s.  c. 
1  Yeates,  531 ;  Bank  N.  A.  u.  Pettit,  4  Dall.  129 ;  Ball  v,  Dennison,  Id.  165.  In  the 
last  reported  case  on  this  subject,  however,  Gurley  v,  Gettysburg  Bank,  7  S.  &  K  324 ; 
C.  J.  TiLOHMAN,  after  quoting  with  approbation  a  remark  of  C.  J.  McKean,  in  Warder 
V,  Carson,  1  Yeates  531 ;  that  a  distinction  exists  between  notes  discounted  by  the 
banks  in  Philadelphia,  and  in  the  country,  in  this  respect,  observes  of  the  former,  that 
"there  will  be  little  difficulty,  when  a  case  occurs,  in  settling  the  law  with  regard  to  them." 
"  But,"  he  adds,  "  I  am  satisfied,  that  an  attempt  to  lay  down  any  general  rule,  at  this 
time,  applicable  to  all  notes  discounted  in  the  country  banks,  would  be  unjust  and 
dangerous.  .  .  .  And  as  to  individuals  in  the  country,  who  hold  indorsed  notes, 
never  discounted  by  any  bank,  I  am  well  assured,  that  there  is  no  general  understand- 
ing of  any  particular  time  of  giving  notice."' 

>  It  is  now  well  settled,  that  what  is  due  no-  W.  &  S.  399 ;  Brenzer  v,  Wightmao,  7  Id.  264 ; 

tice  of  non-payment  of  a  promissory  note,  so  Holz  v.  Brown,  6  Penn.  St  178 ;   Sherer  v. 

as  to  charge  the  indorser,  when  the  facts  are  Easton  Bank,  83  Id.  134.    Sc ,  as  to  what  is 

Qiidisputed,  is  a  question  of  law  for  the  court,  due  diligence  in  making  a  dt^mand  ui>on  tb« 

and  not  one  of  fact  for  the  jury.    Stockert  v.  maker.    Bennett  v.  Young,  18  Id.  261 ;  Smith 

Anderson,  8  Whart  116;  Jones  v.  Warded  6  v.  Fisher,  24  Id.  222. 
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HOLLINOSWOBTH  V.    OoLB  et  oL 

Plea  of  paymenU 

In  debt  OD  bond,  <xi  the  plea  of  payment,  the  jury  in  this  state  may,  and  ought,  to  preeome 
eyerything  to  be  paid,  which,  ex  <Bqw>  et  bono^  ought  not  to  be  paid. 

This  was  an  action  of  debt,  brought  upon  a  bond,  dated  the  5th  June 
1779  ;  the  penalty  of  the  bond  being  in  "  200/.  hard  money,  computing  half 
joes  at  3/. ;"  and  the  condition  for  the  payment  of  "  the  full  and  just  sum  of 
lOOJ.  hard  money  or  specie,  computing  half  joes  at  3/.  ;  on  the  expiration  of 
five  years,  from  the  date,  with  lawful  interest,"  &c.  The  defendants  pleaded 
payment^  to  which  the  plaintiff  replied,  non  solverunt^  and  issue  was  there- 
upon joined. 

It  appeared  at  the  trial,  that  the  bond  was  given  in  consideration  of  a 
sum  of  500/.  co?itin-ental  currency y  lent  by  the  plaint iif  to  the  defendants,  in 
June  1779,  when  the  scale  of  the  depreciation  estimates  that  money  at 
twenty  for  one. 

IngersoU  and  Sergeant^  for  the  defendants,  contended,  that  the  plaintiff's 
demand  was  of  an  usurious  nature,  and  so  unreasonable,  that  it  ought  not,  in 
equity  and  good  conscience,  to  be  allowed.  They  admitted,  that  the  jury 
could  not  set  aside  the  contract  of  the  parties  ;  but  insisted,  that  they  might, 
and  in  this  case  ought,  to  give  only  damages,  according  to  what  was  just  and 
reasonable  ;  and  that  they  were  not  bound  to  find  the  sum  expressed  in 
the  bond.  2  Vern.  402,  121;  1  Atk.  351  ;  2  Kaim's  Prino.  Eq.  70;  2  Eq. 
Abr.  186,  pi.  9;    2  Vern.  14;   10  Mod.  503. 

JjewiSy  for  the  plaintiff. — ^This  is  an  action  of  debt  upon  a  bond,  and  there- 
fore, the  case  of  damages  is  not  applicable,  unless  the  jury  shall  think  proper 
to  give  anything  beyond  the  penalty.  There  is  nothing  usurious  or  un- 
reasonable in  the  contract ;  for,  at  the  expiration  of  the  five  years,  in  which 
the  bond  was  made  payable,  if  the  continental  money  had  appreciated,  the 
plaintiff  would  have  bei  n  a  considerable  loser.  Besides,  an  act  of  assembly 
*2581  ^^^^^^  ^^^^  ^  ^continental  dollar  should  be  equal  to  gold  and  silver; 
-*  and  the  money  being  a  legal  tender  when  lent,  the  def e  iidant  may 
have  paid  a  specie  debt  with  it.  Nor  can  a  question  of  usury  be  considered 
in  this  action  ;  for,  the  act  of  assembly  does  not  make  the  contract  void  on 
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that  account,  as  the  English  statute  does,  but  only  inflicts  a  forfeitnTe, 
equivalent  to  the  money  or  other  article  lent,  which  must  be  recovered  in 
another  suit.  In  the  case  of  Lee  v.  Biddls  (ante,  p.  175),  this  court  refused 
to  let  in  evidence,  to  show  what  was  meant  by  current  lawful  money,  ex- 
pressed in  the  contract,  because  it  would  tend  to  contradict,  not  only  the 
contract,  but  likewise  the  act  of  assembly  establishing  the  scale.  Here,  the 
contract  is  expressly  for  the  payment  of  hard  money,  and  as  the  law  only 
fixes  a  scale  for  the  payment  of  contracts  in  continental  money,  where  no 
tender  has  been  made,  the  jury  cannot  set  aside  the  solemn  act  of  the  parties, 
but  ought  to  find  a  verdict  generally  for  the  plaintiff.  (1  Sm.  Laws,  519; 
2  Id.  1.) 

McKean,  Chief  Justice. — The  plaintiff  states  that  the  defendants  owe 
him  100/.,  and  in  order  to  prove  his  allegation,  he  produces  their  bond,  dated 
on  the  5th  of  January  1779,  payable  five  years  afterwards,  that  is,  on  the  5th 
of  June  1784.  In  answer  to  this  demand,  the  defendants  have  pleaded />ay- 
tnent  (which,  in  such  cases,  is  made  the  general  issue,  by  a  law  of  the  state), 
and  they  have  shown,  in  support  of  their  plea,  that  the  bond  in  question  was 
given  in  consideration  of  600/.  of  continental  paper,  lent  by  the  plaintiff  to 
the  defendants,  at  their  instance,  when  it  was  worth  no  more  than  at  the  rate 
of  twenty  continental  dollars  for  one  in  specie.  Upon  these  circumstances, 
it  is  to  be  determined,  how  much,  if  anything,  the  plaintiff  ought  to  recover  in 
the  present  action. 

In  cases  for  which  the  positive  law  has  clearly  and  expressly  provided,  it 
is  the  duty  of  courts  and  juries  to  be  governed  in  their  decisions,  by  the 
rule  that  is  there  prescribe  ;  for  courts  of  chancery,  and  the  general  prin- 
ciples of  equity,  can  never  be  allowed  to  contradict  or  defeat  the  express 
provisions  of  a  statute  ;  and  even  where  there  is  no  act  of  assembly  to  di- 
rect us,  the  common  law,  recognised  and  ascertained  by  the  adjudications  of 
the  courts  upon  the  same  subject,  often  furnishes  a  guide  to  which  we  are 
bound  to  yield  attention  and  obedience ;  for,  the  maxim  is  certainly  just, 
that  it  is  better  the  law  should  be  determinate  and  fixed,  although  it  were 
originally  erroneous,  than  that  it  should  be  precarious  and  fluctuating,  ac- 
cording to  the  different  talents  and  dispositions  of  the  judges,  who  are 
appointed  to  administer  it.  But,  in  the  present  case,  the  positive  law  is  silent ; 
and,  though  many  authorities  in  the  books  have  been  referred  to,  not  one 
has  been  discovered,  which  is  strictly  analogous  to  the  question  under  our 
immediate  consideration.  There  is,  indeed,  an  act  of  assembly,  passed  on 
the  21st  of  June  1781  (2  Sm.  L.  1),  the  5th  section  of  which  seems  to  relate, 
in  some  degree,  to  the  present  controversy,  when  it  enacts,  that  ^^  all  debts, 
Ac,  granted  and  contracted  for  by  any  deed,  will,  Ac,  since  the  let  day  of 
January  1777,  which  were  expressed  to  be  paid  and  discharged  *in  r*o5o 
any  foreign  money,  or  in  gold  or  silver  money  of  any  denomination,  *- 
or  in  bullion,  or  in  any  commodity,  and  which  have  not  since  been  paid  and 
satisfied  or  discharged,  shall  be  deemed,  construed  and  taken  to  be  yet  due 
and  owing  from  debtors  to  creditors,  in  such  money  or  other  commodity,  as 
in  the  said  contracts  were  expressed,  and  the  same  may  be  sued  for  and  re- 
covered in  any  court,  &c.,  in  so  much  gold  or  silver  money  as  ^^hall  be  equal 
in  value  to  the  debt  or  duty,  according  to  the  contract."  But  the  meaning 
of  this  section  (and  in  the  interpretation  of  laws,  recourse  most  always 
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be  had  tx>  the  meaning  of  the  legislature)  is  only  this  :  that,  where  a  con- 
tract had  been  made  for  payment  in  specie,  in  foreign  gold,  in  bullion,  or 
in  any  specific  commodity,  the  creditor  is  entitled  to  recover  according  to 
the  stipulations  of  that  contract.'  This,  therefore,  does  not  reach  the  pres- 
ent point ;  for,  although  the  bond  is  payable  in  hxird  moneyy  the  dispute 
arises  upon  the  actual  depreciatioriy  which  rendered  600/.  continental  money, 
of  considerable  less  real  value,  at  the  time  of  entering  into  the  contract, 
notwithstanding  the  laws  of  the  state  had  declared  it  to  be  equivalent  to 
specie,  of  any  denomination  then  circulating.  If,  indeed,  this  had  been  a 
bond  for  the  payment  of  continental  money,  there  is  no  doubt  that,  by  the 
act  of  assembly  just  cited,  only  so  much  specie,  as  the  500/.  was  really  worth, 
could  be  recovered  by  the  plaintiff ;  but  it  is  a  bond  for  the  payment  of  Tiard 
money y  in  consideration  of  a  loan. of  continental  money y  and  hence  the  diffi- 
culty occurs. 

It  is  unnecessary  to  review  all  the  authorities  that  have  been  read,  from 
the  different  reports  of  decrees  in  chancery ;  which  have,  in  general,  pro- 
ceeded upon  the  ground  either  of  fraud,  of  surprise,  of  the  suggestion  of  a 
falsehood,  of  the  suppression  of  a  truth,  or  of  the  imreasonable  and  uncon- 
scionable nature  of  the  contract  itself.  The  last  of  these  being  the  only 
case  that  can  be  applicable  to  the  subject  before  us,  our  inquiry  is  reduced 
to  one  point,  to  wit,  whether  the  contract  now  litigated  is  so  unreasonable  in 
its  nature,  as  to  have  become  iniquitous,  and  therefore,  ought  not  to  be 
countenanced  in  a  court  of  justice  ?  The  arguments  appear  to  be  strong  on 
both  sides,  particularly  in  the  two  cases,  which  have  been  opposed  to  each 
other,  by  the  contending  counsel.  On  the  one  hand,  where  a  man  has  bor- 
rowed 1000/.  in  continental  money,  which,  before  the  day  of  payment,  had 
unexpectedly  risen  seventy-fold  in  value,  it  would  certainly  be  hard  to  com- 
pel him  to  return  70,000/.  for  the  use  of  the  1000/.  which  he  received  :  and, 
on  the  other  hand,  it  is  equally  true,  that  where  500/.  continental  money  has 
been  loaned,  in  consideration  of  a  bond  for  100/.  specie,  the  lender  cac 
never  claim  any  more  than  the  last-mentioned  sum,  though  a  change  in  the 
public  credit  and  circumstances  should  have  made  the  500/.  continental 
money  equal  to  specie,  and  by  that  means,  he  has  sustained  a  loss  of  the  dif- 
ference between  the  two  sums. 

It  is  likewise  to  be  considered,  that  when  the  contract  was  entered  into 
between  the  plaintiff  and  defendants,  the  paper  medium  of  the  United 
♦sflnl  States  was  in  a  very  fluctuating  condition  ;  and,  though  *the  evenl 
J  has  shown  the  fallacy  of  the  opinion,  there  were  not  wanting  many 
good  and  intelligent  men,  who  strongly  maintained,  that  the  continental 
money  would  eventually  be  redeemed,  according  to  its  nominal  value.  This  far 
however,  is  clear,  that  the  law,  at  that  time,  did  not  acknowledge  the  current 
depreciation,  so  that  the  defendant  might  legally  have  satisfied  any  specie 
debt,  with  the  money  which  the  plaintiff  had  advanced.  Nor  was  it  then 
customary  to  lend  merely  for  the  interest ;  but  a  practice  had  prevailed  of 
making  loans  upon  bonds  payable  in  dollars,  or  for  bills  of  exchange  pay- 
able in  France  ;  and  although  very  usurious  and  exorbitant  profits  were  thus 

>  See  Frank  v.  Colhoun,  59  Penn.  St.  881 ;     425;  Christ  Church  Hospital «.  Fuechsel,  04  Id 
Dutton  v.  Pailoret,  62  Id.   109 ;    Rankin  v.     71 ;  Bronaon  v.  Bodes,  *l  Wall  229. 
Demott,  61  Id.  268;  Mather  «.  Kinike,  51  Id. 
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accumulated,  yet  it  is  said  (and  I  believe  it  to  be  true),  that  there  was  no 
law  that  could  prevent  or  suppress  the  mischief.  Indeed,  a  Tter  m\ich  con- 
sideration, this  court  entertains  the  opinion,  that  there  would  not  be  any- 
thing illegal  in  taking  a  bond  for  200^.  of  the  last  state  emission  of  bills  of 
credit,  when  only  100^.  had  been  lent ;  for  that  paper  money  is  only  made  a 
tender  and  payment  of  debts  due  to  the  commonwealth,  and  in  every  other 
respect,  must  be  considered  merely  as  an  article  of  merchandise.  But  the 
case  before  us  is  of  another  nature  ;  it  is  that  of  a  bond  payable  in  hard 
money ^  given  in  consideration  of  a  sum  lent  in  continental  money ^  which  the 
law  then  declared  to  be,  in  all  cases,  a  good  and  sufficient  tender  and  pay- 
ment. 

Since,  therefore,  we  have  no  rule  to  guide  us,  but  the  exercise  of  a  legal 
discretion,  it  may  be  proper  to  reflect,  that  it  will  be  as  inconsistent  with 
equity  to  give  too  little,  as  to  give  too  much.  If  the  plaintiff's  demand 
would  amount  to  seventy  or  a  hundred  fold  the  value  of  the  money  he  ad- 
vanced, it  would,  perhaps,  be  wrong  to  allow  it ;  but,  whether  a  less,  and 
what  sum  would  be  an  unreasonable  profit,  must  depend  upon  a  consider- 
ation of  the  advantage  which  the  defendant  might  have  derived  from 
the  loan,  the  loss  which  the  plaintiff  might  have  sustained,  the  length  of  the 
credit  given  upon  the  bond,  and  the  possible  insolvency  of  the  obligors. 
These  circumstances  certainly  entitle  the  plaintiff  to  something  more  than 
the  common  interest  of  money — what  advance  a  court  of  chancery  would 
decree,  we  cannot  ascertain  with  precision  ;  but  it  seems,  that  more  than 
double  the  sum,  has  been  generally  determined  to  be  unreasonable  and  un- 
conscionable. 

The  court,  upon  the  whole,  are  unanimously  of  opinion,  that  in  action 
of  debt,  brought  upon  a  bond,  and  where  the  issue  is  joined  upon  a  plea  of 
payment,  the  jury  may,  and  ought  to  presume  everything  to  have  been 
paid,  which,  ex  cequo  et  bono,  in  equity  and  good  conscience,  ought  not  to  be 
paid,  (a)  Such  is  the  current  of  the  determinations  in  the  court  of  chancery 
of  England  ;  and  the  same  principle  is  recognized  in  the  case  of  Mbsea  v. 
Macferlany  2  Burr.  1005,  for,  though  the  courts  of  justice  cannot  alter  or 
destroy  the  contract  of  the  parties,  they  may  interpose  to  render  it  conf rom- 
able  to  reason,  justice  and  conscience. 

Bush  and  Bbyan,  Justices,  concurred. 

The  jury  found  a  verdict  for  the  plaintiff  in  the  sum  of  76/.  lOtf.,  with  six 
pence  costs. 

(a)  See  Sparks  v,  Garrigues,  1  Binn.  152 ;  Robinson  v.  Eldridge,  10  S.  &  R.  142 ; 
and  the  note  to  Swift  v.  Hawkins,  antey  p.  17.  And  see  Roop  v,  Brubacher,  1  Rawle  808 ; 
whore  the  effect  of  a  plea  of  payment,  with  leave,  &c.,  was  examined  by  Judge 
Huston." 

>  UDder  the  plea  of  payment  with  leave^  &c.,  290 ;  Hain  v.  Kalbach,  14  Id.  169 ;  Light  v. 
the  defendant  may  give  in  evidence  any  equi-  Stoever,  12  Id.  481 ;  Uhler  «.  Sanderson,  88 
toble  defence.    HUler  v.  Henderson,  10  S.  &  R.     Penn.  St.  128. 
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♦Chapman  v,  Stedtmbtz. 
Damages  on  protested  hiU. 

The  payee  of  a  bill,  whicj  was  ndther  paid  nor  received  in  satisfaction  of  a  precedent  debt|  bat 
upon  the  condition  of  its  being  honored,  is  not  entitled  to  recover  the  twenty  per  cent  damages, 
on  protest. 

This  was  an  action  brought  upon  a  bill  of  exchange,  drawn  by  the  de- 
fendant in  favor  of  the  plaintiff,  and  by  him  indorsed  in  blank  ;  and  a  count 
for  money  had  aud  received,  4&c.,  was  added  in  the  declaration.  The  bill 
being  returned  protested,  a  question  arose,  whether  the  plaintiff  \iras  entitled 
to  recover  twenty  lyer  centum  damages  ? 

The  defendant  contended,  that  the  damages  ought  not  to  be  allowed,  be- 
cause the  bill  was  neither  paid  nor  accepted,  in  satisfaction  of  the  debt  for 
which  it  was  drawn ;  and  to  prove  this,  a  receipt  was  produced  from  the 
plaintiff  in  the  following  words  :  "Received,  1st  of  Sept.  1784,  of  Mr.  Jn. 
Steinmetz,  a  set  of  bills,  dated  the  dOth  August  last,  on  John  Bulkley  &  Co. 
of  Lisbon,  for  478/.  17*.  Id,  sterling,  which  when  paid  will  be  in  full  for  the 
balance  of  account  due  to  the  estate  of  the  late  Wm.  Neale  of  London,  de- 
ceased." 

By  the  Court. — ^It  is  clear,  that  the  bill  was  neither  paid  nor  received 
in  satisfaction  of  the  precedent  debt,  but  upon  the  condition  of  its  being 
honored  :  it  has  not  been  honored  ;  consequently,  the  parties  are  in  the  same 
situation,  as  if  it  had  never  been  drawn  ;  and  the  plaintiff  (who  was,  in  fact, 
agent  for  the  drawer,  and  to  receive  the  money  as  his  servant)  cannot  be 
entitled  to  recover  damages.  See  Dehera  et  cd,  v.  Harriot^  1  Show.  163. 
The  same  point  was  determined  in  Watts  v.  Willing^  tried  the  last  term,  (a) 

Upon  this  opinion,  judgment  was  entered,  by  agreement  of  the  parties, 
for  the  principal  of  the  original  debt,  and  interest  from  the  time  that  the 
account  between  them  was  liquidated. 

Wilcocks,  for  the  plaintiff.    IngersoU,  for  the  defendant. 


Phelps  et  al.  v.  Holkbk  et  cH. 
Condtm/veness  qfjudgm^ent. 

A  judgment  obtained  in  a  court  of  another  state,  in  a  fordgn  aUaehmerU^  Is  not  candndTe  effl- 
dence  of  the  debt,  in  an  action  brought  in  this  state,  on  the  judgment. 

A  F0BEI6N  attachment  issued  in  Hampshire  county,  in  the  state  of  Mas- 
sachusetts, against  the  defendants,  to  which  the  sheriff  made  return,  that 
^^  he  had  attached  one  blanket,  shown  to  him  as  the  reputed  property  of  the 
defendants  ;"  and  no  appearance  being  entered,  judgment  was  given  for 
the  plaintiff  at  the  second  term.  An  action  of  debt  was  afterwards  brought 
here,  upon  this  judgment,  and  a  question  stated  for  the  opinion  of  the  court, 
to  wit,  "  whether  the  judgment  was  conclusive  evidence  of  the  debt." 

(a)  2  DalL  100;  8.  p.  Eeppele  o.  Oarr,  4  Id.  155 ;  and  see  Bvans  v.  Smith,  4  Bimi. 
863;  Brown «.  Jadcson,  1  W.  0.  0.  512;  2  Id.  24. 
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IngeraoUy  for  the  plaintiff. — An  action  of  debt  lies  upon  foreign  judg- 
ments ;  though,  it  is  true,  they  are  only  primd  facie  evidence  of  the  debt, 
and  may  be  inquired  into.  Doug.  1.  But  the  judgment,  upon  which  the 
present  action  is  brought,  cannot  be  considered  as  a  foreign  judgment,  for, 
it  is  the  record  of  a  court  of  one  of  the  states  of  the  Union,  and,  as  such,  it 
is  entitled  to  full  faith  and  credit  in  each  of  them.     Art.  of  Confed.  art,  4. 

Bowie^  iOT  the  defendant. — Judgments  given  in  one  state  are  not  made 
obligatory  upon  the  courts  of  another,  by  the  articles  of  confederation; 
which  only  provide,  that,  in  matters  of  evidence,  *mutual  faith  and  r^oAo 
credit  shall  be  given  to  the  records,  acts  and  judicial  proceedings  of  '-  '^ 
the  states.  But  even  if  they  were  not,  in  this  respect,  generally  considered 
as  foreign  judgments,  the  inconvenience  and  injustice  of  receiving  them  as 
conclusive  evidence,  when  obtained  by  the  process  of  a  foreign  attachment, 
must  necessarily  create  an  exception.  The  present  judgment  was  obtained 
in  a  foreign  attachment,  which  is  strictly  a  proceeding  in  rem.  No  defence 
was  made,  nor  was  any  notice  given  to  the  defendant,  or  to  any  person  in 
his  behalf ;  but  the  mere  attachment  of  a  blanket,  reputed  to  be  his 
property,  is  the  sole  foundation  upon  which  the  jurisdiction  of  the  court  in 
Massachusetts  has  been  exercised.  If,  therefore,  the  construction  raised 
by  the  plaintiff,  were  to  be  received  by  the  court,  the  most  iniquitous  and 
oppressive  consequences  would  ensue.  A  judgment  might  be  entered  in 
Georgia,  or  New  Hampshire,  against  a  citizen  of  this  state,  upon  a  Hctitious 
and  fraudulent  claim,  and  it  would  be  impossible  that  he  should  obtain  any 
redress,  since  his  first  knowledge  of  the  suit  would  be  the  production  of  that 
record,  into  the  justice  of  which,  it  is  contended,  the  court  cannot  examine, 
but  must  admit  the  judgment  as  conclusive  evidence  of  the  plaintiff's  de- 
mand. The  court  will  not  construe  the  articles  of  confederation,  so  as  to 
introduce  and  tolerate  an  evil  of  such  enormity;  and  of  which  the  present 
case  would  be  a  striking  example. 

IngersoUy  in  reply. — ^The  subject  before  the  court  is  naturally  divided 
into  two  points:  1st.  Whether  a  judgment  in  a  sister  state,  is  of  no  other 
force  in  Pennsylvania,  than  a  judgment  in  the  courts  of  England  or  Ireland  ? 
and  2d.  Whether  there  is  any  difference  between  a  judgment  in  a  foreign 
attachment,  and  one  obtained  in  any  other  species  of  action. 

1st.  Upon  the  first  point,  it  is  to  be  observed,  that  although  the  rule  is 
established  in  Europe,  that  an  action  may  be  brought  on  a  foreign  judgment, 
which  is  there  received  2m  primd  fade  evidence  of  the  debt,  there  is  still  this 
difference  between  foreign  and  domestic  records,  that  the  former  may  be 
examined  into,  but  the  latter  cannot  be  controverted  or  denied.  Of  this 
distinction,  the  authors  of  the  articles  of  confederation  must  have  been  per- 
fectly apprised;  and  therefore,  it  is  reasonable  to  presume,  that  by  intro- 
ducing an  express  provision  upon  the  subject,  they  intended  to  place  the 
states  upon  a  different  footing  with  respect  to  each  other  than  with  respect 
to  foreign  nations  ;  for,  if  they  did  not  mean  to  make  any  alteration  in  the 
system  already  established,  between  independent  and  unconnected  countries, 
they  would  either  have  been  totally  silent,  or  they  would  have  qualified  the 
terms  of  the  article,  so  as  to  have  met  their  object  fully  and  unequivo- 
cally. But,  having  premised,  that  ^'  the  free  inhabitants  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of  free  citizens  in  the  seyeral 
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states  "  (so  that,  in  fact,  a  citizen  of  New  Hampshire,  the  moment  he  enters 
Sonth  Carolina,  derives  from  thb  sentence  a  title  to  the  privileges  of  citizen- 
ship in  that  commonwealth  also),  the  article  concludes  that  ^^fuU  faith  and 
^  ,  credit  *shall  be  given  in  each  of  these  states  to  the  records,  acts  and 
J  judicial  proceedings  of  the  courts  and  magistrates  of  every  other 
state."  Art.  4.  This,  then,  is  a  Union  of  which  no  precedent  is  to  be  found 
in  any  other  part  of  the  globe  (for  the  Swiss  Cantons  do  not  furnish  a  strict 
analogy),  and  its  design  must  certainly  have  been,  to  form  a  stronger  cement, 
than  that  by  which  the  states  themselves  were  hitherto  connected,  or  by 
which  they  are,  at  this  day,  connected  with  other  nations.  If,  indeed,  it  was 
intended  by  this  article,  that  a  judgment  in  a  sister  state  should  have  no 
greater  force  or  validity,  than  a  judgment  in  France  or  England,  would  it 
not  have  been  absurd  to  say  that  ^^fall  faith  and  credit  shall  be  given," 
when  nothing  more  was  required,  than  that  the  record  should  be  considered 
as  pHmd  facie  evidence  of  a  fact,  which  was  still  liable  to  exception  and 
denial  ?  On  the  other  hand,  if  it  is  admitted,  that  by  this  article,  the  authors 
of  the  system  intended  to  make  a  judgment  in  New  Jersey  as  binding  in 
Pennsylvania,  as  if  it  had  been  obtained  in  any  county  of  this  state,  no  other 
form  of  words,  or  mode  of  expression,  could  have  been  selected  more  clearly 
to  convey  that  intention.  The  very  term  record  must  be  conclusive ;  for 
Tsrhat  is  a  record  in  one  state,  by  this  article,  becomes  such  in  every  state, 
and  it  is  the  nature  of  a  record,  to  preclude  every  idea  of  scrutiny  and  con- 
tradiction. 

2d.  With  respect  to  the  second  point ;  there  can  be  no  difference  between 
a  judgment  in  a  foreign  attachment,  and  one  obtained  in  any  other  species 
of  action,  since  the  defendant,  by  entering  special  bail,  at  any  time  before 
payment  of  the  money,  may  dissolve  the  attachment,  and  contest  the  plaint- 
iff*s  demand,  in  that  court  in  which  it  was  originally  made.  Nor  is  it  a 
greater  hardship  to  compel  him  to  do  so,  than  it  is  to  require  the  plaintiff  to 
bring  all  his  witnesses  hither  from  a  distant  state.  Besides,  in  cases  of 
attachment,  judgment  is  never  given  before  the  second  term,  and  the 
garnishee  has  it  always  in  his  power  to  send  notice  to  the  defendant. 

The  court  expressing  a  desire  to  hear  the  laws  of  Massachusetts,  upon 
the  subject  of  attachments,  IngersoU  read  the  following  sections  from  a  law 
of  that  state  passed  Anno  32  Geo,  IL  §  2.  "  It  shall  and  may  be  lawful 
for  any  persons  entitled  to  any  action,  Ac,  against  any  person  absconding 
or  absent  out  of  this  province  to  cause  the  goods  and  estate  of  such  abscond- 
ing or  absent  person  to  be  attached  in  whose  hands  soever  the  same  are  or  may 
be  found  ;  and  the  attaching  any  part  thereof  shall  secure  and  make  the  whole 
that  is  in  such  person's  hands  liable  in  the  law  to  respond  the  judgment  to 
be  recovered  upon  such  process,  if  so  much  there  be,  and  no  further,  and 
shall  be  subjected  to  be  taken  in  execution  for  satisfaction  thereof,  or  so  fai 
as  the  value  thereof  will  extend,  and  the  person  in  whose  hands  they  are 
shall  expose  them  accordingly."  §  3,  prescribes  the  notice  {L  e.,  a  summons 
and  copy  of  the  declaration)  to  be  ^iven  to  the  agent,  &c.,  of  the  debtor,  in 
case  no  goods  appear,  whicn  being  duly  served  and  returned,  is  made  suffi- 
cient to  bring  forward  a  trial,  without  further  summons,  "unless  the 
^  -  principal  *be  an  inhabitant,  or  hath  for  some  time  had  his  residence 
-I  within  this  province  ;"  in  which  case,  a  like  summons  and  copy  of  the 
declaration  shall  be  left  at  his  last  plac<)  of  abode,  fourteen  days  before 
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the  court.  The  principal  shall  be  received  to  defend  the  suit,  **  and  an  im- 
parlance shall  be  granted  at  two  terms  successively,  and  at  the  dd  term, 
without  good  cause,  the  action  shall  be  tried  ;"  and,  if  judgment  be  rendered 
for  the  plaintiff,  all  the  goods,  effects  or  credits  of  such  absent  or  absconding 
person,  in  the  hands  of  such  attorney,  &c.,  at  the  time  of  being  served  with 
the  summons,  to  the  value  of  such  judgment  (if  so  much  there  be),  shall  bo 
liable  and  subjected  to  the  execution  granted  upon  such  judgment,  for  or 
towards  satisfying  the  same,  Ac.  §  4,  provides,  "  that,  if  the  attoraoy,  <fcc., 
summoned  shall  come  in  the  first  term,  and  swear  that  he  has  no  effects,  the 
plaintiff  shall  be  nonsuited  with  costs."  §  8.  "  Any  absconding  or  absent 
person  against  whom  judgment  shall  be  recovered  as  aforesaid,  shall  be 
entitled  to  a  review  of  the  same,  at  any  time  within  three  years  after  such 
recovery." 

McEean,  Chief  Justice. — ^This  is  a  proceeding  in  rem^  and  ought  not 
certainly  to  be  extended  further  than  the  property  attached.  If  that  is 
sufficient  to  satisfy  the  plaintiff,  he  has  done  well  to  secure  himself  ;'  but  in 
the  present  action,  the  judgment  obtained  in  Massachusetts  cannot  be  con- 
sidered as  conclusive  evidence  of  the  debt,  and  therefore,  the  defendant 
ought  still  to  be  at  liberty  to  controvert  and  deny  it.  The  articles  of  con- 
federation must  not  be  construed  to  work  such  evident  mischief  and  in- 
justice, as  are  contained  in  the  doctrine  urged  for  the  plaintiff,  (a) 

Rush,  Justice. — If  this  judgment  were  as  conclusive  as  the  plaintiff  con- 
tends, might  he  not  issue  an  execution  at  once?  But  I  am  likewise  of 
opinion,  that  it  is  examinable  in  the  present  action. 

Beyan,  Justice. — By  the  very  words  of  the  Massachusetts  act,  it  is  de- 
clared, that  the  judgment  and  execution  in  a  foreign  attachment  shall  only 
go  against  the  goods  attached. 

Atleb,  Justice,  concurred. 

By  the  Coubt. — The  judgment  obtained  in  the  court  of  the  state  of 
Massachusetts,  in  a  foreign  attachment,  between  the  same  parties,  is  not 
conclusive  evidence,  in  this  cause,  of  the  debt  claimed  by  the  plaintiff.  (6) 

(a)  The  accuracy  of  this  decision  will  appear  from  the  Journals  of  Congress,  of  the 
12th  of  January  1777,  when  that  honorable  body  was  considering  certain  articles 
which  were  proposed  to  be  added  to  the  Confederation.  To  the  clause,  that  **  full  credit 
and  faith  shall  be  given  in  each  of  these  states  to  the  records,  acts,  and  judicial  pro- 
ceedings of  the  courts  and  magistrates  of  every  other  state,"  it  was  moved  to  add,  **and 
an  action  of  debt  may  be  commenced  in  a  court  of  law  of  any  state  for  the  recovery  of 
%■  debt  due  on  a  judgment  of  any  court  in  any  other  state ;  provided  the  judgment- 
creditor  shall  give  bond  with  sufficient  sureties,  before  the  said  court,  in  which  the  action 
shall  be  brought,  to  answer  in  damages  to  the  adverse  party,  in  case  the  original  judg- 
ment shall  be  afterwards  reversed  and  set  aside,  and  provided  the  party  against  whom 
«uch  judgment  may  have  been  obtained,  had  notice  in  fact  of  the  service  of  the  original 
writ,  upon  which  such  judgment  shall  be  founded."     But  this  motion  was  rejected. 

(5)  The  same  point  was  decided  in  Betts  «.  Death,  Addis.  265.  Under  the  provision 
in  the  present  constitution  of  the  United  States,  it  is  settled,  that  the  record  of  a  judg- 
ment obtained  in  one  state,  is  as  conclusive  evidence  of  the  right  which  it  has  decided, 
as  it  is  in  the  state  where  the  judgment  was  g*i7en.    Green  9.  Sarmiento^  Peters  CO  74; 

>  See  Morgan  v.  Neville,  74  Penn.  St  51 
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*Walton  v.  Willis. 
Security  for  distributive  shares. 

The  orphana*  court  ought  to  take  recognizance^^  and  not  bonds,  for  payment  of  the  distribiitiTe 
shares  of  an  intestate*s  estate. 

Whebe  an  heir-at-law  took  an  intestate's  lands  at  a  valuation,  it  had  been 
the  practice  of  the  orphans'  courts  throughout  the  state,  only  to  require  him 
to  give  bonds  to  those  who  were  entitled,  under  the  act  of  assembly,  to  a 
distributive  share  of  the  estate,  (a) 

The  Chief  Justice  said,  in  the  course  of  the  argument  in  this  cause, 
that  the  practice  above  mentioned  was  illegal  and  improper ;  for,  the  or- 
phans' courts  ought,  instead  of  bonds,  which  are  a  mere  personal  security, 
to  take  recognisances,  by  which  the  lands  themselves. would  be  bound  for  the 
payment  of  the  distributive  shares.  He  added,  that  the  court  would  not  en- 
ter into  a  retrospect  upon  this  subject ;  but  that,  for  the  future,  they  would 
expect  a  confornuty  to  the  opinion  now  given.  (^) 

8  W.  C.  0.  17 ;  Field  9.  Gibbs,  Peters  C.  C.  155 ;  Evans  «.  Tatem,  9  S.  &  R.  260 ;  Benton 
«.  Burgot^  10  Id.  240.  Therefore,  the  plea  of  nil  debet  to  an  action  on  such  judgment  is 
bad.  Armstrong  v.  Carson's  ExVs,  2  Dall.  802.  But  if  the  court  had  not  competent  juris- 
diction (Evans  v.  Tatem,  ut  supra\  or,  it  eeems,  if  the  proceedings  were  ex  parte,  and 
the  defendant  had  no  notice  (Benton  v.  Bargot,  Green  v.  Sarmiento,  Field  «.  Gibbs,  ut 
eupra),  the  record  would  not  be  regarded  as  conclusive.  In  Benton  «.  Burgot,  Judge 
Duncan  said,  **  Whether  a  judgment  has  been  by  default,  or  on  trial,  makes  no  differ- 
ence, provided  the  party  has  been  notified,  **  and  it  was  held,  in  that  case,  that  a  plea  of 
fraud,  imposition  and  mistake  in  obtaining  the  judgment,  was  bad  on  demurrer.  See 
also  Eean  «.  Rice,  12  S.  &  R.  203.* 

(a)  For  the  decision  in  the  principal  case,  see  post,  p.  851. 

(b)  In  Beatty  «.  Smith,  4  Yeates  102 ;  which  was  an  action  on  a  recognisance  for  a 
distributive  share,  the  court  said  that  ^*a  recognisance  in  the  orphans'  court  is  in  the 
nature  of  a  judgment,"  and  they  refused  to  admit  evidence  of  circumstances  which  oc- 
curred previous  to  the  recognisance,  offered  to  reduce  the  amount  for  which  it  was 
given.  How  far  the  lien  extended ;  whether,  like  a  judgment,  it  bound  all  the  lands  of 
the  heir  by  whom  it  was  given  and  those  also  of  the  surety,  where  there  was  one,  or 
affected  only  the  particular  land  taken  by  the  heir  at  the  valuation,  has  long  been  dis- 
puted. In  Toggart  t.  Cooper,  1  S.  &  R.  497  ;  G.  J.  Tilghman  declined  giving  an  opin- 
ion upon  the  point  In  Kean  v.  Franklin,  5  Id.  165,  the  same  learned  judge  re- 
marked **  It  is  now  thirty  years  since  Chief  Justice  McKean  laid  it  down  in  Walton  t). 
Willis,  that  a  recognisance  of  this  kind  was  a  lien,  and  therefore,  ought  always  to  be 
taken  by  the  orphans'  court ;  and  he  censured  those  courts  for  sometimes  taking  bonds 
which  were  no  lien.  From  that  time,  it  may  safely  be  asserted,  that  these  recognisances 
have  been  generally  understood  to  be  a  lien."  It  was  decided  also,  in  that  cose,  that  the 
recognisance  bound  the  particular  lands  in  the  hands  of  a  purchaser  for  a  valuable  con- 
sideration, without  notice.  The  question  of  the  extent  of  the  lien  was  finally  decided, 
in  the  late  case  of  Allen  v.  Reesor,  IG  S.  &  K  10;  where  it  was  held,  that  the  recog- 
nisance bound  only  the  lands  of  the  intestate,  taken  at  the  valuation.  In  the  learned 
and  elaborate  opinion  pronounced  by  C.  J.  Gibson,  in  that  case,  he  examined  the  law  of 
recognisance,  both  England  and  this  state,  and  came  to  the  conclusion,  that  ui  the 
case  of  distributive  shares,  the  lien  of  a  recognisance  existed  only  by  custom,  anrl  that 
the  same  custom  had  restricted  it  to  the  particular  lands  taken  by  the  conusor.     Of  the 

1  See  Steele  v.  Smith,  1W  kS  447;  Bljler  «.  Kline,  64  Penn.  St  180;  0ohiwr  •.  MOkr. 
S  Pean.  286. 
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Henbt,  Executor,  v.  'Risk  et  dL 
'  IfUereet. 

Interest  not  aUowed  on  ui  open  accoant  for  goods  sold  and  ddiyered. 

This  was  an  action  brought  for  goods  sold  and  delivered  in  the  city  of 
Philadelphia,  the  plaintiff  having  charged  interest  upon  his  account,  after 
allowing  six  months'  credit.  Upon  the  trial,  it  was  admitted,  that  the  net 
amount  of  the  goods  had  been  paid ;  and  the  counsel  on  both  sides  agreed, 
that,  whether  the  interest  ought  to  be  allowed,  was  the  only  question  in  the 
cause. 

IngersoUy  for  the  plaintiff. — ^A  jury  may  give  interest,  by  way  of  dama- 
ges, in  an  action  for  goods  sold  and  delivered,  when  it  is  the  agreement  of 
the  parties,  when  the  plaintiff  has  been  vexatiously  kept  out  of  his  money,  or 
when  it  is  the  custom  of  the  trade.  Doug.  861.  He  then  offered  to  prove 
by  witnesses,  that  it  was  the  custom  of  the  trade  in  Philadelphia,  to  allow 
interest  in  cases  similar  to  the  present. 

But  by  McEjsan,  Chief  Justice. — ^The  point  has  been  repeatedly  deter- 
mined otherwise  in  this  court,  as  well  as  in  the  courts  of  England ;  and, 
therefore,  witnesses  cannot  be  admitted  to  contradict  the  established  prin- 
ciples of  the  law.  (a)  The  case  in  Douglas  is  confined  merely  to  the  Ainer- 
ican  trade.  The  usage  has  been  otherwise  in  Pennsylvania,  between  in- 
habitants. 

Sradfordy  for  the  defendants. — ^Interest  shall  not  be  allowed  upon  an 
open  account  for  goods  sold  and  delivered.  8  Wils.  206.  Jacobs  Claim  v. 
MsUUe  of  Adams  et  al,y  arUCy  p.  52. 

By  the  Court. — ^The  question  is  shortly  this  :  The  plaintiff's  testator 
having  sold  a  considerable  quantity  of  goods,  wares  and  merchandise,  to  the 
defendants,  for  which  the  defendants  have  paid  the  net  amount,  shall  interest 
be  allowed  upon  the  account  for  these  goods,  wares  and  merchandise,  with* 

case  in  the  text,  he  remarked,  ^*Next  came  Walton  v.  Willis,  the  authority  of  which,  as 
a  case  in  point,  is  absolutely  nothing.  What  was  said,  was  not  the  point  decided,  but 
the  dictum  of  a  single  judge,  thrown  out  in  the  course  of  the  argmnent,  without  re- 
flection, and  under  a  mistaken  impression  of  the  law.  Still,  as  the  foundation  of  a 
practice,  which  has  produced  an  important  anomaly,  it  is  worthy  of  particular  consider 
ation.  But,  although  it  be  altogether  certain,  that  Chief  Justice  McRean  was  under  a 
momentary  impression  that  a  recognisance  was  a  lien  generally,  yet,  what  he  did  say, 
was  in  relation  to  the  case  immediately  under  consideration,  and  was  restricted  in  very 
special  terms,  to  the  lands  taken  at  the  valuation,  and  acquired  by  the  confirmation  of 
the  orphans'  court;  and  in  this  restricted  sense,  it  has  been  understood  by  a  decided  ma- 
jority of  the  profession." 

Upon  the  subject  of  the  security  given  for  payment  of  distributive  shares,  see 
also  Uubley  v.  Hamilton,  1  Yeates  892  ;  Davis  v,  Houston,  2  Id.  289 ;  Yohe  v,  Barnet, 
1  Bkm.  858 ;  Taggan  v.  Cooper,  1  S.  &  R.  497 ;  Eean  v,  Franklin,  5  Id.  147;  Reigart  v, 
EUmakcr,  6  Id.  44;  Kean  v.  Ellmaker,  7  Id  1 ;  Smith  v.  Scudder,  11  Id.  826;  Shaupo 
«.  Shaupe,  12  Id.  9 ;  Reigart «.  Ellmaker,  14  Id  121 ;  Franks  «.  Groff,  Id.  181 ;  and 
Kean  v,  Ridgway,  16  Id.  60. 

(a)  Robertson  v,  Yogle,  ante^  p.  252;  Stoever  «.  Whitman,  6  Binn.  417;  Winthrop 
V,  Union  Ins.  Co.  2  W.  C.  C.  7;  Brown  9.  Jackson,  Id.  24;  Ruan  «.  Gardner,  1  Id 
146 ;  Consequa  v.  Willing,  Peters  C.  0.  280;  Garden  «.  Little,  8  a  &  R.  638. 
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out  any  notice  to  the  defendants,  *that  interest  would  be  charged,  or 
any  agreement,  upon  their  part,  to  pay  it?  If  this  point  had  not  been 
already  settled,  it  would  nevertheless  be  highly  inconvenient  to  the  pub- 
lic welfare  (which  it  is  our  duty  to  consider),  that  the  plaintiff's  demand 
should  be  admitted  ;  for,  as  the  shopkeeper  is  obliged  to  retail  his  merchan- 
dise upon  a  credit,  which  sometimes  terminates  in  a  total  loss,  and  is  often 
unreasonably  protracted  by  the  person  whom  he  trusts,  his  ruin  would  inev- 
itably ensue,  if,  besides  these  disadvantages,  the  merchant,  after  a  short 
time,  could  charge  him  with  interest,  the  accumulation  of  which  must,  in- 
sensibly, consume  the  slow  and  precarious  profits  of  his  business.  On  the 
other  hand,  it  is,  at  once,  reasonable  and  useful,  that  the  accounts  between 
merchants  and  the  retailers  should  be  periodically  settled  and  liquidated ; 
and  when  that  is  done,  it  is  easy  for  the  creditor  to  take  a  bond,  a  note,  or 
such  other  security  as  will  entitle  him  to  interest. 

The  case,  however,  does  not,  at  this  day,  depend  upon  general  arguments; 
the  law,  which  we  cannot  alter,  has  been  already  ascertained.  Jacobs^  Claim 
V.  TTie  Estate  of  Adams  and  toifCy  determined  in  this  court,  has  been 
cited  for  the  defendants.  In  that  case,  "  one  Flower  having  sold  lands  to 
Jacobs,  died  before  the  purchase-money  was  paid,  or  the  conveyance  execu- 
ted. His  executors,  however,  received  the  money,  and  made  a  deed  for  the 
land.  Afterwards,  the  will,  under  which  the  executors  acted,  was  set  aside 
as  having  been  obtained  from  the  testator  by  practice  and  undue  influence  ; 
and  letters  of  administration  being  consequently  granted,  the  administrators, 
who  had  warned  Jacobs  not  to  pay  the  money,  instituted  a  suit  against  him,  and 
recovered  the  amount.  It  was,  upon  these  circumstances,  adjudged,  that  the 
executors  should  refund  to  Jacobs  ;  but  that  no  interest  should  be  allowed, 
because  the  money  had  been  received,  as  well  as  paid,  in  a  mistake,  and  no 
fraud  appeared  on  either  side."  There  have  been  many  determinations  in  the 
courts  of  Pennsylvania,  and  many  authorities  may,  likewise,  be  collected  from 
the  English  law-books,  in  which  the  judges  have  uniformly  maintained,  that 
interest  shall  not  be  allowed,  upon  an  open  account  for  goods  sold  and  de- 
livered. The  case  in  3  Wils.  205-6,  expressly  recognises  this  doctrine. 
With  respect  to  the  authority  cited  from  Douglas,  that  evidently  relates  only 
to  the  American  trade,  in  which  it  appeared  to  have  been  the  usage  for  the 
merchants  in  England  to  allow  their  American  correspondents  twelve  months 
credit,  and  then  to  charge  them  five  per  cent,  interest ;  and  that  the  English 
tradesmen,  in  the  same  trade,  allowed  the  merchants  fourteen  months  credit, 
and  then  charged  them  a  similar  interest.  That  determination,  therefore, 
does  not  interfere  with  the  general  rule  ;  and  the  court  are  unanimously  of 
opinion,  that  the  interest  claimed  by  the  plaintiff,  upon  the  present  oc- 
casion, ought  not  to  be  allowed  by  the  jury. 

The  verdict  of  the  jury  was  conformable  to  this  opinion. 

On  the  meeting  of  the  court,  the  next  day,  the  Chief  Justice  observed, 
utoft^i  "  That  in  the  opinion  delivered  yesterday,  in  this  cause,  *the  court  had 
^  not  relied  merely  on  the  cases  decided  here,  but  on  all  the  cases  which 
bad  been  decided  upon  the  subject,  in  all  the  courts  of  England.  These 
cases,  although  he  had  before  generally  referred  to  them,  he  now  thought 
proper  to  mention  particularly,  that  every  doubt  upon  the  question  might 
be  finally  removed.    In  the  common  pleas,  for  money  owing  for  goods  sold 
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and  delivered,  no  interest  shall  be  allowed.  1  Barnes  Notes  167;  3  Wilson 
206;  Prac.  Reg.  Com.  PL  357.  In  the  king's  bench,  interest  refused  upon 
an  inland  bill  of  exchange,  after  acceptance,  where  no  protest;  and  the  court 
there  said,  that  it  had  never  been  allowed  barely  for  money  lent,  without  a 
note.  Harris  v.  Benson^  2  Str.  910.  In  the  court  of  chancery,  interest 
was  not  allowed  on  book  and  simple-contract  debts,  &c.  Dolman  v.  PrU- 
man,  3  Rep.  Chan.  64. 

'^  Thus  the  concurrent  practice  of  all  the  courts  in  England  has,  in  these 
oases,  disallowed  the  charge  of  interest ;  and  the  practice  of  Pennsylvania 
has  been  regulated  by  the  same  principles.  It  is  not,  indeed,  more  than  four 
years,  since,  in  this  state,  on  the  other  side  of  the  Susquehanna,  the  juries 
have  been  induced  to  allow  interest,  even  upon  notes  of  hand«"(a) 


Williams  v.  Geheogut. 
Practice. — Special  covHa. 

Moylan,  in  showing  cause  against  a  rule  for  a  special  court,  at  the  in- 
stance of  the  plaintifp,  contended,  firsts  that  Williams  was  not  within  the 
description  of  the  persons  for  whom  the  act  provides  a  summary  relief;  and, 
secondly,  that  the  difficulty  of  obtaining  the  defendant's  testimony  at  a  short 
notice,  was  a  sufficient  reason  to  induce  the  court  to  discharge  the  rule. 

On  the  first  point,  it  was  stated,  that  Williams  was  not  in  America,  at  the 
time  when  the  debt  was  contracted,  for  which  this  action  was  brought ;  but 
that  he  came  hither  merely  to  collect  the  debts  of  a  house  in  which  he  had 
formerly  been  a  partner  ;  that,  therefore,  he  could  not  claim  the  benefit  of 
the  act,  which,  it  was  urged,  extended  only  to  foreigners,  who  came  to  this 
country  in  the  way  of  trade,  who  resided  here,  while  their  merchandise  was 

(a)  The  doctrine  laid  down  in  this  case  was  again  asserted  by  G.  J.  McEban,  in 
Williams  v.  Craig,  post^  p.  818,  and  appears  to  have  been  considered  as  the  settled  rule 
by  Judge  Yeates,  in  Christie  «.  Woods,  2  Yeates  215 ;  and  by  President  Shippen,  in 
Rapelje  u.  Emory,  po%t^  p.  349.  In  Crawford  «.  Willing  (4  Dall.  289  in  note),  however, 
Judge  Smith  declared  that  the  authority  of  Henry  v.  Risk  had  been  often  overruled ; 
and  in  his  charge  to  the  jury,  said,  ^^  Even  in  the  case  of  goods  sold  and  delivered, 
I  would  think  it  right  to  allow  interest  as  soon  as  the  express  or  implied  term  of  credit 
had  elapsed,  and  a  demand  of  payment  was  made."  And  this  is  believed  now  to  be  the 
established  practice  :  See  6  Binn.  162, 165.  Where  there  is  no  usage,  no  precise  time  of 
payment  fixed,  no  account  rendered,  or  demand  made,  it  is  said  by  Judge  Duncaiy,  in  a 
recent  case  (Eckert «.  Wilson,  12  S.  &  R.  898),  to  be  usual  for  the  court  not  to  direct 
^'^terest,  qua  interest,  but  to  leave  it  the  jury,  under  all  the  circumstances,  to  give  or  re- 
fuse damages  for  the  detention.  In  a  still  later  case  (Graham  v.  Williams,  16  S.  &  R. 
257),  Judge  Rogers,  in  delivering  the  opinion  of  the  courts  said,  "  It  is  more  easy  to  de- 
termine what  interest  shall  not,  than  what  shall  be  allowed,  in  the  case  of  a  running 
account  It  is  usually  to  be  left  to  a  jury,  under  all  the  circumstances."  It  was  held, 
in  that  case,  that  to  balance  books  at  the  end  of  each  year,  and  charge  interest  on  the 
balance  of  a  running  account^  was  illegal.  The  decision  was  expressly  restricted  to  the 
case  of  running  accounts;  and  Judge  Rogers  declared,  that  it  was  not  intended  to 
interfere  with  the  practice  of  dealing  at  six  months*  credit,  which  lias  generally  obtained 
between  the  merchants  of  a  seaport  and  those  of  the  country.  It  was  intimatea,  how- 
ever, that  the  allowance  of  interest  had  already  been  extended  quite  far  enough  in 
Pennsylvania. 
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Bold,  and  who  were  not  panetnally  paid  at  the  expiration  of  the  credit  which 
they  gave.  3  St.  Laws,  31.  Lewis  v.  Turnery  in  the  Common  Pleas  of 
Philadelphia,  was  cited.  The  plaintiff  in  that  case  was  a  resident  of  New 
York,  and  came  to  Philadelphia  merely  to  sue,  and  recover  from  the  de- 
fendant. The  court  determined  that  he  was  not  entitled  to  a  special  court ; 
and  Shippen,  President,  said,  that  a  citizen  of  the  United  States  was  not  a 
foreigner  in  Pennsylvania. 

On  the  second  point,  it  was  observed,  that  the  defendant  being  sued  as 
supercargo,  it  would  be  incumbent  on  him  to  state  all  the  accounts  of  the 
vessel  in  question  ;  that  he  was  at  this  time  in  Charleston,  South  Carolina, 
having  in  his  possession  all  the  documents  and  vouchers  necessary  to-  his  de- 
fence ;  that  ho  had  always  expressed  a  determination  to  attend  the  trial  of 
*2Af)l  ^^  cause,  and  that  his  ^absence  could  not  be  long  protracted,  as  the 
^  special  bail  had  sent  a  bail-place  and  power  of  attorney  to  take 
the  defendant,  and  surrender  him  in  this  court. 

CcyuUhursty  for  the  plaintiff,  said,  that  the  debt  was  contracted  in  Phila- 
delphia, and  was  there  due  and  payable  from  the  defendant  to  the  plaintiff  ; 
that  Williams  came  hither  to  pay  the  debts  of  the  company,  as  well  as  to 
collect  their  credits ;  that  he  was  a  foreigner,  in  the  strongest  meaning  of 
the  word,  and,  consequently,  could  not  be  affected  by  the  case  of  Lewis  v« 
Turnery  which  was  decided  on  the  ground  of  the  party's  being  a  citizen. 

With  respect  to  the  accounts,  ho  endeavored  to  show  from  the  cause  of 
action,  that  they  could  not  be  material  to  the  defence  on  this  occasion  ;  and 
contended,  that  the  defendant's  absence  was  no  reason  to  defeat  the  plaint- 
iff's claim  to  the  benefit  of  the  act. 

McKean,  Chief  Justice. — ^The  act  seems  to  be  intended  for  the  benefit 
of  every  man,  whether  an  inhabitant  or  a  foreigner,  who  is  about  to  leave 
the  state  ;  and  the  plaintiff  is  clearly  within  the  description  of  persons  en* 
titled  to  a  special  court.  But,  we  think,  for  the  second  reason  which  has 
been  urged  by  the  defendant's  counsel,  that  it  would  be  doing  manifest  in- 
justice to  hurry  the  trial  on,  at  this  time :  Therefore, 

By  ths  Coubt  : — Let  the  rule  be  discharged. 


OuTHBiB,  assignee,  v.  White. 
Parties. 

The  asBigxiee  of  a  simple-ooDtract  debt  cannol  maintein  an  aotioii  in  )iiB  own  namei 

A  certiorari  was  issued  to  John  Culbertson,  Esq.,  one  of  the  justices  for 
the  county  of  Chester,  to  remove  the  proceedings  in  this  cause  ;  and  the 
record  being  accordingly  returned,  it  appeared,  that  one  L*win,  having  main- 
tained the  defendant's  daughter  for  several  weeks,  made  out  an  account 
against  him,  and,  after  swearing  to  the  truth  and  justice  of  its  contents, 
he  assigned  all  his  right,  title  and  interest  therein  to  the  plaintiff.  The 
debt  being  under  ten  pounds,  the  plaintiff,  in  his  own  name,  sued  the 
father,  before  the  justice,  upon  this  assignment,  and  obtained  a  judgment 
aiid  execution  against  him ;  although,  as  it  was  stated  in  the  defendant's 
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deposition,  (a)  his  daughter  was  of  full  age,  at  the  time  ot  contracting  the 
debt,  and  no  assumption,  upon  his  part,  had  been  proved  or  suggested. 

Bradford  moved  to  reverse  the  judgment :  1st,  on  account  of  the  gen- 
eral irregularity  of  the  proceedings  ;  and  2d,  because  an  action  could  not 
be  maintained,  by  the  assignee  of  a  simple-contract  debt,  in  his  own 
name. 

The  Coubt  considered  the  whole  proceedings  to  have  been  irregular ; 
but  said,  that  there  could  be  no  doubt  of  the  sufficiency  of  the  second  reason 
alone,  as  a  ground  for  setting  them  aside,  (d)  And  judgment  was  accordingly 
reversed. 


♦TiLLiBB  t?.  Whtiehead.  [*269 

Autihority  of  pa/rtners. 

One  of  two  partners  may  give  authoritj  to  a  clerk  to  act  in  the  name  of  the  firm. 

This  was  a  feigned  issue,  to  try  whether  the  defendant  had  a  legal 
authority  to  use  the  plainti^s  name,  in  the  acceptance,  drawing  and  indorse^ 
ment  of  bills  of  exchange,  and  promissory  notes.  The  case  was  this :  Ru- 
dolph Tillier  and  Clement  Biddle  entered  into  articles  of  agreement,  on 
the  dOth  of  January  1783,  by  which  a  special  partnership  was  established 
between  them.  The  defendant  Whitehead  was  employed  as  a  clerk  by 
Biddle,  in  his  general  transactions  ;  and  a  memorandum,  written  and  sub- 
scribed by  Biddle  alone,  under  two  firms,  that  is  "  Clement  Biddle  &  Co.,** 
and  also  "  Clement  Biddle  So  Co.  &  Rudolph  Tillier,"  was  lodged  in  the 
bank ;  declaring  that  Whitehead's  acceptances,  indorsements  and  drafts, 
under  those  firms,  were  good  and  binding  on  the  parties.  It  appeared, 
accordingly,  that  Whitehead,  as  well  as  Biddle,  had  used  the  firm  o\ 
"  Clement  Biddle  &  Co.  <fc  Rudolph  Tillier ;"  and  an  advertisement,  sub 
scribed  and  published  by  Tillier  himself,  was  read,  in  which  notice  was 
given,  that  "  he  had  no  connection  with  any  other  mercantile  house,  except 
that  known  under  the  firm  of  *  Clement  Biddle  &  Co.  <fc  Rudolph  Tillier,* " 
There  was  not  any  proof,  however,  that  Tillier  knew  of  the  authority  which 
had  been  left  by  Biddle  at  the  bank  ;  but  a  clerk  of  the  bank  proved  that  he 
had  presented  notes  drawn  by  Whitehead  in  the  firm  of  "  Clement  Biddle 
&  Co.  &  Rudolph  Tillier,"  and  that,  on  such  occasions,  Tillier  referred  him 
to  Whitehead  for  payment.  It  appeared  also,  that  Whitehead  had  received 
the  proceeds  of  some  damaged  tea,  which  Tillier  had  sent  to  the  city  auction, 
giving  a  receipt  in  the  name  of  "  Clement  Biddle  &  Co.  &  Rudolph  Tillier  ;" 
that,  in  consequence  of  this,  Tillier  directed  his  clerk  to  forbid  Whitehead's 
meddling  with  any  more  of  his  money ;  and  that,  sometime  afterwards, 
Tillier  desired  Whitehead  to  quit  his  counting-house,  declaring  that  he  had 
nothing  to  do  with  him. 

Two  questions  were  stated  for  the  plaintiff :     1st.  Whether  Clement 
Biddle  and  Rudolph  Tillier  were  partners  generally,  or  only  for  certain 

(a)  See  Hindman  v.  Logan,  Addis.  27. 

{I)  See  Reed  v.  Ingraham,  2  Yeates  887;  S  Dall.  505;  4  Id.  169;  United  States  «. 
Kennao,  Peters  C.  0.  169. 
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specific  purpose  ?  and  2d.  Whether  one  partner  can  devolve  over  the  right  of 
using  the  firm  name,  without  the  knowledge  and  concurrence  of  the  other  ? 

To  the  first  question  it  was  answered  by  the  defendant's  counsel,  and  al- 
lowed by  the  Court,  that  the  articles  of  copartnership,  being  res  inter  alios 
a>ctay  the  limitations  could  not  be  known,  and  therefore,  ought  not  to  affect 
the  defendant,  if  he  acted  under  a  legal  authority,  (a) 

With  respect  to  the  second  question,  it  was  unanimously  resolved  by 
the  CouBT,  that  one  of  two  partners  may  give  an  authority  to  a  clerk,  under  the 
firm  name  of  the  house;  and  that  the  clerk  may,  in  consequence  thereof, 
accept  bills,  and  sign  or  indorse  notes,  in  the  name  of  the  company.  And  it 
was  said  by  McKean,  Chief  Justice,  that  this  case  could  not  be  properly 
^  .  compared  with  the  case  of  an  attorney,  *without  power  of  substitu- 
J  tion:  for  the  attorney  cannot  exceed  the  letter  of  his  authority,  being 
nothing  more  than  an  agent  himself  ;  but  each  partner  is  a  principal ;  and 
it  is  implied  in  the  very  nature  of  their  connection,  that  each  has  a  right  to 
depute  and  appoint  a  clerk  to  act  for  both,  in  matters  relative  to  their  joint 
interest.  (6) 

Verdict  for  the  defendant 

Ingeraotty  for  the  plaintiff.    Brad^fard,  for  the  defendant. 


SxEnncBTZ  et  al.  v.  Oubbib, 
Notice  of  non-payment. —  Wit/neee. 

Notice  of  the  dishonor  of  a  bill  of  exchange  must  be  given  within  a  reasonable  time. 
An  indorser  ruled  not  to  be  a  competent  witness,  although  the  plaintiif  offered  to  strike  hia  name 
off  the  1st  and  Sd  bills  of  the  set ;  the  second  not  being  produced. 

This  action,  brought  by  the  indorsees  of  a  bill  of  exchange,  against  one 
of  the  indorsers,  now  came  on  for  a  second  trial  (aw^e,  p.  234).  It  was  very 
ably  discussed  by  IngersoU^  for  the  plaintiff,  and  ISergeant  and  Bradford^ 
for  the  defendant ;  but,  as  the  circumstances  and  principles  of  the  case  are 
accurately  preserved  in  the  charge  of  the  court,  it  is  unnecessary  to  give  any 
other  statement  of  the  facts  or  arguments,  than  that  delivered  by  the  Chief 
Justice. 

McKean,  Chief  Justice. — ^This  is  an  action  of  very  considerable  impor- 
tance, not  only  as  it  affects  the  present  parties,  but  as  it  affects  every  holder, 
drawer  or  indorser  of  a  bill  of  exchange.  The  honor  and  justice  of  the  state 
are,  indeed,  likewise  interested,  that  the  decision  should  be  conformable  to 
the  general  mercantile  law  of  nations,  lest  a  deviation  should  be  imputed 
to  our  ignorance  or  disrespect  of  what  is  right  and  proper.     It  should  be 


(a)  See  Gill  v,  Kuhn,  6  S.  &  R.  833 ;  Forrest  tJ.  Wain,  4  Yeates  337. 
(6)  See  Gerard  v.  Basse,  ante^  p.  119,  and  the  note;  and  see  also  Baird  «.  Cochrane, 
4  S.  &  R.  397;  Sahnon  t>.  Davis,  4  Binn.  375 ;  llourquebie  «.  Girard,  2  W.  0.  0.  212.* 

>  In  Moddewell  v,  Keever,  8  W.   &  S.  66,  sonal  interest  in  the  concern ;  but  an  agent  af 

Chief   Justice    Gibson,  without  directly  pro-  regards  the  interests  of  his  associates ;  he  would 

nouncing  on  the  authority  of  Tillier  v.  White-  scarce  seem,  therefore,  to  be  warranted,   by 

head,  as  a  precedent,  says  that  each  partner  is,  principles  drawn  from  analogy,  in  oommitting 

doubtless,  a  principal,  so  far  as  regards  his  per*  the  stewardship  of  their  property  to  a  stranger 
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remembered  too,  that  the  defendant  is  a  stranger,  and,  that  the  event  of  this 
suit  can  be  no  further  obligatory  elsewhere,  than  as  it  corresponds  with  the 
imiversal  and  established  usage  of  all  countries  ;  for,  upon  the  present  ques- 
tion, that^  and  not  the  local  regulations  of  Pennsylvania,  must  furnish  the 
rule  of  determination. 

It  appears,  then,  that  one  Whitelaw,  on  the  30th  of  October  1776,  drew 
a  bill  of  exchange  for  839/.  185.  sterling,  upon  William  Houston  &  Co., 
malsters,  in  Ref rew,  near  Glasgow,  in  favor  of  James  Witherspoon,  or  order, 
and  payable  on  the  Ist  day  of  August  1776.  This  bill,  afterwards,  but  it  is 
not  certain  at  what  period,  Witherspoon  indorsed  to  Currie,  the  defendant, 
who,  sometime  in  the  year  1777,  indorsed  it  to  Messrs.  Archibald  and  John 
Blair,  and  those  gentlemen,  before  the  month  of  October  1778,  indorsed  it  to 
John  Pringle,  by  whose  subsequent  indorsement,  it  became  the  property  of 
Steinmetz  &  Bell,  the  plaintiffs  in  this  cause.  It  appears  further,  that  Stein- 
metz &  Bell,  on  the  19th  of  October  1778,  indorsed  the  bill  of  exchange  to 
Mr.  Freeman,  who  is  now  dead,  and  by  whom,  in  his  lifetime,  it  was  trans- 
mitted to  William  Cowpland,  of  London.  The  bill  seems  to  have  been 
speedily  and  regularly  indorsed,  after  it  came  into  the  hands  of  the  plaintiffs; 
and  Cowpland,  having  duly  received  it  from  Mr.  Freeman,  demanded  pay- 
ment of  the  persons  upon  whom  it  was  drawn,  on  the  80th  of  December 
1778,  when  it  was  protested,  on  account  of  their  refusal,  for  which  they  as- 
signed *rea8ons,  that  can  have  no  effect  or  relation  to  the  cause.  The  r^o^i 
notice  of  this  protest  was  received  by  Freeman's  executor,  William  ^ 
Sitgreaves,  on  the  13th  of  April  1780,  and  he  gave  notice  to  Messrs.  Stein- 
metz &  Bell,  on  the  28th  of  the  same  month  ;  but  those  gentlemen  did  not, 
until  the  16th  of  October  1782,  give  any  notice  to  Currie,  the  defendant, 
who  was  arrested  the  day  following,  to  answer  in  this  action. 

These  are  the  material  facts  ;  and,  on  them,  we  are  now  to  inquire,  how 
it  happened  that  the  bill  lay  three  years,  from  the  time  of  drawing  to  the 
time  of  protesting  it :  for,  as  between  indorser  and  indorsee,  every  indorser 
is  considered  as  a  new  drawer.  The  defence,  however,  is  on  this  single 
point,  that  the  plaintiffs  had  notice  on  the  28th  of  April  1780,  and  yet  gave 
none  to  the  defendant,  imtil  the  17th  of  October  1782,  a  period  of  two  years 
and  a  half,  except  twelve  days.  Whether  that  was  a  reasonable  time,  will 
depend  upon  the  circumstances  of  the  case.  It  appears,  that  the  plaintiffs 
lived  in  Philadelphia,  and  the  defendant,  when  he  sold  the  bill,  lived  at 
Fishkill,  in  the  state  of  New  York,  about  130  miles  off.  This,  in  point  of 
distance,  is  not  so  great,  but  that  he  might  have  been  found,  or,  at  least, 
some  inquiry  made  after  him,  much  sooner.  We  are,  therefore,  unanimously 
of  opinion,  that  the  delay  has  been  unreasonable  ;  but  if  they  have  satisfac- 
torily accounted  to  the  jury  for  that  delay,  their  verdict  will  be  in  favor  of 
the  plaintiffs.  Were  it,  however,  before  us,  on  a  special  verdict,  we  should 
certainly  determine,  that  it  is  an  unreasonable  time. 

It  is  alleged,  that  the  difficulties  of  the  war  prevented  the  giving  notice, 
and  that  the  plaintiffs  could  not  bring  their  action,  until  they  were  in  pos- 
session of  the  bill.  But  is  that  true  ?  Could  not  notice  be  given,  notwith- 
standing the  war  ?  They  saw  the  bill  and  protest  in  the  hands  of  Sitgreaves, 
and  they  knew  they  became  responsible.  It  was,  therefore,  their  duty  to 
provide  foi  their  indemnification,  and  to  give  immediate  notice.  Nor  could 
there  be  any  great  difficulty  in  finding  the  defendant,  for  he  appears  to  havt 
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been  a  man  of  note,  in  extensive  business,  and  dealt,  a€  the  very  time,  with 
Pringle,  another  indorser  of  the  bill,  who  lived  in  Philadelphia,  and  from 
whom  information  might  have  been  obtained.  There  is,  perhaps,  an  honest 
and  a  reasonable  ground  for  not  giving  notice  until  after  the  20th  of  Maj 
1780,  lest  the  money  should  be  paid  in  depreciated  paper.  But  two  years 
more  elapsed,  when  that  danger  was  over,  by  the  extinguishment  of  conti- 
nental money. 

It  has  been  said,  likewise,  that  when  the  drawer  has  no  effects  in  hand, 
no  notice  is  necessary  ;  but  it  has  been  determined  otherwise,  as  between 
indorser  and  indorsee,  upon  the  clearest  principles.  What  is  it  to  the 
indorsee,  whether  the  drawer  has  effects  or  not  ?  Every  indorser  is  in  law 
a  new  drawer,  and  he  may  be  compelled  to  pay  a  bill,  even  where  the  name 
of  the  drawer  has  been  forged.  Every  day's  experience  shows  that  bills  are 
taken  on  the  credit  of  the  indorser  alone — sometimes,  when  the  drawer  is 
*2'72l  ^^^7  unknown.  Nor  *can  it  be  alleged,  that  no  injury  has  been 
-*  sustained,  since,  in  the  course  of  things,  all  the  prior  indorsers  might 
have  failed. 

Upon  the  whole,  we  think,  the  strength  of  the  evidence  is  against  the 
plaintiffs  ;  and  if  the  jury  are  of  the  same  opinion,  they  will  find  a  verdict 
accordingly.  But  if,  on  the  contrary,  they  are  satisfied  with  the  reasons 
given  for  not  making  an  earlier  demand,  they  will  find  for  them,  (a) 

The  opinion  of  the  Cotjbt  being  so  unfavorable  to  the  plaintiffs,  they 
voluntarily  suffered  a  nonsuit,  when  the  jury  were  at  the  bar  ready  to  return 
their  verdict. 

In  the  course  of  the  trial,  the  plaintiffs  offered  John  Pringle  (their  im- 
mediate preceding  indorser)  as  a  witness  ;  and,  in  order  to  do  away  his  in- 
terest in  the  action,  they  proposed  striking  his  name  off  the  first  and  third 
bills  of  the  set ;  which  were  the  only  bills  in  their  possession,  the  second,  on 
which  the  protest  was  made,  being,  as  they  alleged,  lost  in  its  passage  from 
England  to  America. 

It  was  objected  by  the  defendant,  that  Prlngle's  name  would  still  remain 
upon  the  second  bill  (which,  for  anything  that  appeared  to  the  contrary, 
might  be  in  the  hands  of  a  third  person),  and  on  the  records  of  the  notary, 
who  made  the  protest ;  so  that  he  could  not  be  effectually  discharged  in  the 
way  proposed. 

To  this,  the  plaintiff's  counsel  replied,  that  where  there  are  several  se- 
curities for  the  same  thing,  a  discharge  of  one  is  a  discharge  of  the  whole ; 
and  they  instanced  the  case  of  a  master  of  a  ship,  who  usually  signs  three 
bills  of  lading,  of  the  same  tenor  and  date.    But — 

By  thb  Coubt. — In  that  case,  if  the  master  takes  a  receipt,  he  would 
certainly  be  discharged.  In  the  instance  before  us,  however,  the  second  bill 
may  be  in  the  possession  of  a  band  fide  purchaser,  who  will  be  entitled  to 
sue  Pringle  upon  it,  notwithstanding  any  act  of  the  plaintiffs  on  this  occasion. 


(a)  See  Steinmetz  «.  Currie^  ante^  p.  284^  and  Robertson  «.  Vogle^  p.  252,  ard  the 
notes  to  those  cases. 
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We  are  of  opinion,  that  Pringlc  is  clearly  interested  in  the  cause,  &id  there- 
fore, inadmissible  as  a  witness,  (a) 

It  was  suggested,  that  if  the  plaintiffs  executed  a  release  to  Pringle,  he 
might  be  made  a  witness  ;  but  IngersoU^  doubting  whether  a  release  to  one 
indorser  would  not  be  a  release  to  all,  did  not  choose  to  adopt  this  measure.  (^) 

It  was  also  ruled  in  this  cause,  that  the  case  in  Term  Reports  {TindaUy, 
Browriy  1  T.  R.  68)  being  a  determination  upon  general  mercantile  law,  was 
of  authority  here  ;  and  that  it  would  have  been  so,  if  it  had  been  determined 
in  France,  Spain  or  Holland,  as  well  as  in  England* 


MiFFxiN  et  cd.  V.  Bingham. 
Deposition. —  Witneas. 

A  oross^xamination  of  a  wiiness,  under  a  rule  of  court,  does  not  preclude  the  party  from  taking 

any  legal  exceptions,  at  the  trial,  to  the  competency  of  the  witness. 
A  deposition  of  a  going  witness,  taken  under  a  rule  of  court,  cannot  be  read  on  the  trial,  vnleM  a 

tvbpatna  has  been  taken  out,  and,  if  possible,  served  on  the  witness. 
What  interest  will  exclude  a  witness. 

The  plaintiffs,  being  disappointed  in  their  evidenoe,  voluntarily  suffered 
a  nonsuit.  The  following  points,  however,  were  resolved  in  the  course  of 
the  trial ;  to  illustrate  which,  it  is  necessary  to  relate  the  leading  circum- 


stances of  the  case.    The  plaintiffs  were  *owner8  of  a  privateer  called 


[*273 


the  Rattlesnake,  commanded  by  Captain  McCuliough.  This  privateer, 
having  taken  a  valuable  prize,  during  the  late  war  with  Great  Britain,  car- 
ried her  into  Martinique,  where  the  defendant  resided  as  agent  for  the  United 
States.  At  the  time  of  her  arrival,  the  defendant  was  exceedingly  embar- 
rassed on  account  of  certain  pecuniary  engagements  which  he  had  entered 
into  for  the  public  ;  and,  in  order  to  relieve  himself,  he  applied  to  Captain 
McCullough  for  the  use  of  the  proceeds  of  the  prize,  offering  to  pay  the 
amount,  by  bills  of  exchange  drawn  on  his  correspondents  in  Philadelphia. 
To  this  proposal,  McCullough  agreed ;  and,  on  delivering  to  the  defendant 
the  portion  of  the  prize  that  belonged  to  the  owners,  the  bills  of  exchange 
were  drawn,  and  regularly  accepted  ;  but  when  they  became  due,  they  were 
paid  in  continental  money,  which,  at  that  time,  had  depreciated  to  the  rate 
of  three  paper  dollars  for  one  hard  dollar.  The  plaintiffs,  at  first,  believing 
this  transaction  between  McCullough  and  the  defendant,  to  have  been  on  a 
public  foundation,  did  not  complain  of  the  loss  which  it  occasioned;  but 
settled  with  the  captain  and  crew  for  their  respective  shares  of  the  prize,  and 
allowed  the  bills  of  exchange,  in  McCullough's  accounts,  as  a  specie  charge. 
Afterwards,  however,  it  was  suggested  to  them,  that  the  whole  was  a  private 
speculation  for  the  defendant's  emolument ;  and  that  no  part  of  their  funds, 
which  had  been  thus  transferred  to  him,  was  carried  into  his  accounts  with 
the  United  States.  Under  this  persuasion,  they  brought  the  present  ai^l^on 
to  recover  the  difference  between  the  value  of  their  effects  put  into  the  hands 

(a)  Cropper  «.  Nelson,  8  W.  G.  G.  125 ;  Juniata  Bank  9.  Browne^  6  S.  &  R.  226; 
Sterling  «.  Marietta  Ca,  11  Id.  179 ;  Zeigler  «.  Gray,  12  Id.  42. 
ifi)  8ee  HcFadden  e.  Parker,  4  DalL  276 ;  8  Teates  49(L 
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of  the  defendant,  and  the  depreciated  amount  of  the  continental  money,  in 
which  the  bills  of  exchange  were  paid — ^alleging  that  those  effects  had  been 
obtained  from  McCullough  under  false  pretences. 

I.  The  principal  witness  for  the  plaintiffs  was  McCullough,  and,  in 
hopes,  at  all  events,  to  secure  his  testimony  (as  he  was  about  to  sail  on  a 
distant  voyage),  a  rule  had  been  obtained  for  taking  the  depositions  of  going 
witnesses,  upon  the  usual  terms,  and  subject  to  all  legal  exceptions.  Under 
this  rule,  McCullough  was,  accordingly,  examined  by  the  plaintiffs,  and 
cross-examined  by  the  defendant ;  and  his  deposition,  thus  taken,  was  offered 
to  be  read  upon  the  trial. 

But  two  objections  were  made  :  1st.  That  McCullough  was  interested  in 
the  event  of  the  cause,  and  therefore,  inadmissible  as  a  witness,  even  if  he 
were  present :  and,  2d.  That  no  subpoena  had  issued  to  procure  his  personal 
attendance  at  the  trial. 

1.  To  the  first  objection,  it  was  answered  by  the  plaintiffs,  that  it  would 
appear  by  McCuUough's  cross-examination,  that  be,  as  well  as  the  whole 
crew,  had  been  fully  satisfied  for  their  respective  shares  of  the  prize-money, 
and,  consequently,  that  he  was  not  interested  in  the  fate  of  this  action.  It 
was  urged,  that  the  effects  delivered  to  the  defendant,  were  not  delivered  on 
McCullough's  account,  but  on  the  account  of  the  owners  of  the  privateer,  as 
their  appropriated  part  of  the  prize  ;  that,  therefore,  having  sustained  no  loss, 
he  would  not  be  entitled  to  any  retribution  ;  and  that,  in  fact,  the  only  ques- 
♦2741  ^^^^  *arising  from  the  transaction  at  Martinique,  now  lay  exclusively 
■'  between  the  plaintiffs  and  the  defendant,  whether  the  former  should 
receive  from  the  latter  a  compensation,  equivalent  to  the  loss  on  the  bills  of 
exchange.  But  it  was  insisted,  that,  at  all  events,  this  objection  came  too 
late,  as  the  defendant  had  cross-examined  McCullough,  under  the  rule  ;  which, 
having  the  same  effect  as  if  he  had  been  cross-examined  in  court,  when 
sworn  in  chief,  precluded  every  subsequent  objection  to  his  competency  ; 
and  that  his  deposition  must  indeed  be  considered,  from  the  nature  of  the 
questions  asked  on  the  cross-examination,  as  tantamount  to  a  denial  of 
interest  on  his  voir  dire,     4  Burr,  2251. 

2d.  On  the  second  objection,  the  evidence  was,  that,  though  McCullough 
had  left  Philadelphia,  he  had  not  sailed  from  Marcus  Hook,  on  the  Sunday 
preceding  the  day  of  trial  (Wednesday),  nor  was  it  certain  that  he  had  even 
yet  taken  his  departure  from  that  place.  But  it  appeared,  that  the  plaintiff, 
although  he  had  not  issued  a  subpoena  himself,  had  given  notice  to  the 
defendant  of  the  intention  of  the  witness  to  sail,  in  order  that  he  might 
issue  a  subpcenay  if  he  preferred  McCullough's  vivd  voce  testimony  on  the 
trial,  to  the  deposition  under  the  rule.  The  plaintiff  contended,  therefore, 
that  there  was  no  reason  to  suppose  that  he  wished  to  avoid  McCullough's 
evidence  delivered  and  canvassed  in  the  most  open  manner  ;  that  the  spirit 
of  the  rule  had  been  complied  with,  by  putting  it  into  the  power  of  the 
defendant  to  secure  the  personal  attendance  of  the  witness  ;  that  it  would 
be  absurd  to  require  a  mbpo&tia  to  be  issued  in  all  cases  ;  as,  for  instance, 
where  the  absence  of  the  witness  was  a  matter  of  notoriety  ;  and  that,  in  the 
present  case,  if  a  subpoena  had  been  served,  McCullough  must  either  have 
brought  himself  into  a  contempt  of  the  court,  by  disobeying  its  process  ;  or 
have  run  the  risk  of  ruin,  by  delaying  his  voyage. 

1.  In  support  of  the  first  objection,  the  def endanVs  ooonsel  oontendedy 
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that  McCuUough,  being  once  interested  in  the  proceeds  of  the  prize  ^  it  wa 
not  enough  to  show  that  he  had  been  satisfied,  but  the  plaintiffs  must  pro- 
duce a  release.  2  Atk.  16.  It  was  urged,  that,  in  order  to  perfect  every 
appropriation  of  joint  effects,  the  consent  of  both  parties  is  necessary  ;  that 
in  this  case,  it  did  not  appear  that  the  plaintiffs  ever  consented  to 
the  transaction,  and  consequently,  McCuUough  still  retained  the  share  in  the 
effects  delivered  to  the  defendant,  to  which  he  was  originally  entitled  as  a 
captain  of  the  privateer.  If,  then,  a  recovery  takes  place  in  the  present 
action,  McCullough  may  hereafter  sue  the  plaintiffs  to  compel  them  to  pay 
over  his  share  of  the  money  recovered  ;  and  therefore,  his  testimony  is 
within  the  principle  of  6  Burr.  2727,  where  one  insurer  was  declared  to  be 
an  incompetent  witness,  in  an  action  on  the  policy,  because  he  could  compel 
the  other  insurers  to  contribute.  Nor  is  the  objection  too  late.  Depositions 
in  chancery  are  always  taken  de  bene  esse.  When  McCullough  was  examined, 
no  court  was  sitting  that  could  pronounce  upon  his  competency ;  and  the 
adverse  doctrine  would  involve  the  defendant  in  this  dilemma,  that  if  he  did 
not  examine,  he  lost  all  benefit  of  the  testimony,  and  if  he  did  examine,  ^^ 
♦he  forfeited  all  right  of  exception  to  the  competency  of  the  witness.  L  ^  «^ 
There  is  not,  therefore,  any  similitude  between  a  cross-examination  under 
such  circumstanees,  and  the  voir  direy  which  is  a  mere  preliminary  inquiry ; 
whereas,  it  appears,  that  the  witness  had  undergone  a  long  examination  on 
the  part  of  the  plaintiffs,  before  the  defendant  proposed  a  single  question  to 
him. 

2.  In  support  of  the  second  objection,  the  defendant's  counsel  referred  to 
the  rules  of  court  (tit.  Witness,  No.  48),  and  insisted,  that  these  being  literce 
scriptoB  to  govern  the  practice  of  the  courts,  it  was  incumbent  upon  the 
plaintiffs  to  prove  the  service  of  a  subpcenay  or,  at  least,  a  reasonable  en- 
deavor to  serve  it.  The  greater  satisfaction  and  justice  to  be  obtained  from 
vivd  voce  testimony,  formed  the  reason  of  the  rule  ;  and  this,  it  was  urged, 
is  of  such  weight,  that  the  conunon  law  never  admits  depositions  to  be  read, 
but  in  cases  of  absolute  necessity.  If  then  a  siibpcena  had  been  taken  out, 
a  week  ago,  is  there  any  ground  to  assert,  that  the  witness,  whose  family 
resides  here,  would  not  have  attended ;  or  that  the  sailing  of  the  vessel 
(which  may  at  this  moment  be  anchored  within  twenty  miles  of  Philadelphia) 
could  not  be  safely  postponed  ?  Where,  then,  is  the  absolute  necessity  to 
which  the  common  law  yields  the  wholesome  rigor  of  its  rules  ?  It  is  said, 
that  it  would  have  been  ruinous  to  McCullough  if  he  had  been  detained  ; 
but  this  is  a  matter  of  which  the  plaintiffs  had  no  right  to  judge ;  the 
witness,  in  the  first  instance,  and  the  court,  eventually,  were  only  competent 
to  determine  it ;  and,  after  all,  the  service  of  a  subpcena  does  not  compel  an 
attendance,  but  only  requires  that  a  sufficient  cause  should  be  shown,  why 
the  party  did  not  attend.  Suppose,  the  deposition  had  not  been  taken, 
and  the  plaintiffs  had  moved  to  put  off  the  trial  on  account  of  McCuliough's 
absence,  would  not  the  court  have  said  then,  that  they  were  not  entitled  to 
the  delay,  as  the  witness  was  here  a  few  days  ago,  and  they  had  not  pursued 
any  legal  steps  to  obtain  his  evidence  ?  Is  there  not  as  much  propriety  in 
saying  so  now? — for  it  is  idle- to  rely  upon  the  notice  of  McCullough's  inten- 
tion to  sail,  since  the  plaintiffs  had  the  same  opportunity  of  detaining  the 
witness  which  was  given  to  the  defendant ;  and  the  latter  would  have  been 
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absurdly  officious,  indeed,  if  he  had  taken  it  upon  him  to  subpcma  his 
adversary's  witness. 

McKean,  Chief  Justice. — There  are  two  ways  of  proving  a  witness  to  be 
interested  in  a  cause — ^first,  by  examining  him  on  his  voir  dire  /  or,  secondly, 
by  showing  his  interest  from  other  evidence,  either  parol  or  written.  But 
both  these  ways  cannot  be  pursued  at  the  same  time  ;  for  the  election  of  the 
one  conclusively  bars  any  subsequent  recourse  to  the  other,  (a)  The  defend- 
ant's cross-examination  under  the  rule  in  this  case,  is  not,  however,  upon  the 
same  footing  with  an  examination  upon  the  voir  dire ;  and  therefore,  we 
do  not  think  that  he  is  now  precluded  from  the  advantage  of  any  legal  ex- 
ception to  the  competency  of  the  witness. 

♦2761  *With  respect  to  the  admission  of  testimony,  the  law  has  been  so 
^  well  established,  and  is  so  perfectly  understood,  that  it  needless  to 
enter  minutely  into  the  doctrine.  The  whole,  indeed,  may  be  reduced  to  a 
short  rule  ;  if  the  witness  speaks  under  an  interest^  it  is  fatal  to  his  compe- 
tency ;  if  he  is  liable  to  an  influence^  it  taints  his  credibility.  On  the  pres- 
ent occasion,  we  are  of  opinion,  that  Captain  McCullough,  at  the  time  of 
taking  the  deposition,  was  not  an  interested  witness  ;  and  therefore,  if  there 
was  no  other  objection,  we  should  certainly  allow  the  plaintiffs  the  benefit 
of  his  testimony  :  for,  in  the  authority  cited  from  Atk.  16,  Lord  Hardwicke 
can  only  mean,  that  a  witness,  who  has  been  once  interested,  shall  be  pre- 
sumed to  be  so  still,  unless  the  contrary  is  proved  by  a  release,  or  other 
satisfactory  evidence. 

The  plaintiffs,  however,  have  failed  in  another  respect.  A  fuJbposiMi 
ought  certainly  to  have  been  taken  out,  and,  if  possible,  served  upon  the 
witness ;  for,  it  was  his,  and  not  their  province,  to  determine  whether  he 
would  attend  or  not.  The  rule  never  was  meant,  indeed,  to  direct  an  use- 
less thing — such  as  issuing  a  mbpcena  for  a  witness  actually  residing  in 
London,  or  any  other  distant  country  ;  though  even  this  was  heretofore  re- 
quired, in  strict  practice.  But,  in  the  present  instance.  Captain  McCullough 
was  known  to  be  here,  a  few  days  ago,  his  family  always  resides  here,  and 
he  may  himself,  probably,  be  within  a  very  short  distance  of  the  city  at 
this  moment.  The  plaintiffs  having  taken  it  upon  themselves,  not  only  to 
decide  for  the  witness,  that  he  would  not  attend,  but  also  for  the  court,  that 
they  would  not  insist  upon  the  rule,  have  acted  in  their  own  wrong  ;  and, 
upon  this  objection,  we  are  of  opinion,  that  the  deposition  ought  not  to  be 
road  in  evidence.  (^) 

IL  The  defendant's  counsel  offered  his  books  to  prove,  that  in  his  account 

{a)  See  Vincent  v,  HufE;  4  S.  &  R.  298;  Shannon  o.  Commonwealth,  8  Id.  444;  Da- 
yis  9.  Barr,  9  Id.  188 ;   Evans  v.  Eaton,  Peters  C.  C.  838. 

(fi)  8.  p.  Wallace  v.  Mease,  4  Yeates  520.  And  it  has  been  held,  that  if  the  party 
who  takes  the  deposition  does  not  choose  to  read  it  at  the  trial,  it  cannot  be  read  by  the 
opposite  party,  without  complying  with  the  rule  as  to  subpoenaing  the  witness ;  Gor- 
don V.  Little,  8  S.  &  R.  583.  But  where  the  witness  resides  out  of  the  jurisdiction  of 
the  court,  his  deposition  may  bo  read,  without  a  subpcena  having  been  taken  out 
Ranken  «.  Cooper,  2  Bro.  13 :  and  see  Parker  «.  Farr,  1  Id.  252.  As  to  the  practice  of 
the  circuit  court  of  the  United  States,  in  this  respect,  see  Browne  «.  Galloway,  Peten 
0.  G.  294 ;   Penns  «.  Ingham,  2  W.  C.  C.  487 ;  Banert «.  Day,  8  Id.  248. 
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with  the  United  States,  at  the  time  of  the  transaction  between  him  and 
McCullough,  there  was  a  considerable  balance  in  his  favor. 

But  it  was  objected,  for  the  plaintiffs,  that  the  books  of  a  party  are  only 
evidence  of  goods  sold  and  delivered,  or  work  done  ;  and  that,  therefore, 
they  were  inadmissible  to  the  present  purpose,  which  was  to  show  that  the 
money  was  advanced  upon  a  contract  different  from  that  which  the  plaint* 
iffs  alleged. 

To  this,  it  was  answered  that  although  the  books  of  a  party  are  only  evi* 
dence  to  charge  in  the  cases  mentioned,  yet,  that  they  might  well  be  received 
to  establish  a  matter  collateral  to  the  cause. 

And  by  MoEsan,  Chief  Justice. — This  is  a  point,  that  I  do  not  remember 
to  have  ever  occurred  before.  The  books  are  not  offered  to  prove  a  charge 
against  the  plaintiffs,  but  only  to  determine  a  collateral  question,  whether  a 
third  person  was  the  defendant's  debtor,  at  a  particular  period.  How  can  this 
be  accomplished,  but  by  the  evidence  of  the  books,  fairly  and  regularly 
kept  ?  To  make  it  a  charge,  other  vouchers  of  the  entry  might  be  neces- 
sary ;  but  for  *this  purpose,  if  it  is  of  any  importance  to  the  cause  r^o^'t 
(which  I  do  not  think),  I  can  conceive  no  other  mode  of  proceeding.     ^ 

The  defendant,  thinking,  however,  that  he  could  accomplish  his  object  in 
another  way,  did  not  call  for  a  decision  of  the  court ;  but  waived  the  read- 
ing of  the  books,  (a) 

For  the  plaintiffs,  Ingersott  and  Sergeant.  For  the  defendant,  TUghman 
Xeuns  and  WUson, 

(a)  In  the  Juniata  Bank  v.  Brown,  6  S.  &  R  226 ;  it  was  held,  that  in  an  action  be- 
tween A.  &  B.,  the  books  of  original  entries  of  C.  were  not  evidence,  to  show  a  collateral 
tact;  as  thai  A  was  charged bv  0.  as  a  nartner  in  a  certain  firm. 
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APRIL  SESSIONS,  1788. 


Lewis,  appellant,  v.  Maris,  appellee. 
Probate  of  wiU. 

A  wfl],  not  written  by  the  testator,  nor  subBcribod  by  him,  but  proyed  by  ofM  wUneas  only,  to  ha¥« 
been  put  in  writing  according  to  hia  direction,  is  not  admissible  to  probate,  under  the  act  of 
1706. 

This  was  an  appeal  from  the  decree  of  the  register  of  wills,  and  two 
justices  of  the  court  of  common  pleas  of  the  county  of  Montgomery,  who 
admitted  an  instrument,  bearing  date  the  25th  of  the  tenth  month^  1786^ 
purporting  to  be  the  last  will  and  testament  of  one  Jephtha  Lewis,  the 
father  of  the  appellant,  to  be  proved  as  a  good  will  and  testament  in  writing, 
although  it  had  neither  been  written  nor  subscribed  by  the  supposed  testa- 
tor ;  upon  the  deposition  of  John  Evans,  a  scrivener,  that  it  was  drawn  at 
his  request,  and  conformable  to  his  instructions,  but  never  read  to  him,  after 
it  was  written.  This  instrument  contained  a  devise  of  real  estate,  and  a 
legacy  of  400/.  for  the  use  of  a  school,  in  the  township  of  Gwyned,  and 
county  of  Montgomery ;  and  upon  the  validity  of  that  legacy,  the  present 
controversy  arose.  It  was  proved  by  several  persons,  that  the  deceased,  in 
the  year  1784,  had  talked  of  leaving  money  to  a  school ;  that  about  three 
months  before  his  death,  he  asked  one  of  the  deponents  to  be  a  trustee  for 
that  purpose  ;  that  some  months  before  his  death,  he  remarked  to  another, 
what  better  could  a  man  do  with  his  money  than  to  leave  it  to  such  a  use  ? 
that  he  declared  he  did  not  intend  all  his  estate  for  his  child  ;  that  he  spoke 
repeatedly  of  John  Evans's  making  his  will ;  that  for  fear  it  should  come  to 
the  knowledge  of  his  family,  he  desired  it  to  be  left  with  John  Evans  ;  that 
being  indisposed,  when  it  was  drawn,  he  desired  John  Evans  to  call  upon 
him  again  with  it ;  that  when  John  Evans  called  with  it  again,  he  was  too 
far  gone  to  read  and  attend  to  it ;  and  that  the  disposition  of  the  real  estate 
contained  in  the  paper  produced,  was  the  same  which  the  deceased  had,  be- 
*2791  ^^^^  ^^  death,  desired  *his  brother  to  mention  to  John  Evans  :  but 
^  John  Evans  was  the  only  witness  who  proved  any  instructions  to 
have  been  given  in  respect  to  the  legacy  of  400/.  It  appeared,  likewise,  that 
the  same  scrivener  had  drawn  another  will  for  the  deceased,  in  the  year 
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1770,  which  was  left  m  similar  circumstances,  without  the  subscription  of 
the  testator,  or  any  other  attestation  than  that  of  the  drawer  ;  but  this  cir- 
cumstance was  made  no  use  of  in  the  argument. 

Wilcox  and  W.  M,  Smithy  for  the  appellants.  We  contend,  1st.  That 
there  is  only  one  witness  to  prove  the  instrument  in  question  ;  and,  2:1.  That 
two  witnesses  are  indispensably  necessary  to  the  legal  establishment  of  a  last 
will  and  testament. 

I.  The  first  point  arising  from  the  facts,  must  be  determined  by  the  dep- 
ositions ;  and,  as  no  regard  can  be  paid  to  a  recital  of  the  loose  expressions 
which  were  used  by  the  supposed  testator,  antecedent  to  the  instructions  for 
drawing  his  will,  it  is  clear,  that  the  only  evidence  to  support  the  legacy  in 
favor  of  the  school,  must  be  founded  upon  the  deposition  of  John  Evans,  to 
whom  those  instructions  were  given. 

n.  We  shall  proceed,  then,  to  consider  the  second  point,  which  depends 
apon  the  construction  of  the  act  of  assembly,  passed  in  the  year  1 705,  "  con- 
cerning the  probates  of  written  and  nuncupative  wills,  and  for  confirming 
devises  of  land."  It  is  there  said,  "  that  all  wills  in  writing,  wherein  or 
whereby,  any  lands,  tenements  or  hereditaments,  within  this  province,  have 
been,  are,  or  shall  be  devised  (being  proved  by  two  or  more  credible  wit- 
nesses, upon  their  solemn  affirmation,  or  by  other  legal  proof  in  this  prov- 
ince, &c.),  shall  be  good  and  available  in  law,  for  the  granting,  conveying 
and  assuring  of  the  lands  or  hereditaments,  thereby  given  or  devised,  as  well 
as  of  the  goods  and  chattels  thereby  bequeathed."  (1  Sm.  L.  33.)  The 
question,  therefore,  rests  upon  the  meaning  of  the  words,  or  other  legal  proo/ 
in  this  province;  and,  in  order  to  ascertain  that,  it  may  be  proper  to  take  a 
short,  retrospective  view  of  the  general  doctrine,  respecting  the  legal  attesta- 
tion of  wills  and  testaments.  As  the  probate  of  wills  was  not  a  matter 
originally  of  common-law  jurisdiction,  the  decisions  have  necessarily  been 
drawn  from  the  civil  law,  the  ecclesiastical  law,  and  the  law  of  nations,  en- 
grafted upon  the  general  customs  of  the  realm  of  England.  By  the  civil 
law,  indeed,  seven  witnesses  were  required;  but  this  excess  being  reformed, 
first,  by  the  ecclesiastical  law,  which  required  three  witnesses  in  some  cases, 
and  only  two  in  others,  and  then,  by  the  general  customs  of  the  kingdom,  it 
is  settled,  in  the  most  authoritative  books,  to  be  sufficient,  that  the  will  and 
mind  of  the  testator  should  appear  by  two  competent  and  disinterested  wit- 
nesses. Swinb.  6,  6,  45,  46;  3  Salk.  396.  For,  the  general  customs  of  the 
kingdom  are  not  further  controlled,  than  by  the  jtis  gentium^  which  is  like- 
wise satisfied  with  the  attestation  of  two  witnesses  ;  Swinb.  47  ;  God.  Orph. 
Leg.  3,  8,  10;  and  where,  indeed,  the  disposition  is  for  pious  useSy  the  canon 
law,  in  this  respect,  corresponds  with  the  Jus  gentiumy  although  for  secular 
purposes,  it  still  requires  *two  witnesses,  one  of  whom  must  be  the  r^^on 
minister.  God.  Orph.  Leg.  8,  10.  Li  the  case  of  codicils,  the  civil  L 
law  required  only  five  witnesses,  but  the  law  of  England  requires  the  same 
proof,  as  in  the  case  of  testaments,  that  is,  two  witnesses.  Id.  20.  Two 
witnesses,  therefore,  are  sufficient,  and  regularly  two  witnesses  are  also 
necessary  to  the  legal  proof  of  a  last  will  and  testament  ;  Swinb.  343 ;  1  Equity 
Abr.  5  ;  Bac.  tit.  Test.;  and  it  may  be  vain  to  have  no  more  than  one. 
Swinb.  65.  Where  children  have  been  considered  as  incompetent  witnesses 
to  their  fathez's  will,  a  child,  being  the  third  witness,  was  adjudged  as  nonoi 
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and  the  will  set  aside  (1  P.  Wms.  10,  s.  p.,  267);  and  the  necessity  of  two 
witnesses  to  a  will,  is  an  idea  as  ancient  as  the  time  of  Glanvil.  61an.  lib.  7, 
c.  6.  Nor  does  a  prohibition  lie  to  the  ecclesiastical  court,  for  refusing,  by 
one  witness,  to  establish  a  testamentary  writing.  God.  Orph.  Leg.  66 ;  2 
Bum.  Ecc.  Law,  243;  2  Salk.  547;  Ld.  Raym.  220.  It  is  certain,  that  the 
statute  of  frauds  has  not  made  any  alteration  in  respect  to  written  testa- 
ments of  goods  and  chattels;  and  one  witness,  by  the  civil  law,  being  as  no 
witness  at  all,  the  proof  of  such  a  testament  can  only  be  made  by  two  suffi- 
cient witnesses.     2  Bum.  Ecc.  Law.  524. 

It  is  true,  that  we  have  produced  no  adjudged  case,  under  the  32  JBen. 
VJIJ.f  c.  1,  showing  that  two  witnesses  are  necessary  to  establish  a  will  of 
real  estate ;  but  we  have  cited  so  many  authorities  of  a  date  subsequent  to 
the  statute^  which,  in  this  point,  make  no  discrimination  between  wills  of 
lands  and  testaments  of  chattels,  that  it  may  be  fairly  inferred,  that  the  rule 
of  proof,  founded  upon  the  jus  gentium  and  the  general  customs  of  England,  is 
alike  applicable  to  every  species  of  testamentary  writing.  For  the  cause 
of  the  appellant,  however,  it  is  sufficient,  that  no  doubt  can  remain  of  its 
strict  and  invariable  application,  in  the  case  of  testaments  for  the  disposition 
of  personal  property;  and,  being  thus  incontrovertibly  established  in  that 
country,  from  which  we  have,  in  general,  copied  the  principles  and  practice 
of  jurisprudence,  it  will  appear  by  various  acts  of  the  legislature,  antecedent 
to  the  passing  of  the  law  in  question,  and  even  by  the  original  stipulations  in 
England,  that  the  necessity  of  two  witnesses  to  the  legal  probate  of  a  last 
will  and  testament,  has  been  expressly  recognised  and  adopted  in  Pennsyl- 
vania. Thus,  among  the  laws  agreed  upon  in  England,  it  is  provided,  that 
'^  all  wills  and  writings,  attested  by  two  witnesses,  shall  be  of  the  same  force 
as  to  lands,  as  other  conveyances,  &c."  Pro  v.  Laws,  in  app.  p.  4,  art.  15 
From  which,  it  seems  to  have  been  the  intention  of  the  Proprietary  and  first 
emigrants,  to  obviate  every  doubt,  and,  unequivocally,  to  place  the  proof  of 
wills  of  lands,  upon  the  same  footing  with  the  proof  of  testaments  of  chat- 
tels ;  and  this  stipulation  was  formally  enacted  into  a  law,  soon  after  the 
meeting  of  the  general  assembly  of  the  Province.  Id.  p.  7,  c.  45.  The  law 
enabling  foreigners  to  devise  lands,  likewise  makes  two  witnesses  necessary 
*2ftil  *^  *^^  ^^^'  ^^^^'  Laws,  vol.  2,  p.  109,  old  edit.(a)  Nay,  the  *legis- 
-I  lature,  at  that  day,  carried  the  matter  so  far  as  to  require  the  testi- 
mony of  two  witnesses  in  all  cases.  Prov.  Laws,  in  app.  p.  3,  c.  36.  Is  it 
not,  therefore,  unreasonable  to  suppose,  that  it  was  intended,  by  the  act  of 
1705,  to  relax  the  rules  of  proof  on  a  subject  of  so  much  solenmity  and  im- 
portance, as  a  last  will  and  testament  ?  And,  more  especially,  when  by  the 
same  law,  §  6,  it  is  declared,  that  no  will  in  writing,  concerning  any  goods 
and  chattels,  or  personal  estate,  shall  be  repealed  by  word  of  mouth  only,  nor 
shall  any  nuncupative  will  be  established,  but  upon  the  testimony  of  two  or 
more  witnesses  ?    §  3. 

This  act  then  must  have  proceeded  upon  the  well-known  principles  and 
decisions  respecting  probates  ;  and  the  construction  ought  to  be  such,  that 
no  word  should  be  rendered  void,  superfluous  or  insignificant.  Hence,  by 
the  words,  or  other  legal  proofs  the  proof  meant  by  the  legislature,  most  be 


(a)  This  act  of  assembly  requires  two  or  more  subscribing  witnesses. 
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that,  which  the  pre-existing  laws  and  customs  of  England,  nad  mskle  neces- 
sary to  a  last  will  aqd  testament,  and  not  merely  that,  which  is  sufficient  to 
convict  a  man  of  an  offence,  or  to  charge  him  with  a  debt ;  for,  if  this  were 
not  the  meaning,  it  would  be  superfluous  to  say,  that  the  probate  shall  be  by 
two  or  more  credible  witnesses,  upon  their  solemn  affirmation,  or  by  other 
legal  proof,  since  the  latter  sentence  would  naturally  comprehend  and  super- 
led*'  the  former.  Such,  indeed,  has  been  the  interpretation  of  the  register's 
court  of  Pennsylvania,  previously  to  the  revolution,  by  the  decree  of  a  gentle- 
man of  great  professional  abilities.  William  Wesfs  ccue,  before  the  Reg- 
ister-General of  Pennsylvania^  in  1773. 

But,  when  we  consider  the  religious  delicacy  of  those  persons,  who  chiefly 
composed  the  legislative  body  when  the  act  was  passed,  may  we  not  pre- 
sume that  this  mode  of  expression  has  been  used,  in  order,  on  the  one  hand, 
to  assert  the  right  of  giving  testimony  upon  solemn  affirmation  ;  and  on  the 
other,  to  avoid  the  direct  mention  of  testimony  upon  oath  ?  This  conjecture 
is,  in  some  degree,  supported  by  the  circuitous  manner  in  which  many  other 
acts  of  assembly  prescribe  the  forms  of  proof ;  Prov.  Law,  2,  3,  4,  5,  6,  20, 
24,  25,  37,  42,  45;  for,  the  first  time  that  an  attestation  upon  oath  is  ex- 
pressly mentioned,  occurs  in  the  year  1715,  ten  years  after  the  passing  of 
the  law  in  question.     Id.  76.  (1  Sm.  L.  94.) 

If,  then,  laws  which  relate  to  the  same  subject,  must  be  taken  together, 
there  can  be  no  doubt,  from  a  connected  view  of  the  laws  of  England,  the 
acts  of  assembly  cited  from  the  appendix  of  the  late  province  laws,  the  dif- 
ferent parts  of  the  very  act  in  question,  and  the  practice  of  our  courts,  that, 
whether  qualified  by  affirmation,  or  by  oath,  two  witnesses  are  necessary  to 
establish  a  last  will  and  testament,  and  without  two  there  ean  be  no  legal 
proof.  The  witnesses,  we  admit,  need  not  be  present  at  the  actual  execution 
of  the  instrument :  but,  if  it  is  written  by  the  testator  himself,  two  witnesses 
must,  at  least,  prove  his  handwriting  ;  and  if  it  be  written  by  another  per- 
son, two  witnesses  must  prove  that  it  contains  his  last  will  and  disposition. 

^Lewis  and  Ijavyrencey  for  the  appellee.  The  appellant,  in  con-  r^ogo 
travention  of  his  father's  wishes  and  benevolence,  endeavors  to  set  *■ 
aside  the  will,  in  order  to  defeat  the  charitable  donation  which  it  contains : 
Should  there  be  a  doubt,  therefore,  upon  the  subject,  it  will  operate  against 
so  ungracious  an  attempt ;  but  we  conceive  that  the  strict  principles  of  law 
will  be  a  sufficient  prevention.  Before  the  statute  of  wills,  32  Sen,  VIILy 
€.  1,  every  man  was  at  liberty  to  dispose  of  his  personal  estate  ;  and  as  the 
disposition  was,  in  that  respect,  governed  by  the  civil  and  ecclesiastical  laws, 
according  to  their  institutions,  two  witnesses  were  necessary  to  the  probate 
of  every  testament. 

But  when  a  statute,  without  saying  anything  about  the  proof,  gives  a 
new  power  to  devise,  unknown  in  the  civil  and  ecclesiastical  codes,  shall 
wo  resort  to  them,  instead  of  the  common  law,  to  ascertain,  in  what  form, 
and  by  what  number  of  witnesses,  the  exercise  of  that  power  ought  to  be 
attested  ?  This  would  surely  be  an  absurd  and  improper  deviation,  since 
the  courts  of  civil  and  ecclesiastical  law  can  only  interpose  with  respect  to 
testaments  of  chattels,  and  cannot  take  cognisance  of  wills  for  the  convey- 
ance of  lands.  It  may,  indeed,  seem  strange,  that  two  witnesses  should  ever 
have  been  requisite  to  the  former,  and  only  one  to  the  latter :  but  they  ar« 
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matten  not  regulated  by  the  same  legislature  ;  so  that  when  the  parliament, 
authorizing  a  devisey  requires  two  witnesses  to  prove  it,  this  is  not  done 
because,  in  similar  cases,  the  civil  law  requires  a  similar  attestation,  but  on 
account  of  the  fitness  and  expediency  of  the  thing  itself. 

It  is  true,  however,  that,  as  on  the  other  side  it  has  not  been  shown  that 
two  witnesses  are  necessary,  neither  have  we  been  able  to  discover  a  case, 
in  which  it  is  expressly  adjudged,  that,  under  the  statute  of  32  Sen,  VIII,^ 
c,  1,  one  witness  is  sufficient  to  establish  a  will  of  lands  ;  but,  as  all  the  au- 
thorities and  abridgments  that  have  been  produced,  rofor  exclusively  to  the 
case  of  a  testament  of  chattels,  and  are  uniformly  silent  with  respect  to  the 
disposition  of  real  estate,  it  is  evident,  that  the  writers  regarded  the  separate 
jurisdictions  to  which  these  testamentary  instruments  respectively  belonged, 
and  were  aware  of  the  different  degrees  of  proof,  upon  which  their  authen* 
ticity  depended.  Besides  the  cases  that  have  been  already  cited  for  the  ap- 
pellant (which  merely  state,  with  some  variations,  that  a  notary  having  re- 
ceived instructions  for  drawing  a  will,  and  having  accordingly  drawn  it,  did 
not  arrive  until  the  party  was  dead),  there  are  many  others  of  a  similar  de- 
scription. Vin.  tit.  Devise,  p.  117,  pi.  2,  4,  6,  6,  14,  16;  p.  123,  pi.  P;  p.  122^ 
pL  3.  But,  in  this  long  catalogue,  not  a  word  is  said  to  show,  that  two  wit- 
nesses were  present  at  the  execution  of  the  will,  or  heard  the  instructions 
which  were  given  for  drawing  it.  Nay,  in  an  action  brought  by  an  heir-at- 
law  against  a  devisee,  we  find  that  the  instructions  for  drawing  the  will 
were  given  to  an  individual,  and  there  is  not  the  least  intimation  of  another 
witness  being  present  at  any  part  of  the  transaction.  Swinb.  56.  Thus  like- 
*283l  ^^®®>  when  a  man  desired  another  to  write  *his  will,  who  accordingly 
-*  took  short  notes  at  the  time,  went  home,  and  reduced  them  into 
form,  but  did  not  return,  until  the  testator  was  dead,  this  nevertheless  was 
adjudged  to  be  a  good  wiU  within  the  statute,  Swinb.  6  ;  and  even  where 
the  notes  were  not  reduced  to  form,  until  after  the  testator's  death,  the  will 
was  established.  Swinb.  51,  56,  113  ;  Cro.  Eliz.  100.  For  the  principle  is 
explicitly  l^d  down  in  Blackstone,  that  **  as  to  written  wills,  they  need  not 
any  witness  of  their  publication,  &c,  A  testament  of  chattels,  written  in 
the  testator's  own  hand,  though  it  has  neither  his  name  nor  seal  to  it,  nor 
witnesses  present  at  its  publication,  is  good  :  and  though  written  in  another 
man's  hand,  and  never  signed  by  the  testator,  yet,  if  proved  to  be  according 
to  his  instructions  and  approved  by  him,  it  hath  been  held  a  good  testament 
of  the  personal  estate."  2  Black.  Com.  501. 

The  cases  that  are  regulated  by  the  statute  of  frauds,  29  Car,  IT,,  c,  3, 
are  clearly  of  no  authority  here  ;  but  those  which  have  been  determined 
under  the  statute  of  32  Sen,  VII J.y  c,  1,  are  applicable  to  the  act  of  assembly, 
and  ought  to  govern  in  the  exposition.  By  this  statute,  no  proof  of  sign- 
ing and  attesting  is  prescribed,  and  therefore,  before  the  passing  of  the  act 
in  question,  though  two  witnesses  were  necessary  to  prove  a  testament  of 
chattels,  one  was  sufficient,  in  Pennsylvania,  to  establish  a  will  of  lands. 
What,  then,  is  the  change  introduced  by  the  legislature  ?  In  the  construc- 
tions of  statutes,  every  part  must  receive  effect  ;  for,  it  cannot  be  presumed 
that  unnecessary  words  have  been  used  ;  Cowp.  558  :  and,  in  order  to  give 
effect  to  every  part,  it  is  natural  to  inquire  what  was  the  subject  under 
consideration,  and  what  were  the  objects  and  intentions  of  those  who 
framed  the  law?  When,  therefore,  the  legislature  was  considering  by  what 
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proof  wills  and  testaments  ought  to  be  established,  we  may  reasonably 
presume,  that  they  took  into  contemplation  the  general  principles  of  evi- 
dencCy  and  finding  that  presumptive  proof,  or  in  other  words,  such  circum* 
stantial  testimony  as  satisfied  the  mind,  was  sufficient  in  every  other  instance, 
whether  on  a  question  of  property  or  of  life,  might  they  not  ask,  why 
it  should  be  rejected  here  ?  and,  if  a  competent  answer  were  wanting  (as  it 
certainly  must  be),  would  they  not  wisely  resolve  to  destroy  a  distinction, 
for  which  there  exists  no  solid  foundation  in  reason,  or  the  nature  of  things  ? 
The  legislature,  then,  not  implicitly  adhering  to  the  civil  or  ecclesiastical 
mstitutions,  and  placing  the  probate  of  wills  of  lands,  and  of  testaments  of 
chattels,  upon  the  same  footing,  have,  in  effect,  declared  that  those  instru- 
ments shall,  if  possible,  be  authenticated  by  two  or  more  credible  witnesses, 
on  their  solenm  affirmation  ;  but,  if  this  cannot  be  obtained,  then,  that  other 
legal  proof,  or  the  same  circumstantial  and  corroborative  evidence  which 
decides  the  other  most  important  interests  of  men,  shall,  in  this  case,  like- 
wise be  received. 

Such,  we  contend,  was  the  intention  of  the  legislature  ;  and  what  con- 
stitutes legal  proof,  it  is  incontrovertibly  the  province  of  the  common  law, 
and  not  of  the  civil  law,  to  judge  and  determine.  Let  us  suppose,  that  a  man 
directs  his  will  to  be  drawn,  that  it  is  executed  *in  the  presence  of  the  r*oQA 
drawer,  that  the  testator  informs  his  friends  by  whom  it  was  drawn,  and  ^ 
that,  accordingly,  after  his  death,  it  is  found  in  the  handwriting  of  that  per- 
son— ^under  these  circumstances,  the  confession  of  the  party,  corresponding 
with  the  testimony  of  the  scrivener,  and  corroborated  by  the  hand^vriting, 
would  certainly  amount  to  legal  proof,  at  common  law  ;  but,  pursuant  to  the 
adverse  doctrine,  the  will  could  not  be  established,  for  there  are  not  two 
witnesses  to  the  execution,  nor  to  the  instructions  for  drawing  it.  Again,  if 
a  man  says  *'  my  will  is  in  a  certain  drawer,"  and,  after  his  death,  an  instru- 
ment, purporting  to  be  his  will,  is  found  in  that  drawer ;  this,  likewise, 
would  be  deemed  legal  proof,  and  yet  it  wants  the  attestation  of  two  wit- 
nesses. Or,  suppose  it  had  been  said,  '^  I  am  going  to  my  notary  to  direct 
him  to  draw  my  will,  and  I  mean  to  give  half  my  estate  to  A.,  and  the 
other  half  to  B.;"  if,  after  his  death,  the  notary  produced  an  instrument 
drawn  in  that  manner,  the  circumstances  of  the  case  would  furnish  a  legal 
proof,  but  still  there  are  not  two  witnesses  to  the  wlQ. 

If  two  witnesses  are  required  in  all  cases,  the  act  must  be  taken  to  intend 
witnesses  present  at  the  execution  of  the  will  ;  and  so  the  expression  **  or 
other  legal  proof,"  becomes  insignificant  and  nugatory.  Nor,  consistently 
with  the  rules  of  grammar  and  construction,  can  the  argument  be  admitted, 
which  is  founded  upon  the  religious  scruples  of  the  assembly  that  passed  the 
act ;  for,  if  the  legislature  sought  to  avoid  the  mention  of  an  oath,  the  sentence 
must  have  been  differently  arranged,  and  would  probably  have  run  in  this 
way :  "  wills,  Ac,  being  proved  on  the  solenm  affirmation,  or  other  legal 
proof,  of  two  or  more  credible  witnesses,"  Ac;  but,  as  it  now  stand,  the 
appellant's  interpretation  is  strained  and  improbable  ;  while  the  latitude 
for  which  we  contend,  is  not  without  precedent ;  for,  by  the  statute  of 
James  /.,  the  mother  of  a  dead  child,  which,  if  it  had  lived,  would  hav 
been  a  bastard,  is  required  to  give  positive  proof,  by  one  witness  at  least, 
that  it  was  born  dead,  or  she  shall  suffer  as  in  the  case  of  murder  ;  yet,  in 
trials  under  this  law,  circumstantial  evidence  has  always  been  admitted  here^ 
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as  well  as  in  England,  to  work  an  acquttal.  This  is,  indeed,  a  penal  statute ; 
but  there  is  nothing  which  the  law  regards  more  favorably  than  a  last 
will,  and  judges  have  ever  been  solicitous  to  support  the  intention  of  the 
testator. 

Is  there  not  sufficient  evidence,  then,  that  the  will  in  dispute,  contains 
the  intention  of  the  testator  ?  Every  part  of  it,  except  that  which  relates 
to  the  legacy  of  400/.,  is  directly  proved  by  two  witnesses,  the  scrivener 
who  drew  it,  and  the  testator's  brother  who  earned  the  instructions  ;  and, 
even  with  respect  to  the  legacy,  there  is  the  positive  testimony  of  one  wit- 
ness, corroborated  with  such  circumstances  as  force  conviction  on  the 
mind — such  circumstances  as  ought,  we  say,  to  be  received  under  the  act 
of  assembly.  The  testator,  avowing  that  he  did  not  mean  to  leave  all  hia 
estate  to  hi»  children,  had  for  years  before  his  death  uniformly  declared 
his  intention  of  bequeathing  a  legacy  for  the  benefit  of  a  school ;  and,  but 
a  few  days  before  he  expired,  he  requested  one  of  the  witnesses  to  be  a 
^1  *trustee  for  that  use.  When,  therefore,  we  find  the  same  intention 
-'  expressed  in  the  instrument  produced,  and  the  scrivener  deposes  that 
it  is  expressed  conformable  to  the  instructions  he  received,  there  cannot  be  a 
doubt  of  our  being  in  full  possession  of  the  last  will  and  mind  of  the  testa- 
tor. The  will  is,  therefore,  clearly  established  by  legal  proof,  within  the 
letter  and  spirit  of  the  act ;  which,'  by  thus  using  a  comprehensive 
though  plain  and  satisfactory  mode  of  expression,  intended  to  obviate  the 
many  mischiefs  that  had  arisen,  from  the  strict  rules  of  proof  required  by 
the  civil  and  ecclesiastical  law. 

Wilcocks,  in  reply. — ^It  is  conceded,  that,  according  to  the  law  in  England, 
a  testament  of  chattels  must  be  proved  by  two  witnesses  ;  but  it  is  argued 
by  the  adverse  counsel,  that  under  the  statute  of  32  £ren,  VJII.y  c.  1,  a  will 
of  lands  is  sufiiciently  proved  by  one  witness.  In  this,  we  cannot  agree  ; 
for  none  of  the  cases,  cited  on  the  part  of  the  appellee,  relate  to  the  solemni- 
ties of  making  a  will,  or  the  degree  of  proof  that  is  required  ;  the  onl^ 
point  agitated  or  determined  in  any  one  of  them,  is,  whether  the  instrument 
in  question  be  a  good  will  in  writing,  or  not  ?  and  though  there  is  no  ex- 
press adjudication  upon  the  subject,  we  find  it  said,  that  two  witnesses  are 
necessary  to  a  will,  saving  that,  in  case  of  land,  the  solemnity  of  writing  is 
also  necessary,  Swinb.  6  ;  which  is  a  strong  implication  in  favor  of  the  ap- 
pellant's doctrine. 

But  the  present  controversy  must  be  decided,  after  all,  by  the  act  of 
assembly,  which  was  made  with  a  full  knowledge  of  the  ideas  and  determi- 
nations in  England,  relative  to  the  probate  of  testamentary  writings  ;  and 
there  appears  from  the  several  acts  of  the  legislature  of  Pennsylvania,  a 
fixed  intention  to  adopt  the  practice  of  that  country.  If,  indeed,  by  the 
words,  or  other  legal  proof,  less  than  two  witnesses  were  meant,  this  ab- 
surdity will  be  obvious,  that  in  the  first  part  of  the  sentence,  we  are  called 
upon  to  prove  the  will,  by  two,  or  more,  credible  witnesses,  upon  their 
solemn  afiirmation  ;  and  that  in  the  close  of  it,  we  are  allowed  to  make  the 
proof  by  one,  or  less  than  one,  witness,  that  is,  by  circumstances  which 
satisfy  the  mind  ;  so  that  the  words,  "  two  or  more  witnesses,*'  are,  by  such 
construction,  satisfied  by  a  proof  of  ''  two,  or  less  than  two,  witnesses.** 
Thus,  likewise,  the  testimony  of  two  witnesses,  or  of  less  than  two^  under 
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any  circnmstanoes,  is  made  tantamount  to  the  testimony  of  two  or  mors 
tcitnesseSy  upon  their  solemn  affirmation :  a  concession  which,  it  is  not  prob- 
able, a  legislature,  composed  of  Quakers,  would  have  been  easily  induced 
to  make.  On  the  contrary,  the  design  of  this  clause  seems  to  have  been,  to 
prevent  any  doubt  of  a  man's  right  to  deliver  his  testimony,  conformable 
to  the  dictates  of  his  conscientious  scruples  ;  and,  having  provided  that  the 
proof  might  be  made  by  two  or  more  credible  witnesses,  upon  their  solemn 
affirmation,  it  was  necessary  to  proceed  to  admit  other  legal  proofs  ;  for,  if 
the  legislature  had  stopped  there,  an  affirmation  would  be  the  only  form 
of  attestation  by  which  a  will  could  be  established  ;  and,  as  the  law  allowed 
no  person  to  affirm,  who  was  not  conscientiously  scrupulous  *of  tak-  r^„«^ 
ing  an  oath,  it  follows,  generally,  that  none  but  a  Quaker  could  be  a  I- 
witness  to  a  will. 

Certain  it  is,  therefore,  that  other  legal  proof  is  placed  in  opposition  to 
solemn  cufftrmation^  and  not  to  the  number  of  witnesses ;  and  the  clause, 
fairly  construed,  amounts  to  this,  that  "  wills,  &c.,  being  proved  by  two  or 
more  credible  witnesses,  upon  their  solemn  affirmation,  or  by  two  or  more 
credible  witnesses,  under  any  other  legal  qualificalion,  shall  be  good  and 
available  in  law  *' — the  same  number  of  witnesses  being  necessary  to  the 
probate,  whatever  may  be  the  form  of  attestation. 

This  construction  is  perfectly  conformable  to  the  caution  and  to  the 
liberal  principles  of  the  legislature  of  that  day.  They  first  take  care  to 
establish  a  mode  of  proof  according  to  their  own  religious  persuasion,  and 
then,  under  the  general  expression,  "  other  legal  proof,"  would  admit  all 
modes  of  attestation,  which  either  the  laws  of  that  day,  or  any  future  time, 
should  recognise. 

Without  such  precautions,  how  precarious  would  be  the  situation  of 
property  !  In  the  last  moments  of  life,  when  the  body  is  depressed  with  sick- 
ness, the  understanding  impaired  by  age,  and  the  mind  agitated  with 
doubt  and  apprehension,  we  may  easily  conceive  the  successful  operations 
of  artifice  and  fraud.  The  government  of  every  wise  and  enlightened 
nation  has  endeavored,  therefore,  to  protect  the  imbecility  and  weakness  of 
that  state,  from  the  force  or  cunning  of  interested  men  :  nor  is  it  just  to  the 
reputation  of  this  country,  to  suppose,  that  her  legislature  alone  has  left 
the  proof  of  the  last,  and  most  solemn,  act  of  her  citizens,  to  mere  circum- 
stances and  conjecture. 

The  court  took  time  to  consider  of  their  judgment,  which  was,  the  next 
day,  delivered  by  the  Chief  Justice. 

McEean,  Chief  Justice. — This  cause  comes  before  us  upon  an  appeal 
from  the  register  of  wills,  and  two  justices  of  the  court  of  conmion  pleas,  of 
the  county  of  Montgomery  ;  and  it  is  agreed,  that  there  is  but  one  question 
for  the  determination  of  the  court  ;  to  wit,  whether  a  will,  not  written  by 
the  testator,  nor  subscribed  by  him,  but  put  into  writing  by  his  direction, 
and  proved  to  be  so  only  by  the  person  who  drew  it,  ought  to  be  established 
as  a  good  and  perfect  will  and  testament  ? 

The  disposition  of  property  by  will,  was  certainly  the  first  mode  of  con- 
veyance used  among  men;  and  some  authors,  in  tracing  its  antiquity,  have 
informed  us,  that  Noah  made  a  will,  devising  the  whole  world  to  his  sons, 
according  to  their  respective  proportions.     The  convenience  of  the  thing 
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having  rendered  it  universal^  custom,  at  length,  became  a  law  for  its  sup- 
port; and  different  solemnities  or  forms  were  prescribed  by  diJlerent  legisla- 
tures, in  order  to  fix  the  authenticity  of  a  testamentary  writing.  Thus,  by 
the  Roman  law,  it  was  originally  requisite  that  a  will  should  be  in  writing, 
♦or '71   subscribed  by  the  testator,  if  he  could  write,  *before  seven  witnesses, 

J  and  if  he  could  not  write,  then  published  by  him  in  the  presence  of 
eight  witnesses  ;  but  this  number  was  properly  reduced  to  two,  in  the  time 
of  Justinian.  By  the  civil  and  ecclesiastical  laws,  as  they  prevail  in  England, 
the  ablest  writers  concur  in  saying,  that  two  witnesses  are  required,  and  that 
two  are  sufficient  to  prove  a  will.  The  statute  of  32  Hen,  VIILy  c.  1  (which 
is  merely  explained  by  the  34  &  35  of  the  same  reign),  enables  a  man,  by 
his  will  in  writing,  to  dispose  of  all  his  socage  lands,  and  two-thirds  of  his 
lands  held  hicapite  ;  which,  by  the  subsequent  operation  of  the  12  Car.  IL^ 
c.  24,  extends  to  all  his  real  estate.  It  is  incontrovertibly  settled,  however, 
that  neither  the  statute  of  Henry  VIILy  nor  the  statutes  by  which  it  is  ex- 
plained, made  any  alteration  in  respect  to  testaments  of  goods  and  chattels ; 
and  therefore,  they  are  still  regulated,  as  they  always  were,  by  the  civil  and 
ecclesiastical  law,  which,  as  it  has  been  already  remarked,  requires  the 
attestation  of  two  witnesses. 

As  this,  then,  was  the  established  rule  in  England,  and  as  by  the  charter 
from  Charles  the  Second  to  William  Penn,  the  laws  of  England  relating  to 
property,  were  to  be  the  laws  of  the  province,  until  altered  by  the  legislature 
of  Pennsylvania,  we  must  now  inquire,  whether  any  act  of  our  legislature  has 
substituted  another  mode  of  proof  ? 

It  is  contended,  on  the  part  of  the  appellees,  that  the  law  enacted  in  the 
year  1705,  has  placed  wills  of  real  estate,  and  testaments  of  personal  prop- 
erty, upon  the  same  footing  ;  and  that  any  proof  which  would  be  sufficient 
to  convince  a  jury  of  a  fact  in  issue,  is,  by  that  law,  made  competent  to 
the  probate  of  a  last  will  and  testament.  It  has  been  argued,  likewise,  by  the 
same  counsel,  that,  even  in  England,  from  the  passing  of  the  statute  of  82 
Hen.  VIILy  c.  1,  until  the  passing  of  the  statute  of  frauds,  29  Car.  Il.y  c.  3, 
the  positive  testimony  of  witnesses  was  not  required,  but  that  any  common- 
law  evidence,  founded  upon  circumstances,  was  sufficient  to  prove  a  will  of 
lands.  On  this  point,  there  is,  perhaps,  no  express  adjudication  to  be  met 
with  in  our  books  ;  yet  there  are  cases  in  which  the  necessity  of  two  wit- 
nesses to  a  will  of  lands,  seems  strongly  to  be  implied.  God.  Orph.  Leg.  15; 
Dyer  72;  Plowd.  345.  But  the  cause  before  the  court  must  finally  depend 
upon  a  proper  construction  of  the  act  of  assembly;  which  has  declared,  that 
"wills,  &c.,  being  proved  by  two  or  more  credible  witnesses,  on  their 
solemn  affirmation,  or  by  other  legjil  proof,  shall  be  good  and  available  in 
law  ;"  and  as  all  testamentary  writhigs,  whether  for  the  disposal  of  real  or 
personal  estate,  are  subject,  in  this  respect,  to  one  rule,  the  whole  dispute 
rests  upon  the  words,  or  other  legal  proof  . 

In  the  construction  of  statutes,  the  same  principle  should  be  observed, 
which  prevails  with  respect  to  wills ;  and  the  intent  and  meaning  of  the 
legislature  in  the  former,  ought  to  be  as  carefully  sought  after,  and  as  faith- 
fully pursued,  as  the  intent  and  meaning  of  the  testator,  in  the  latter.  What 
then  was  the  intention  of  the  assembly  in  passing  this  act  ?    The  appellees 

,   allege,  that  it  was  to  admit  common-law  evidence  in  the  case  of  wills; 

-    and  that  other  ^Ugal  proof  is  an  alternative,  opposed  to  the  num 
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her  of  TvitDCseeB.  But  to  this,  it  has  been  answered,  that  lass  proof  than  two 
witnesses  could  not,  consistently  with  the  reason  and  nature  of  the  subject, 
be  intended ;  and  that  other  legal  proof  is  put  in  opposition  to  solemn 
affirmationy  in  order  to  admit  the  attestation  of  an  oo^A— -whether  adminis- 
tered upon  the  Gospels  to  a  Christian,  or  upon  the  Pentateuch,  to  a  Jew; 
whether  with  the  solemnity  of  an  uplifted  hand,  according  to  some  sectaries; 
or  with  the  ceremonial  of  the  hand  placed  beneath  the  thigh,  as  it  is  prac- 
ticed by  the  Gentoo  nations. 

This  appears,  upon  the  whole,  to  be  the  genuine  exposition  of  the  act ; 
and  the  adverse  doctrine  is  pregnant  with  so  much  absurdity  and  incon- 
venience, that  it  ought  not  to  be  imputed  to  the  legislature,  nor  ought  it  to 
receive  the  sanction  of  the  court.  Besides,  we  find,  that  this  very  act  re- 
quires the  testimony  of  two  or  more  witnesses  to  the  probate  of  a  nun- 
cupative will,  and  likewise  to  the  revocation  of  a  will ;  and  every  principle 
which  could  make  it  necessary  in  those  instances,  must,  d/br^f or/,  operate  in 
the  case  before  us :  B^or,  it  could  not  be  designed,  that  greater  solemnity 
should  be  observed  in  a  verbal  testament,  or  in  repealing y  than  in  making y  a 
last  will  and  testament — an  act  of  the  most  serious  and  important  nature, 
not  only  as  it  affects  the  testator,  but  as  it  affects  the  peace  and  welfare  of 
posterity. 

In  short,  from  the  uniform  tenor  of  the  acts  of  assembly,  from  the  prac- 
tice of  the  courts,  and  from  the  other  analogous  sections  of  the  same  law,  it 
is  evident,  that  the  legislature  meant  to  require  two  witnesses,  in  proof  of 
every  testamentary  writing,  whether  for  the  disposition  of  real  or  personal 
estate.  This  opinion,  In  which  the  court  unanimously  concur,  we  are  happy 
to  deliver ;  for,  it  would  be  dangerous  indeed,  were  the  idea  tolerated  for 
a  moment,  that  a  notary,  or  any  individual,  could  alone,  according  to  the 
opposite  construction,  prove  the  validity  of  the  will  which  he  had  written. 
By  such  means  the  very  purpose  of  wills  might  be  defeated,  and  the  fullest 
scope  given  to  foul  and  fraudulent  impositions. 

Bryan,  Justice. — The  witness,  on  the  present  occasion,  is  indubitably  a 
man  of  fair  and  upright  character,  and  therefore,  it  is  the  more  particularly 
to  be  observed,  that  the  opinion  of  the  court  is  founded  upon  the  indis- 
pensable necessity  of  having  two  witnesses  to  the  probate  of  every  will. 

By  the  Court. — Let  the  sentence  and  proceedings  of  the  Register's 
Court  be  reversed,  (a) 

(a)  In  Eyster  «.  Young,  8  Yeates  611,  the  principal  witness  proved  that  he  made 
notes  from  the  instructions  of  the  testator,  which  were  read  over  to  him,  and  after- 
wards put  into  form,  and  the  will  thus  made  was  in  part  read  to  the  testator,  who  be- 
came insensible,  before  the  reading  was  finished.  Two  other  witnesses  proved  that  they 
were  present  when  the  instructions  were  given,  and  together  confirmed  the  testimony 
of  the  first  This  was  ruled  to  be  suflBcient  to  establish  the  will ;  the  court  saying, 
**  circumstances  may  supply  the  want  of  one  witness,  where  they  go  directly  to  the 
immediate  act  of  disposition.'' 

In  Hock  ff.  Hock,  6  S.  &  R.  47,  it  is  laid  down  by  Judge  Gibson,  in  delivering  the 
opinion  of  the  court,  that "  each  of  the  witnesses  must  separately  depose  to  all  facts  neces- 
sary to  complete  the  chain  of  evidence  so  that  no  link  in  it  may  depend  in  the  credibil- 
ity oi  but  one.   ....    Cccumstantial  proof  cannot  be  mad<e  by  two  or  more  witnespea, 
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KiRKBRiDE  et  al.^  Plain tijQfs  in  error,  v.  Dubden. 

Warrant  of  attorney. 

a  MdonSj  that  a  warrant  of  attorney,  to  confess  judgment  in  the  court  of  common  pleas  for  the 
county  of  Biicl-M^  or  *^  any  other  court,"  will  authorize  a  confession  in  the  supreme  court. 

Under  the  act  of  1786,  judgment  cannot  be  entered  in  the  supreme  court,  in  pursuance  of  a  war- 
rant of  attorney,  given  with  a  bond,  bearing  date  prior  to  the  passing  of  the  act 

A  judgment  entered  in  the  supreme  court,  since  the  act  of  1786,  as  of  the  county  of  Bttett,  i» 
erroneous. 

Tub  plaintiffs  in  error  had  executed  a  bond,  bearing  date  the  23d  of  Oc- 
tober 1784,  to  the  defendant,  with  a  warrant  to  confess  judgment  thereon, 
directed  "  To  Win.  Lewis,  attorney  of  the  court  of  common  pleas,  at  New- 
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town,   in   the  county  of  Bucks,  or  to  *any  other  attorney  of  ant/ 


ot/ter  court f'*  and  at  the  same  time,  executed  a  mortgage  of  lands  in 
the  same  county,  as  a  collateral  security.  The  judgment  was  entered  in  the 
supreme  court,  as  of  Bucks  county,  of  September  Terra  1787,  whereupon,  a 
writ  of  error  was  sued  out,  in  order  to  set  the  judgment  aside,  and  the  fol- 
lowing errors  assigned : 

1.  That  the  judgment  was  entered  in  the  supreme  court  for  a  debt  which 
arose  before  the  passing  of  the  act  of  assembly,  that  gave  original  jurisdiction 
to  the  supreme  court,  in  the  county  of  Philadelphia. 

2.  That  the  warrant  of  attorney  did  not  authorize  the  entering  up  the 
judgment  in  the  supreme  court :  and 

3.  The  general  errors. 

To  which,  in  nuUo  est  erratum  was  pleaded. 

Swtfty  for  the  plaintiff  in  error,  argued  :  I.  lliat  the  supreme  court  never 
had  original  jurisdiction,  until  the  late  law  ;  for,  the  act  by  which  it  was  in- 
stituted, gives  only  an  appellate  jurisdiction  :  1  State  Laws,  114,  115,  §  11. 
And  that  it  was  evidently  the  intention  of  the  legislature  to  confine,  even 
the  exercise  of  that  power  to  suits  exceeding  50^.  Id.  338-9,  §  4.  He  insisted, 
that  the  act  of  assembly  giving  the  original  jurisdiction,  likewise  furnished 


feltemattng  with  each  other  as  to  the  different  parts  of  the  aggregate  of  circumstances, 
which  are  to  make  up  the  necessary  sum  of  proof ;  tlic  evidence  of  each  not  going  to 
the  whole.^*     And  see  Ilight  v,  Wilson,  anU^  p.  94,  and  the  ca:>os  there  cited.* 


»  The  act  of  8d  April  1833,  §  6  (P.  L.  249), 
provides,  that,  "  every  will  shall  be  in  writing, 
and  unless  the  person  making  the  same  shall  be 
prevented  by  the  extremity  of  liis  last  sickness, 
shall  be  signed  by  him,  at  the  end  thereof,  or 
by  some  person  in  his  pi-esence,  and  by  his  ex- 
press directions;  and  in  all  cases,  shall  be 
proved  by  the  oaths  or  affirmations  of  two  or 
more  credible  witnesses,  otherwise,  such  will 
shall  be  of  no  effect."  That  the  testator  was 
prevented  from  signing,  by  the  extremity  of  his 
last  sickness,  must  be  proved  by  the  witnesses. 
Grabill  v.  Barr,  5  Penn.  St.  44 1 ;  Greenough  r. 
Greenough,  11  Id.  489 ;  Barr  v.  Graybill,  13  Id. 
B96;  Snyder  v.  Bull,  17  Id.  64,  60.  And  the 
extremity  of  the  sickness  must  be  such,  as  not 
only  to  render  the  party  incapable  of  signing, 
bat  alto  of  directing  it  to  be  done,  by  another 
800 


for  him.  RuoflTs  Appe:il,  *20  Penn.  St.  219 ; 
Thomas  v.  Thomas,  27  Id.  485.  The  testtttor's 
hand,  however,  may  be  steadied  by  another,  in 
the  act  of  signing.  Vandruff  v,  Kinehart,  29 
Penn.  St.  232;  Cozzens*  Will,  01  Id.  196.  The 
act  of  27th  January  1848  (P.  L.  16),  authorizes 
the  execution  of  a  will  by  the  testator  making 
his  mark.  And  a  will  may  be  so  executed 
though  he  be  able  to  sign  his  name.  Main  v. 
Ryder,  84  Penn.  St.  217.  In  sneh  case,  the 
addition  of  a  wrong  name  will  not  vitiate  the 
execution.  Long  v.  Zook,  18  Penn.  St.  400.  A 
will  written  and  signed,  in  lead  pencil,  ma*  be 
admitted  to  probate.  Myers  v.  Vanderbil^  54 
Penn.  St.  510.  But  not,  it  seems,  a  will  writ* 
ten  on  a  slate.  Beed  v.  Woodward,  11  FUla 
541. 
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ft  satisfactory  inference,  that  the  court  did  not  previously  posfless  it ;  but 
that,  at  all  events,  after  that  act  was  passed,  no  action,  for  any  antecedent 
debt  or  cause,  could  be  brought  in  the  supreme  court ;  nor  even  for  debts 
arising  after  that  act  was  passed,  in  any  other  county  than  Philadelphia.  4 
State  Laws,  154,  §  4,  5. 

II.  On  the  second  en*or,  he  stated,  that,  as  it  was  an  error  in  fact,  the 
defendant's  plea  had  allowed  it ;  for,  if  the  plaintiff  assigned  error  in  fact^ 
and  error  in  law,  the  defendant  ought  to  join  issue  as  to  the  fact,  and  plead 
in  nuUo  est  erratum  as  to  the  matter  of  law  ;  but  if  he  pleads  in  nvUo  est 
erratum  only,  he  admits  the  facts,  and  the  judgment  must  be  reversed.  2 
Bac.  Abr.  2 18.  (a)  He  waived  this  advantage,  however,  and  contended, 
that  the  warrant,  authorizing  any  attorney  to  enter  up  the  judgment  in  the 
court  of  conmion  pleas  of  Bucks  county,  could  not  be  extended  to  authorize 
the  entering  it  up  in  the  supreme  court ;  for,  where  an  inferior  thing  is 
mentioned,  ii  superior  cannot  be  intended  ;  2  Co.  46;  and  such  has  been 
the  uniform  determination  of  the  judges.  2  Inst.  457-8.  The  warrant  of 
attorney  gives  a  bare  authority,  which  ought  to  be  strictly  pursued  ;  and, 
though  directed  to  any  attorney  of  any  other  court,  this  cannot  be  taken  to 
mean  of  a  superior  court,  but  only  courts  of  equal  and  concurrent  jurisdiction. 
Nor  can  the  jurisdiction  be  given  by  consent  (which  he  said,  however,  was 
not  the  present  case),  for  common  recoveries  are  certainly  actions  by  con- 
scent,  and  yet  it  was  necessary  that  a  law  should  expressly  vest  in  the 
supreme  court  a  power  to  entertain  them.  (1  Sm.  Laws,  203.)  But  the  in- 
tention of  the  parties  appears  by  the  mortgage,  as  well  as  by  the  court  speci- 
fied in  the  warrant,  to  have  been  to  bind  only  the  estate  in  Bucks  county 
wiiereas,  by  entering  up  the  judgment  in  the  supreme  court,  *a  lien  is 
obtained  upon  the  lands  of  the  plaintiff  in  error,  throughout  the 
state.* 
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■  Wilcocks^  for  the  defendant  in  error,  admitted:  I.  That  it  had  been  long 
a  question,  whether  the  supreme  court  had  original  jurisdiction  before  the 
passing  of  the  late  law  ;  but,  even  resolving  that  point  in  the  negative, 
he  contended,  that  the  court  might  receive  and  sustain  a  cause,  under  the 
peculiar  circumstances  of  the  present  case.  For,  being  an  action  of  debt,  it 
was,  in  its  nature,  cognisable  there,  and  no  law  prevented  the  parties  from 
confessing  judgment,  by  consent,  without  the  trouble  and  expense  of  an 
original.  This  was  not,  therefore,  to  be  construed  into  an  exercise  of  original 
jurisdiction  ;  but  merely  a  passive  acquiescence  in  the  agreement  of  the  par- 
ties, to  enter  a  judgment  upon  the  records  of  the  court.  Such,  he  said,  had 
been  the  old  and  constant  practice  in  Pennsylvania,  both  before  and  sinoe 
the  revolution,  as  well  with  respect  to  the  confession  of  judgments,  as  to  the 
entering  of  amicable  actions  ;  and  if  the  matter  were  to  be  traced,  the  titles 
of  many  real  estates  would  be  found  to  depend  upon  its  legality — so  that  the 
greatest  disorder  and  uncertainty  would  be  introduced,  by  a  contrary  deter* 
mination,  at  this  time.     If,  then,  it  was  never  doubted,  that  the  court  had  a 


(d)  8.  p.  Sliver  9.  Shelback,  ante^  p.  165 ;  Moore  o.  McEwen,  6  S.  &  R.  878. 

>  See  act  20th  March  1799,  §  14  (8  Sm.  which  they  are  entered.  And  see  Provost  «i 
Laws,  868),  restraining  the  lien  of  judgments  Gorrell,  6  W.  N.  G.  151,  as  to  the  lien  of  judg> 
entered  in  the  supreme  court  to  the  counties  in    ment^  in  the  circuit  court  of  the  United  Staler 
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snfBcient  authority  to  compel  the  parties  to  perform  an  agreement^  d  fortiori, 
they  may  compel  the  performance,  when  the  agreement  is  made  with  the 
solenmities  of  a  warrant  of  attorney,  and  under  circumstances  which  would 
otherwise  be  attended  with  the  most  pernicious  consequences. 

11.  With  respect  to  the  second  error,  he  said,  that,  if  it  were  necessary, 
the  court  would  permit  him  to  alter  his  plea ;  but  as  it  had  been  agreed 
to  discuss  the  validity  of  the  warrant  of  attorney  on  the  present  issue,  he 
should  contend,  that  the  cases  cited  did  not  support  the  objection.  He  ad- 
mitted, that  when  an  act  of  parliament  entered  into  an  exact  enumeration, 
and  it  appeared  from  the  subject,  that  nothing  more  was  intended,  than 
what  was  expressed,  there  the  rule  prevailed,  and  a  recapitulation  of  in/«- 
rior  things  could  not,  by  implication,  affect  things  of  a  superior  nature. 
But  when  an  act  contains  general  and  comprehensive  words,  which  indicate 
an  intention  to  embrace  a  higher  object,  he  insisted,  that  the  spirit  and 
meaning  of  the  law,  was  not  to  be  fettered  by  the  mode  of  expression. 
This  controversy,  however,  he  distinguished  from  the  case  of  statutes  ;  for, 
he  said,  it  did  not  arise  on  the  construction  of  an  act  of  parliament,  but 
whether  an  instrument,  executed  by  an  individual,  was  sufficient  to  author- 
ize certain  proceedings.  It  was,  therefore,  a  matter  of  a  private  nature,  and 
must  be  construed,  as  all  contracts  between  debtor  and  creditor  are  con- 
strued, that  is,  according  to  the  true  intent  and  meaning  of  the  parties.  The 
form  of  the  warrant  is  the  same  that  has  been  used  for  more  than  a  century 
past  ;  it  is  general ;  it  is  comprehensive  ;  and  it  has  ever  been  taken  in  that 
sense,  which  give  the  greatest  benefit  to  the  obligee,  that  can  be  obtained 
from  the  confession  of  the  judgment.     The  late  act  of  assembly,  passed  Sep- 
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tember  26th,  1786  (2  Sm.  Laws,  391),  which  gives  original  ♦jurisdic- 


tion to  the  supreme  court  in  Philadelphia,  in  §  4,  plainly  supposes  the 
causes  to  be  such  as  are  instituted  by  cajnas,  summons,  attachments,  scire 
faciaSy  partition,  or  dower  ;  all  which  modes  are  particularly  specified  ;  and 
it  certainly  holds  forth  no  idea  to  prevent  an  amicable  suit  being  entered,  or 
a  judgment  being  confessed,  by  a  special  warrant  of  attorney,  as  in  the  pres- 
ent case.  It  was  natural  to  specify  the  common  pleas  of  Bucks  county,  be- 
cause the  parties  lived  in  Bucks,  and  the  estate,  upon  which  the  mortgage 
was  given,  lay  in  that  county  :  but  it  was  certainly  in  the  power  of  the  obli- 
gor to  give  authority  to  enter  judgment  in  any  court  within  the  United 
States — from  the  nature  of  the  contract,  it  must  be  presumed  that  he  in- 
tended to  do  so,  as  well  as  from  the  terms  of  the  warrant,  which  author- 
ize the  entering  the  judgment  in  any  court  in  America  ;  and,  agreeable  to 
the  established  practice  and  interpretation  of  such  warrants  of  attorney,  the 
judgment  has  been  confessed  in  the  supreme  court. 

The  Chief  Justice  delivered  the  unanimous  judgment  of  the  court. 

McKean,  Chief  Justice. — We  are  happy  that  this  cause  has  come  before 
US,  so  recently  after  the  passing  of  the  act  of  assembly  ;  as,  by  an  early  set- 
tlement of  the  practice,  much  uncertainty  and  litigation  may  be  avoided. 

There  are  two  grounds  upon  which,  we  are  clearly  of  opinion,  this  judg- 
ment ought  to  be  set  aside.  The  first  is,  that  though  it  has  been  entered,  in 
pursuance  of  a  warrant  of  attorney,  after  the  passing  of  the  law,  yet  the  bond 
is  of  a  prior  date  ;  and  we  find  it  expressly  enacted,  '^  that  no  suit  or  action 
Bhalll>e  commenced  in  the  said  supreme  court,  for  any  debt  or  cause  which 
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arose  before  the  passing  of  this  act,  except  suits  of  the  commonwealth^ 
and  such  wherein  the  title  of  land,  or  other  real  estate,  may  come  m  ques- 
tion." For  this  reason,  therefore,  we  think,  that  the  judgment  could  not 
have  been  entered  up,  even  in  the  county  of  Philadelphia. 

But,  in  the  second  place,  whatever  doubts  may  formerly  have  been  en- 
tertained, it  is  certain  that,  after  the  2d  of  January  1787,  the  original  juris- 
diction of  the  supreme  court  is,  by  the  4th  section  of  the  same  act  restricted 
to  the  county  of  Philadelphia  ;  and  this  judgment  being  entered  at  a  sub- 
sequent period,  in  the  supreme  court,  as  of  the  county  of  Bucks,  there  can  be 
no  doubt,  that  the  proceedings  are,  likewise,  on  that  account,  erroneous  and 
irregular. 

The  intention  of  the  legislature  was,  evidently,  to  prohibit  the  entering 
up  judgments  on  bonds,  &c.,  by  virtue  of  warrants  of  attorney  in  that  court, 
which  should  affect  the  lands  of  the  party  in  any  other  county  than  Phila- 
delphia ;  and  the  consequences  would  be  so  injurious,  that,  even  if  we  could, 
we  ought  not  to  admit  a  different  construction  of  the  act.  For,  if  one 
judgment  were  entered  in  Washington  county,  and  another  here,  on  the 
same  day,  by  what  principle  could  we  determine,  which  of  those  judgmennts 
had  the   prior  lien.     The   question  would  be    productive  of    great    per- 


plexity in  the  administration  *of  justice  ;  and  might  eventually  pre- 
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vent  the  transfer  of  lands,  which  it  is  the  policy  of  this  country  to 
facilitate  and  encourage. 

With  respect  to  the  other  objections — the  court  might  give  the  defend- 
ant leave  to  amend  his  plea,  so  as  to  remove  the  difficulty,  which  arises 
from  the  assignment  of  the  errors  in  fact.  And,  though  the  question  on 
the  extent  of  the  warrant  of  attorney,  would  require  some  consideration, 
yet,  it  is  a  rule,  that  the  acts  of  the  parties,  as  well  as  the  acts  of  parlia- 
ment, shall  be  liberally  construed  to  promote  the  remedy.  I  have,  there- 
fore, no  doubt,  that  if  the  judgment  had  been  entered  in  the  supreme  court 
of  the  state  of  New  Jersey,  it  would  be  deemed  good  there  ;  although  that 
court  is  not  similar  to  the  court  specifically  named  in  the  warrant.  But 
it  is  unnecessary  to  pronounce  any  determination  upon  these  points,  as 
our  opinion  is  unanimous,  for  the  other  reasons  which  have  bren  men- 
tioned, (a) 

Let  the  judgment  be  reversed. 

Swift  suggested,  that  as  the  judgment  had  been  entered  coram  non  ju- 
dicey  the  plaintiff  had  been  wantonly  driven  to  bring  the  writ  of  error,  and 
might,  therefore,  be  entitled  to  costs.     But,  by — 

McKean,  Chief  Justice. — If  you  had  moved  the  court  below,  the  same 
decision  would  have  taken  place  ;  and  the  act  of  assembly  is  positive,  that 
on  the  reversal  here  of  a  judgment,  each  party  shall  pay  his  own  costs.  See 
i  State  Laws,  273,  §  7.(^) 

(a)  No  express  decision  is  to  be  tound  in  the  reports,  upon  the  point,  whether  a 
warrant  of  attorney  in  terms  similar  to  that  in  Kirkbride  v.  Durden,  would  authorize 
a  confession  of  judgment  in  the  supreme  court ;  but  long  practice,  silently  confirmed  by 
judicial  authority,  seems  to  settle  the  question  in  favor  of  the  validity  of  such  judg* 
ments. 

(b)  Wright  V.  Small,  5  Binn.  204 ;  Landis  v.  Shaffer,  4  S.  &  R.  199 ;  Work  «.  Macky, 
14  Id.  265. 
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Tetteb  v.  Sapbsntdeb. 
Hule  of  reference. 

An  agreement  was  made  to  refer  a  case  to  three  persons,  to  report,  &c.,  witboat  saying  ^  or  09 
two  of  them;"  but  the  clerk  in  making  out  the  rule,  ao  expressed  it:  a  report  by  two  only  of 
the  referees  was  set  aside. 

The  parties,  having  consented  to  a  reference,  filed  a  written  agreement 
appointing  three  persons,  without  saying,  "  or  any  two  of  them,"  to  report ; 
bat  the  clerk,  in  making  oat  the  rule,  had  so  expressed  it.  The  three 
referees  met,  though  only  two  of  them  signed  the  report ;  and  now  Lawrence* 
moved  to  set  it  aside,  on  account  of  this  variance  between  the  rule  and  the 
agreement  of  the  parties,  offering  to  examine  a  witness,  who  was  present  at 
the  transaction,  to  show  that  it  was  intended  all  the  referees  should  concur. 
See  Fitzg.  216. 

To  this,  IngeraoUy  for  the  plaintiff,  objected  ;  and  said,  that  where  parties 
have  reduced  their  agreement  to  writing,  particularly  in  the  case  of  a  record, 
nothing  by  way  of  addition  or  alteration  was  admissible.  To  prove  a  name 
meant,  or  a  fraud  committed,  and  some  other  similar  circumstances,  were,  he 
insisted,  the  only  exceptions  to  this  principle.     But — 

By  the  Couet. — The  question  is  not,  whether  parol  testimony  shall  be 
given  against  a  record ;  but  whether  the  agreement  filed  in  the  court, 
was  a  sufBcient  authority  to  the  clerk  to  make  out  the  rule  to  any  two  of 
the  referees.  If  this  was  his  mistake,  it  certainly  ought  not  to  bear  again^ 
the  defendant. 

The  witness  being  examined,  and  having  proved  the  defendant's  all<>- 
gation,  the  opposite  counsel  contended,  that  as  the  rule  had  been  before  the 
referees  and  was  inspected,  not  only  by  them,  but  by  the  parties,  it  was  too 
late  to  make  the  objection  :  for,  it  would  be  unjust  to  allow  this  advantage 
to  the  def endant»  after  the  whole  business  had  been  discussed,  and  the  report 
agreed  upon. 
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^Lawrence  proposed  reading  some  cases  to  show^  that  the  authority  given 
to  the  referees,  by  the  act  of  the  parties,  ought  to  have  been  strictly  pur- 
sued.    But — 

By  thb  Coubt. — ^There  would  have  been  something  equitable  in  the 
objection  to  the  report,  if  only  two  of  the  referees  had  met ;  but,  as  it 
appears  that  they  all  entered  on  the  business,  though  only  two  of  them  have 
subscribed  the  report,  we  can  consider  nothing  but  the  evident  mistake  of 
the  clerk  ;  and,  for  that  reason  alone — 

Let  the  report  be  set  aside,  (a) 


Thompson  v.  Young. 
IikM>l/oency. 

Effect  of  a  diflcharge  under  the  insolyeat  law  of  another  ttate.    Millar  v.  Hall,  ande^  p.  229, 
re<4tflSnned. 

On  a  rule  to  show  cause  why  an  eixoneretur  should  not  be  entered  on  the 
bail-piece,  it  appeared,  that  the  defendant  was  a  resident  of  Maryland  (tboucrh 
he  came  occasionally  to  Philadelphia  upon  business),  and  was  duly  uis- 
charged  under  the  insolvent  law  of  that  state.  Upon  the  authority  of  MiUar 
v.  HaUy  antey  229,  the  rule  was  made  absolute. 

Sergeant  and  IngersoUy  for  the  plaintiff,  attempted  to  establish  this  dis- 
tinction, that  in  Millar  v.  JSally  the  defendant  was  a  citizen  of  Maryland,  and 
that  the  money,  for  which  the  action  was  brought,  had  been  received  in 
Baltimore;  but  that  in  this  case,  Young,  though  sometimes  in  Maryland,  was 
in  fact,  a  citizen  of  Pennsylvania,  and  that  the  debt  was  contracted  here. 
They  acknowledged,  however,  after  the  examination  of  the  witnesses,  that 
they  had  failed  in  their  proof;  and  therefore,  no  argument  was  made  in 
support  of  the  distinction.  (5) 

Whitesidb  v.  Gaemah. 
Foreign  attachme/nit. 

It  is  too  late,  to  moye  to  qoaah  a  foreign  attachment,  after  judgment  baa  been  regularly  entered 
upon  it 

This  was  a  foreign  attachment,  returnable  to  December  term,  1787,  in 
which  judgment  had  been  entered  agreeable  to  the  act  of  assembly. 

IngeraoU  now  moved,  for  a  rule  to  show  cause  why  the  attachment 
should  not  be  quashed;  observing,  that  if  the  same  thing  might  be  done  in  a 
circuitous  manner,  he  supposed  it  could  not,  in  this  way,  be  deemed  too 
late ;  for,  upon  entering  special  bail,  the  plaintiff  might  be  called  on  to 
show  cause  of  action ;  and  attachments  are  often  set  aside,  where  no  cause 
is  shown. 

{a)  See  Russel  v.  Gray,  6  S.  &  R  145 ;  Kingston  v.  Kincaid,  1  W.  0.  0. 148;  Latti- 
more  v.  Martin,  Addis.  11 ;  Howard  v.  Pollock,  1  Yeates  609. 

(h)  See  James  v.  Allen,  ante^  p.  188 ;  and  Millar  v.  Hall,  p.  229 ;  and  the  notfls  to 
those  cases. 

1  Dam 20  »0« 
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Morgan  y.  Eckart 

SmppEN,  President. — ^It  is  very  late  to  more  for  a  rule  of  this  nature.  If 
there  is  a  mistake  in  the  proceedings,  but  not  on  the  merits,  a  rule  to  show 
the  cause  of  action  may  be  required,  after  special  bail  is  entered.  We  should 
be  afraid,  however,  of  introducing  so  dangerous  a  practice  as  would  be  coun- 
tenanced by  granting  the  present  motion. 

♦oQKl         ^IngeraoU  said,  that,  if  the  court  were  of  opinion,  that  he  was  too 
-I  late,  he  should  not  certainly  press  the  question;  but  waive  his  motion; 
whidi  was  accordingly  done,  (a) 


MoBOAN  V.  Eckart  et  al. 

MOKGAN   V.  BoWEB. 

Privilege  froin  a/t^rest. 

The  sheriff-elect  of  a  county,  who  came  to  Philadelphia  to  solicit  his  commisuon  and  give  the 
usual  security,  was  held  not  to  be  privileged  from  arrest  on  civil  process. 

So,  of  the  lieutenant  of  a  county,  who  came  to  Philadelphia  to  obtain  commissions  for  officers  of 
the  militia. 

Ok  a  rule  to  show  cause,  why  the  arrest  in  these  actions,  should  not  be 
set  aside,  it  appeared,  that  Eckart,  being  the  lieutenant  of  Berks  county, 
came  to  Philadelphia,  in  order  to  obtain  from  the  Executive  Council,  the 
commissions  of  some  officers  of  the  militia,  within  his  department ;  that 
Bower,  being  one  of  the  sheriffs  elect  of  the  same  county,  came  for  the  pur- 
pose of  soliciting  his  commission,  and  giving  the  usual  security  ;  and  that 
while  here  for  these  respective  purposes,  they  were  both  arrested  at  the  suit 
of  the  plaintiff. 

JUghmariy  in  support  of  the  rule,  contended,  that  the  defendants  were 
privileged  from  arrest,  on  account  of  the  public  nature  of  the  business 
which  brought  them  to  Philadelphia  ;  and  stated,  as  the  great  principle 
upon  which  privilege  and  protection  are  founded,  that  the  rights  and  in- 
terest of  the  commonwealth  must,  in  many  cases,  be  preferred  to  those  of 
mdividuals.  Vin.  tit.  Priv.  84,  pi.  1.  He  then  classed  the  cases  of  privi- 
lege under  two  general  positions  :  1st.  That  where  by  law  it  is  a  man's 
duty  to  attend  at  a  particular  place  or  court,  he  shall  be  sued  there  only  ; 
and  no  one  shall  be  compelled  to  undertake  anything  inconsistent  with 
such  duty,  or  with  his  profession,  in  particular  cases.  Vin.  tit.  Priv.  609, 
pL  1  ;  Cro.  Car.  685  ;  Sir  W.  Jones,  402  ;  Str.  1107  ;  3  Leon.  149  ;  Vin.  tit 
Priv.  613,  pi.  8  ;  Bam.  Notes,  200,  378.  And  2d.  That  where  a  man  is 
under  a  legal  obligation  to  attend,  or  where  he  goes  to  demand  justice,  he 


(a)  In  Penman  v.  Gardner,  4  Yeates  6,  a  rule  was  granted  to  show  cause  of  action, 
ftt  the  third  term,  and  after  judgment  entered, ^notice  having  been  given  of  the  intended 
motion,  before  judgment  The  court  said  in  that  case,  "  Tiie  general  rule  laid  down 
in  Whiteside  v.  Oakman,  we  adopt  But  there  certainly  may  be  just  exceptions  to  it,  ir 
some  instances  which  may  be  put  Suppose,  a  foreign  attachment  levied,  which  la 
wholly  unwarranted,  of  which  the  defendant  should  have  no  notice,  until  judgment  was 
obtained,  and  he  should  immediately  apply  to  the  court,  would  not  the  court  grant  him 
redress  ?**  See  also  Mileu  v.  McFarland,  stated  in  Sergeant  on  Att^chmeats,  p.  138 ; 
Kearney  «.  McCullough,  6  Binn.  889. 
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shall  not  be  arrested  at  all.  Vin.  tit.  Priv.  515^  pi.  6  ;  ConL  446  ;  1  BrowuL 
16  ;  2  W.  Black.  1113  ;  1  Atk.  64  ;  Str.  1094  ;  Vin.  tit.  Priv.  512,  pL  18  ; 
Id.  614,  pi.  12,  13  ;  Id.  615,  pi.  6. 

In  the  present  instances,  he  urged,  that  it  was  incumbent  upon  the 
sheriff  to  wait  on  the  Executive  Council,  as  the  law  required  him  to  give  such 
security,  as  they  should  approve  ;  and,  with  respect  to  the  lieutenant  of 
the  county,  he  alleged,  if  the  court  now  doubted,  they  would  be  satisfied 
upon  inquiry,  that  he  likewise  was  in  the  prosecution  of  his  official  duty,  on 
the  above-mentioned  occasion. 

He  then  adverted  to  the  impolicy  of  increasing  the  jealousy  that  seemed 
to  subsist  already  too  much,  between  the  city  and  the  remote  .parts  of  the 
state ;  but  this,  he  predicted  as  an  inevitable  and  ruinous  consequence,  if, 
whenever  a  countryman  came  hither  upon  public  business,  he  was  liable  to 
be  arrested  and  detained.  The  city  would  soon  be  likened  to  the  lion's  don, 
towards  which  innumerable  tracks  of  feet  might  be  traced,  sed  iiuUa  vestigia 
retrorsum. 

*  Sergeant  and  J.  JB.  McKeariy  for  the  plaintiff,  stated,  that  the  cases  r«ogA 
of  privilege  in  England,  were  limited  to  an  attendance  upon  parlia-  '■ 
ment,  or  upon  courts,  as  a  pai*ty,  juror,  witness  or  officer  ;  and  that  all  tjie 
authorities  which  had  been  cited  for  the  defendants,  were  fully  compre- 
hended within  these  bounds.  They  admitted,  that  reasonable  privilege  had, 
likewise,  been  allowed  in  Pennsylvania,  but  denied  that,  in  either  country, 
the  doctrine  had  been  extended  to  the  object  of  the  present  rule.  For,  they 
insisted,  that  the  sheriff's  attendance  upon  the  Executive  Council,  was  volunta- 
ry, in  order  to  solicit  an  appointment,  which,  notwithstanding  his  being  on 
the  return,  the  council  might,  at  pleasure,  grant  or  refuse.  Neither  was  he 
bound  to  give  security,  until  he  was  appointed  ;  and,  even  then,  it  was  not 
necessary  to  be  given  in  the  city  of  Philadelphia.  With  respect  to  the 
lieutenant  of  the  county,  nothing,  they  said,  could  be  more  evident,  than  that 
his  visit  to  Philadelphia  was  an  act  of  supererogation,  to  perform  what  no 
law  required  him  to  do,  and  what  might  as  well  have  been  performed 
through  the  agency  of  a  post-rider. 

If,  indeed,  the  attendance  of  the  sheriff  or  of  the  lieutenant  of  the  county 
had  been  required  by  the  Executive  Council ;  or,  if  they  had  been  brought 
before  that  board  by  any  legal  process  ;  they  might  then  have  claimed  the 
advantage  of  the  general  rule  of  privilege.  But  there  can  be  no  pretence  in 
reason,  or  law,  to  exempt  from  an  arrest  either  a  man  who  voluntarily 
comes  to  solicit  an  office  ;  or  one  who  undertakes  a  journey  merely  to  oblige 
his  neighbors,  by  bringing  them  their  commissions. 

At  an  adjourned  sitting  held  on  the  6th  of  September,  the  President  de- 
livered the  clear  and  unanimous  opinion  of  the  Court,  that  the  defendants 
were  not  protected  from  arrests,  for  any  cause  that  had  been  shown.  He 
observed,  that  they  had  not  been  required  by  the  Execut i  ve  Council  to  at- 
tend them,  but  evidently  came  to  Philadelphia  on  their  own  private  business; 
and  that  it  was  the  duty  of  the  court,  to  be  careful  not  to  extend  the  doctrine 
of  privilege  to  the  injury  of  honest  creditors. 

The  rule  discharged,  (a) 

(a)  See  note  to  the  next  suoceeding  case. 
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Bolton  v.  Mabtin. 
Privilege  from,  service  of  process. 

A  member  of  the  state  convention,  which  assembled  at  Philadelphia  to  consider  the  oonstitatioo 
of  the  United  States,  was  held  to  be  priFileged  from  the  service  of  a  sonmions  or  arrest^  daring 
the  session,  and  for  a  reasonable  period  before  and  after  it 

The  defendant  was  one  of  the  members  from  Bedford  county,  in  the  state 
convention,  which  assembled  at  Philadelphia,  to  take  into  consideration  the 
adoption  or  rejection  of  the  constitution  proposed  for  the  government  of 
the  United  States,  by  the  federal  convention,  on  the  17th  of  September  1787. 
During  his  attendance  upon  this  duty,  he  was  served  with  a  summonSy  at  the 
suit  of  the  plaintiff ;  and  Sergeant  obtained  a  rule  to  show  cause  why  the 
*2d7l  P^^^^^  should  *not  be  quashed,  upon  a  suggestion  that  the  def  endant, 
■*  acting  in  this  public  capacity,  was  entitled  to  privilege. 

The  case  was  elaborately  argued  by  Levy^  for  the  plaintiff ;  and  Sergeant 
and  Bradford^  for  the  defendant. 

L&oy  represented  the  question  to  be,  simply,  whether  a  member  of  the 
state  convention  was  protected,  during  the  sessions  of  that  body,  from  being 
served  with  a  sumraons  f  He  remarked,  that  there  appeared  to  be  a  strong 
distinction  between  the  privileges  of  a  permanent  legislature,  and  those 
which  might  be  claimed  by  a  convention  called  for  a  temporary  purpose  ; 
but  waiving  any  argument  arising  from  that  source,  he  contended,  that  there 
was  no  similitude  between  the  deliberative  bodies  of  England  and  Pennsyl- 
vania ;  and  that,  consequently,  the  privilege  of  parliament  in  that  country, 
was  not  capable  of  a  strict  application  in  this.  The  English  constitution, 
consisting  of  three  branches,  was  so  constructed  as  to  prevent  the  encroach- 
ments of  one  branch  upon  another,  and  privilege,  as  allowed  in  England, 
was  the  necessary  result  of  that  principle.  The  privilege  of  the  House  of 
Lords  might,  perhaps,  be  founded  on  immemorial  usage  ;  but  if  the  members 
of  the  House  of  Commons  had  not,  likewise,  been  protected  from  arrests,  it 
is  easy  to  perceive,  that  their  deliberations  and  decisions  might,  at  any  time, 
have  been  interrupted  by  the  practices  of  the  other  branches  of  the  govern- 
ment. But  if  we  must  still  be  referred  to  the  privilege  of  parliament,  he  in- 
sisted, that  the  protection  of  a  member  of  the  house  of  parliament,  extended 
only  to  the  case  of  arrests,  or  personal  restraint,  and  not  to  the  service  of  a 
summons,  Atk.  Tracts  41,  42,  43;  s.  c.  1  Mod.  146.  Nay,  we  find,  that 
anciently  the  courts  of  justice  only  took  cognisance  of  the  privilege  of  parlia- 
ment, to  deliver  the  party  out  of  custody,  and  not  to  abate  the  suit  brought 
against  him.  1  Black.  Com.  166;  Dyer  59,  56.  With  respect  to  the  nature 
of  privilege,  he  argued,  that,  in  modem  times,  it  is  become  an  odious  and 
unpalatable  doctrine  ;  and  that  if  it  were  res  nova^  a  very  doubtful  question 
might  be  made,  whether  the  advantage  which  the  public  derives  from  the 
protection  of  its  servants  against  vexatious  and  malicious  arrests,  compen- 
sates for  the  injury  done  by  screening  a  man  from  the  payment  of  his  just 
debts.  The  policy  of  Queen  Elizabeth's  observation,  that  "  he  was  no  fit  sub- 
ject to  be  employed  in  her  service,  that  was  subject  to  other  men's  actions, 
lest  sho  might  be  thought  to  delay  justice,"(a)  deserves  to  be  well  oon- 


808  (fl)  See  Ca  latt  181. 
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Bidered  in  a  republic  ;  and  it  appears,  indeed,  to  have  operated  consideiably, 
even  in  that  kingdom,  from  which  all  our  precedents  on  the  subject  are  de- 
rived. Statute  after  statute  has  been  framed,  to  narrow  this  infraction  of 
the  common  law ;  and,  by  the  influence  of  Lord  Mansfield's  eloquence,  the 
statute  of  the  10  Geo,  III,,  c,  60,  seems  at  length  to  have  placed  it  upon  a 
safe  and  reasonable  foundation  ;  for  a  peer  of  the  most  distinguished  rank 
may,  at  this  day,  be  served  with  a  summonSy  during  the  sitting  of  parliament. 
1  Black.  Com.  166.  But  even  when  the  pretensions  of  the  commons  were 
exalted  to  their  greatest  height,  it  was  always  admitted  that  their  privilege 
was  given  for  the  *benefit  of  the  people  at  large,  and  not  for  the  r^ooa 
benefit  of  the  individual.  Sir  T.  Raym.  142.  How,  then,  can  the  in-  ^ 
terest  of  the  people  be  affected  by  a  process  which  imposes  no  restraint 
upon  the  person,  and  occasions  no  interruption  of  the  public  business  ?  Nor 
was  the  privilege  of  the  English  Commons  ever  extended  by  analogy  to  other 
deliberative  bodies.  Until  the  statute  of  8  Sen,  FZ,  c.  1,  was  passed,  in  the 
year  1427,  the  members  of  the  convocation  (which  was  then  a  deliberative 
assembly  whose  decisions,  in  matters  within  their  jurisdiction,  were  taken  to 
be  law)  were  liable  to  arrests  ;  and  to  remove  every  doubt,  whether  this  waa 
merely  a  declaration  of  the  ancient  law,  or  an  introduction  of  something  * 
new,  3  Black.  Com.  289,  says  expressly,  that  the  privilege  was  given  by 
that  statute. 

If,  then,  we  are  to  be  governed  by  the  privilege  of  the  British  parlia- 
ment, in  determining  this  question,  are  we  to  receive  that  privilege  entire — 
in  its  duration  commencing  forty  days  before,  and  continuing  forty  days 
after  the  session  ;  and  in  its  object  extending  to  the  servant  as  well  as  to  the 
master  ?  Or,  are  we  to  receive  it  divested  of  its  more  odious  trappings,  and 
purified  by  the  wholesome  restrictions  of  modern  statutes  ?  If  the  latter 
proposition  prevails,  we  have  shown  that  privilege  cannot  protect  the  defend- 
ant from  the  service  of  a  summons  ;  and  with  respect  to  the  former,  though, 
it  is  true,  we  have  adopted  the  municipal  regulations  of  that  nation  for  the 
security  of  property,  and  the  punishment  of  crimes,  yet,  does  it  follow,  that 
we  are  to  be  incumbered  with  the  various  extravagancies  of  their  political 
system,  exhibiting  to  the  world  the  absurd  portrait  of  a  republic,  with  the 
heterogeneous  features  of  a  monarchy  ?  In  this  country,  a  universal  equal- 
ity is  established ;  no  jealous  and  rival  powers  warp  the  legislature  ;  the 
distinctions  of  rank  and  degree  are  unknown,  except,  indeed,  in  the  honor- 
able pre-eminence  which  the  voice  of  the  people  periodically  bestows  on  the 
most  worthy  ;  and  surely,  the  privileges  of  the  Sophi  of  Persia,  or  the  Mufti 
of  Constantinople,  are  as  fit  to  be  engrafted  on  a  constitution  of  this  de- 
scription, as  the  privilege  of  the  British  peerage,  or  their  house  of  com- 
mons. 

But,  after  all,  if  the  essential  difference  in  the  principles  of  government, 
should  not  be  sufficient  to  exclude  the  privilege  contended  for,  the  5th  sect. 
of  the  Art.  Confed.,  which  has  been  incorporated  into  the  new  federal  sys- 
tem, is  tantamount  to  a  solemn  declaration,  that  no  such  privilege  exists  ; 
for  there,  congress,  in  defining  the  privilege  of  its  members,  secure  them 
from  arrest  and  imprisonment,  but  not  from  the  process  of  a  sunmions. 
Will  it,  therefore,  be  asserted  that  the  defendant,  in  the  present  case,  is  en- 
titled to  greater  privileges,  than  he  would  have  enjoyed  as  a  member  of 
that  honorable  body  ?    The  idea  is  contrary  to  reason  and  propriety  ;  and 
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if  we  must  argue  from  analogy,  there  can  be  no  doubt,  that  we  ought  rather 
to  apply  to  congress  for  the  precedent,  than  to  the  parliament  of  Great 
Britain. 

SergearUj  for  the  defendant.  The  exemption  from  arrest  in  the  case  of 
*299l  "^®°^^™  ^^  parliament,  is  totally  unconnected  with  the  political  *8y8- 
-*  tem  of  King,  Lords  and  Conmions.  It  is  a  privilege  granted  for 
this  end,  that  the  administration  of  the  government  may  not  be  interrupted 
or  damaged,  by  the  circumstances  arising  from  the  private  affairs  of  those 
who  are  called  into  the  public  service;  and  as  a  necessary  consequence  of  this 
principle,  it  belongs  to  every  national  body,  constitutionally  assembled  for 
legislative  purposes.  The  members  of  the  house  of  commons  in  England 
would,  therefore,  have  been  entitled  to  it,  even  if  no  king  or  house  of  lords 
had  been  known  to  their  constitution ;  the  congress  of  the  United  States 
must  have  enjoyed  it,  though  the  articles  of  confederation  had  been  silent 
upon  the  subject ;  and  the  sovereigns  of  a  free  people,  convened  in  a  single 
house,  are  surely  not  less  entitled  to  that  distinction,  than  if  they  had  only 
formed  a  third  branch  of  the  government.  That  the  privilege  is  applicable 
to  the  legislature  of  Pennsylvania,  must,  then,  be  acknowledged,  though  it 
certainly  is  not  conferred  by  any  positive  law  ;  nor  can  it  be  denied  to  a  con- 
vention acting  under  the  immediate  sanction  and  authority  of  the  people, 
upon  a  question  of  the  highest  importance  to  the  general  interests  of  the 
conmiunity.  Their  power,  though  directed  to  a  particular  object,  was  de- 
rived from  the  same  source  which  supplies  the  permanent  legislature  of  the 
state  ;  and  their  business  equally  required  a  protection  from  vexatious  inter- 
ruptions and  intrusions.  In  short,  there  is  a  sanctity  in  the  character  of  the 
representatives  of  an  independent  people,  which  is  the  true  foundation  of 
privilege  ;  and  it  is  recognised,  not  only  for  municipal  purposes,  but  by  the 
law  of  nations,  for  the  protection  of  monarchs,  their  ambassadors  and  other 
public  ministers  ;  in  which  respect  no  positive  statute  will  be  found  to  men- 
tion it,  until  the  reign  of  Queen  Anne.{a) 

With  respect  to  the  distinction  that  is  attempted,  that  the  privilege  is 
only  from  arrests,  and  not  from  being  impleaded,  it  can  neither  be  supported 
by  law,  nor  the  reason  of  the  case.  The  service  of  a  bill  of  Middlesex, 
which  is  no  restraint  upon  the  person,  was  held  to  be  a  breach  of  privilege, 
under  circumstances  infinitely  less  important  than  an  attendance  upon  the 
state  convention.  2  Str.  1094.  In  the  case  of  Col.  J^itty  the  whole  proceed- 
ings, upon  mature  consideration,  were  done  away  :  2  Str.  990,  and  2  Ld. 
Raym.  1113,  show,  that,  though  an  original  might  be  sued  out,  and  con- 
tinued down,  in  order  to  avoid  the  statute  of  limitations,  yet  the  sanctity  of 
the  person  could  not,  in  the  smallest  degree,  be  violated.  Even  the  case 
which  has  been  relied  on  from  Atk.  Tracts,  declares  that  he  shall  neither  be 
arrested  nor  impleaded.  It  would,  indeed,  be  nugatory,  if  an  exemption 
from  the  trouble  of  entering  special  bail  was  all  the  advantage  privilege 
conferred  ;  as  the  public  service  would  still  be  left  exposed  to  the  interrup- 
tions of  an  anxious  attendance  upon  a  litigious  suit,  and  all  its  concomitant 
circumstances  of  instructing  lawyers  and  collecting  witnesses. 

(a)  See  7  Ann.  o.  12,  and  the  history  of  that  sta^ite,  in  1  BL  Com.  265. 
810 


1788]  OF  PHILADELPHIA  COUNTY.  SM 

Bolton  y.  Martin. 

Bradfordy  on  the  same  sidc^  arranged  his  argument  under  two  proposi* 
tions :    1st.    That  such    a    thing    as  privilege  existed    in  Pennsylvania ; 
*and  2d.    That  it  extended  to  the  case  of  a  aummonB^  as  well  as  a  r*^^ 
capiiu.  [*»«» 

1.  He  said,  that  where  there  was  the  same  reason,  there  ought  to  be  the 
pame  law ;  and  if  the  purpose  of  privilege  was  to  prevent  a  man's  being 
drawn  aside  from  his  public  duty,  or  embarrassed  with  private  cares,  during 
his  attendance  upon  it,  that  fundamental  principle  operated,  at  least,  with  as 
much  force  in  Pennsylvania  as  in  England ;  and  in  the  case  of  the  state 
convention  (whose  business  was  of  the  most  critical  nature),  perhaps,  more 
than  in  the  case  of  any  permanent  deliberative  assembly.  But,  he  asked, 
what  writer  has  ever  treated  privilege  as  the  result  of  a  form  of  government, 
composed  of  three  branches  ?  Experience  contradicts  the  assertion.  Even 
in  England,  a  member  of  parliament  cannot  plead  his  privilege  against  a 
debt  due  to  the  crown,  so  superior  is  prerogative  ;  the  privilege  which  the 
law  of  nations  confers  upon  ambassadors,  is  not  the  result  of  any  particular 
form  of  government ;  nor  does  the  privilege  recognised  in  courts  of  justice, 
rest  upon  so  equivocal  a  basis.  Is  a  suitoi  here  protected  from  arrests  upon 
any  political  consideration  ?  or,  can  it  be  said,  that  a  witness  at  this  bar^ 
owes  his  security  to  the  texture  of  the  constitution  ?  No,  these  are  the 
effects  of  an  universal  principle,  which  equally  applies  in  all  countries,  and 
under  every  modification  of  government  ;  for,  when  the  business  of  the  state 
requires  the  attendance  of  an  individual  at  a  particular  place,  it  would  be 
unreasonable  and  unjust,  to  expose  him  to  an  inconvenience,  which  he  would 
not  have  suffered,  but  for  that  attendance  ;  it  would  be  impolitic,  likewise ; 
for  a  few  men  would  be  willing,  on  such  terms,  to  engage  in  the  public  service. 

2.  The  preceding  argument  must  serve,  likewise,  to  show,  that  the 
privilege  extends  to  the  case  of  a  summons  as  well  as  a  capias.  For,  though 
the  defendant  avoids  the  trouble  of  entering  special  bail ;  yet  the  former 
process,  as  well  as  the  latter,  will  oblige  him  to  attend  the  court  from  which 
it  issues,  however  remote  it  may  be  from  his  fixed  place  of  residence.  But 
in  the  present  case,  the  defendant  is  not  solicitous  to  be  discharged  from  the 
suit,  for  he  will  engage  to  appear  gratis  in  the  proper  county. 

The  difficulty,  in  fact,  arises  from  the  nature  and  extent  of  the  jurisdictions 
of  our  courts.  In  England,  the  jurisdiction  of  the  king's  bench  and  common 
pleas  being  co-extensive  with  the  kingdom,  those  courts  can  direct  the  venue 
to  be  laid  in  the  county  where  the  cause  of  action  originated.  But  here, 
our  county  courts  are  in  their  nature  circumscribed  ;  and  it  has  lately  been 
determined  in  the  supreme  court,  on  a  motion  by  Mr.  Sergeant  to  change  the 
venue  from  Bucks  to  Philadelphia,  that,  even  there,  this  relief  could  not  be 
obtained  ;  for  the  act  of  1766(a)  expressly  declares,  that  the  venue  shall  be 
laid  in  the  county  where  the  action  is  instituted.  The  defendant's  claim, 
therefore,  is  rather  the  privilege  of  being  sued  in  a  particular  court,  than  an 
exemption  either  from  arrest,  or  being  impleaded  ;  and  we  say,  that  he 
ought  not  to  be  sued  in  this  *court,  because  it  was  the  public,  and  r^^^^ 
not  his  private  business,  that  brought  him  within  its  jurisdiction.  ^ 

By  an  act  passed  in  the  year  1683  (although  since  repealed),*  a  summonf 

(a)  See  1  SUte  Laws,  114  and  388. 

I  Act  25th  (htober  1683,  repealot  oa  the  10th  May  1684.  Old  Provinoe  Laws,  162,  161 
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might  have  been  served  in  any  county,  at  any  time,  with  an  exception,  allow- 
ing, in  the  case  of  a  member  of  assembly,  a  protection  for  the  space  t>f  four- 
teen days  after  the  sessions.  Shall  it  then  be  said,  that  any  individual 
might  compel  a  judge  of  the  supreme  court  to  attend  a  private  Buit  upon  the 
Ohio,  by  serving  him  with  a  summons,  while  he  is  discharging  his  official 
duties  on  the  western  circuit  ?  We  contend,  that  the  interest  of  the  com- 
monwealth requii*es  that  persons  employed  in  such  services,  should  not  be 
incommoded  ;  there  is  no  necessity,  therefore,  to  derivp  the  privilege  by  the 
analogy  of  other  cases;  it  arises  from  the  nature  of  the  thing  ;  and  many 
authorities  show,  that  the  rule  is  as  fordble  to  prevent  their  being  im- 
pleaded, as  to  prevent  their  being  arrested.  2  Str.  1094;  Vin.  tit.  Priv.  619. 
A  man,  by  the  law  of  Pennsylvania,  may  be  his  own  counsel ;  if  he  exercises 
this  right,  is  he  not  as  much  drawn  from  the  public  service  by  a  summons  as 
by  a  capias  f  In  MoMacWs  case,  the  court  would  not  issue  a  stibpo&na  to 
two  members  of  the  assembly  (Delaney  and  Hill),  who  were  witnesses  in  the 
cause;  but  a  letter  was  written  to  the  speaker,  stating  the  necessity  of  their 
attendance,  and  a  vote  of  the  house  was  taken  to  allow  it.  (a)  In  Col,  PMs 
ease,  he  was  entirely  discharged  from  a  capiat,  without  common  bail  being 
ordered;  from  which  it  may  be  fairly  inferred,  that  he  ought  not  to  have 
been  sued  at  all ;  as  the  effect  of  conmion  bail,  and  a  summons  are,  in  that 
respect,  the  same. 

The  case  cited  from  Pryn,  in  Atk.  Tr.  is  not  in  the  Year  Books,  and  it 
could  not  have  been  within  the  knowledge  of  the  writer,  as  it  is  said  to  have 
happened  in  the  reign  of  EdtJO.  IIL  For  this  reason,  it  bears  a  doubtful 
complexion;  nor,  do  we  know  that  the  decision  was  on  the  case  before  the 
court;  and,  at  all  events,  there  is  an  essential  difference  in  privilege,  when  it 
is  extended  to  the  servants  (who  have  no  public  cares  to  claim  their  atten- 
tion), and  when  it  relates  to  the  master. 

Lemy,  in  reply. — He  said,  that  he  had  not  asserted  that  a  member,  either 
of  the  assembly  or  convention,  was  liable  to  arrest  during  the  sitting  of 
those  bodies;  but  that  he  had  expressly  narrowed  the  question  to  this  point, 
whether  he  might  be  served  with  a  summons  f  Nor  had  he  insisted  on  the 
idea,  that  the  convention  was  not  entitled  to  the  same  privileges  which  a 
permanent  legislature  might  claim;  but  merely  suggested  a  distinction  for 
the  consideration  of  the  court.  He  contended,  however,  that  a  member  of 
the  British  house  of  lords,  since  the  10  Geo,  IIL,  c.  50,  was  not  entitled  to 
the  privilege  claimed  by  the  defendant ;  and,  he  asked,  whether  such  priv- 
ileges ought  to  be  introduced  and  established  in  Pennsylvania,  as  only  ex- 

(a)  In  the  case  of  United  States  v.  Cooper,  4  DalL  841,  the  defendant  applied  to 
the  court  for  a  letter,  to  be  addressed  by  them  to  certain  members  of  congress,  then  in 
session,  requesting  their  attendance  as  witnesses ;  and  several  cases  arising  in  this  suste, 
were  referred  to,  in  support  of  the  application ;  but  Judge  Chase  said,  *'  I  do  not  know 
of  any  privilege,  to  exempt  members  of  congress  from  the  service  or  obligations  of  a 
mbp€Bn(L  I  will  not  sign  any  letter  of  the  kind  proposed.  If  upon  service  of  a  iubpoma 
the  members  of  congress  do  not  attend,  a  different  question  may  arise ;  and  it  will  then 
be  time  eiough  to  decide,  whether  an  attachment  ought,  or  ought  not,  to  issue."  Judge 
Peters,  however  confirmed  the  statement,  as  to  the  practice  in  Pennsylvania,  and  ex- 
pressed his  willingness  to  acquiesce  in  the  defendant's  applicatioD.  See  also  United 
States  0.  Caldwell,  2  Dall.  338,  in  note. 
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iBted  in  the  dark  ages  of  the  English  government,  and  which  the  reason  and 
jnstice  of  more  enlightened  generations  had  happily  corrected  ?  Finding,  in- 
deed, that  they  had  failed  in  point  of  fact,  with  respect  to  the  existence  of  such 
a  parliamentary  privilege  as  *they  claim,  he  said,  the  adverse  counsel  r*«Q2 
had  entered  elaborately  into  arguments  ab  hiconveiiienti.  But  in  do-  ^ 
ing  this,  no  answer  had  been  given  to  the  reason  for  passing  the  8  Hen,  FT*., 
0.  1,  by  which  statute  the  members  of  the  convocation  were  first  exempted 
from  personal  arrest. 

Where,  however,  is  the  great  inconvenience  of  a  suit,  if  it  is  not  founded 
in  malice,  or  instituted  in  a  subordinate  and  incompetent  jurisdiction  ? 
neither  of  which  can  be  pretended  upon  this  occasion.  Is  there  anything 
more  required,  in  its  first  stages,  than  to  direct  an  attorney  to  enter  an  ap- 
pearance ?  When,  indeed,  the  cause  is  ready  for  trial,  at  the  distance  of, 
perhaps,  many  months,  and  long  after  the  business  of  a  deliberative  assembly 
constituted  for  similar  pui*poses  as  our  state  convention,  must  be  closed,  it 
will  be  necessary  to  prepare  for  a  defence,  if  there  is  any  in  the  cause  ;  but 
is  this  so  severe  a  hardship  as  to  distract  a  member  of  the  assembly,  or  con- 
vention, in  the  prosecution  of  his  duty,  and  to  disqualify  him  for  the  public 
service  in  which  he  is  employed  ? 

Nothing  appears  to  show  that  any  other  county  is  a  more  proper  county 
than  this ;  so  that  the  offer  to  appear  gratis  might  have  been  spared  ;  as 
well  as  the  argument  respecting  the  venue^  which  is  an  inconvenience  that 
extends  to  all  cases;  is  equally  felt  by  every  citizen  :  and,  proving  too  much, 
it  must  be  taken  to  prove  nothing. 

The  act  of  1683  has  been  long  repealed  ;  and  the  distinction  attempted 
between  a  capias  and  summons  does  not  apply  ;  for  every  writ  irregularly 
issued  must  be  set  aside ;  and  therefore^  if  a  man  is  illegally  arrested,  com- 
mon bail  ought  not  to  be  ordered. 

With  respect  to  the  instance  of  an  application  to  the  speaker  of  the  as- 
sembly, requesting  the  attendance  of  two  members,  that  was  in  the  (*ase  of 
witnesses  ;  and  as  the  court,  after  issuing  a  subposnay  must  have  compelled 
obedience  to  it,  by  attachment,  a  veiy  serious  question,  between  the  legis- 
lative and  judicial  authority,  was  prudently  avoided  by  the  step  then  taken. 

If  the  privilege  in  England  is  not  the  result  of  their  form  of  govern- 
ment, why  does  it  exist  forty  days  before,  and  forty  days  after  the  ses- 
sions, in  the  case  of  the  members  for  Middlesex  and  London,  who  certainly 
do  not  require  so  long  a  protection  eundo  et  redeufido.  But  the  whole 
argument  is  to  be  determined  by  an  analogous  consideration  of  the  5th  sect. 
of  the  Art.  of  Conf  ed. 

On  the  6th  of  September,  the  President  delivered  the  opinion  of  the  court. 

Shippen,  President. — The  question  in  this  case,  is,  whether  a  member  of 
convention,  residing  in  a  distant  county,  could  legally,  and  consistently  with 
the  privileges  of  such  a  deliberative  assembly,  be  arrested  or  sei-ved  with  a 
summons,  or  other  process,  out  of  this  court,  issued  to  compel  his  appearance 
to  a  civil  action,  while  he  remained  in  the  city  of  Philadelphia  attending  the 
duties  of  that  ofiico  ? 

*The  members  of  convention,  elected  by  the  people,  and  assembled  r*QQQ 
for  a  great  national  purpose,  ought  to  be  considered,  in  reason,  and  ^ 
from  the  nature  as  well  as  dignity  of  their  office,  as  invested  with  the  same 
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or  equal  immunities  with  the  members  of  Greneral  Assembly,  met  in  their 
ordinary  legislative  capacity  :  and  in  this  light,  I  shall  consider  them. 

The  Assembly  of  Pennsylvania  being  the  legislative  branch  of  our 
government,  its  members  are  legally  and  inherently  possessed  of  all  sach  t 
privileges,  as  are  necessary  to  enable  them,  with  freedom  and  safety,  to 
execute  the  great  trust  reposed  in  them  by  the  body  of  the  people  who 
elected  them.  As  this  is  a  parliamentary  trust,  we  must  necessarily  consider 
the  law  of  Parliament,  in  that  country  from  whence  we  have  drawn  our 
other  laws.  That  part  of  the  law  of  Parliament,  whi  jh  respects  the  privileges 
of  its  members,  was  principally  established  to  protect  them  from  being  mo- 
lested by  their  fellow-subjects,  or  oppressed  by  the  power  of  the  crown,  and 
to  prevent  their  being  diverted  from  the  public  business.  The  parliament, 
in  general,  is  the  sole  and  exclusive  judge  and  exposHor  of  its  own 
privileges  :  but,  in  certain  cases,  it  will  happen,  that  they  come  necessarily 
and  incidentally  before  the  courts  of  law,  and  then  they  must  likewise  judge 
upon  them. 

The  origin  of  these  privileges  is  said  by  Selden  to  be  as  ancient  as  Ed- 
ward the  Confessor.  For  a  long  time,  however,  after  the  conquest,  we  find 
very  little,  either  in  the  books  of  law,  or  history,  upon  this  subject.  If 
there  were  then  any  regular  parliaments,  their  members  held  their  privileges 
by  a  very  precarious  tenure.  There  appears,  indeed,  in  the  reigns  of  Henry 
IV.  and  Henry  VI,  to  have  been  some  provisions  made  by  acts  of  Parlia- 
ment, to  protect  the  members  from  illegal  and  violent  attacks  upon  their 
persons.  In  the  reign  of  Edward  IV.y  there  has  been  a  case  cited  to  show, 
that  the  judges  determined  that  a  menial  servant  of  a  member  of  parliament, 
though  privileged  from  actual  arrest,  might  yet  be  impleaded.  Although  it 
were  fairly  to  be  inferred  from  the  case,  that  the  privilege  of  the  servant 
was  equal  to  the  privilege  of  the  member  himself,  yet  a  case  determined  at 
so  early  a  period,  when  the  rights  and  privileges  of  parliament  were  so  little 
ascertained  and  defined,  cannot  have  the  same  weight  as  more  modem 
authorities. 

Upon  an  attentive  perusal  of  the  statute  of  12  A  13  TFm.  III.j  cZ\ 
I  think,  no  other  authority  will  be  wanting  to  show  what  the  law  was  upon 
this  subject,  before  the  passing  of  that  act.  From  the  whole  frame  of  that 
statute,  it  appears  clearly  to  be  the  sense  of  the  legislature,  that,  before  that 
time,  members  of  parliament  were  privileged  from  arrests,  and  from  being 
served  with  any  process  out  of  the  courts  of  law,  not  only  during  the  sitting 
of  parliament,  but  during  the  recess  within  the  time  of  privilege  ;  which  was 
a  reasonable  time  eundo  et  redeundo.  The  design  of  this  act  was  not  to 
meddle  with  the  privileges  which  the  members  enjoyed  during  the  sitting  of 
parliament  (those  seem  to  have  been  held  sacred),  but  it  enacts,  that  after 
*304l  ^^^  dissolution  or  prorogation  of  parliament,  or  *after  adjournment 
of  both  houses,  for  above  the  space  of  fourteen  days,  any  person  might 
commence  and  prosecute  any  action  against  a  member  of  parliament,  pro- 
vided the  person  of  the  member  be  not  arrested  during  the  time  of  privilege. 
The  manner  of  bringing  the  action  against  a  member  of  the  house  of  com- 
mons is  directed  to  be  by  summons  and  distress  infinitey  to  compel  a  common 
appearance  ;  but  even  this  was  not  to  be  done,  until  after  the  dissolution, 
prorogation  or  adjournment.  The  act  further  directs,  that  where  any  plaint- 
SL  shall,  by  reason  of  privilege  of  parliament,  be  stayed  from  prosecuting 
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any  suit  commenced,  euch  plaintiff  shall  not  be  barred  by  the  statute  of  lim« 
itations,  or  nonsuited,  dismissed,  or  his  suit  discontinued  for  want  of  prose- 
cution, but  shall,  upon  the  rising  of  parliament,  be  at  liberty  to  proceed.  So 
that  before  the  rising  of  parliament,  and  during  the  actual  sitting  of  it,  it 
appears,  not  only  that,  generally,  a  suit  could  not  be  commenced,  but,  if  it  had 
been  commenced  before,  it  could  not  be  prosecuted  during  that  time. 
One  exception,  as  to  commencing  the  action,  appears  to  havo.  been  made  by 
the  judges,  agreeable  to  the  spirit  and  apparent  intention  of  the  act ;  which 
is,  that  in  order  to  prevent  a  member  of  parliament  from  taking  advantage 
of  the  statute  of  limitations,  by  reason  of  his  privilege,  an  original  might  be 
filed  against  him  ;  but  that  original  must  lie  dormant,  during  the  sitting  of 
parliament,  no  process  could  issue  upon  it  to  compel  an  appearance ;  nor 
until  this  act  passed,  could  it  have  been  done  at  any  time,  after  the  rising  of 
parliament,  during  the  time  of  privilege. 

This  construction  of  the  act  is  so  obvious,  that,  upon  any  other,  almost 
all  the  provisions  in  it  would  have  been  nugatory  ;  and  it  fully  accounts  for 
the  seeming  doubt  in  Col.  Pitfs  case  in  Strange,  whether  he  should  be  dis- 
charged on  common  bail,  or  be  discharged  altogether ;  it  being  after  the 
dissolution  of  parliament,  the  plaintiff  had  a  right,  by  the  act,  to  commence 
a  suit  against  him  ;  and  therefore,  it  seemed,  at  first,  that  he  should  only  be 
discharged  on  common  bail ;  but  as  he  had  commenced  his  suit  by  arresting 
hispersouy  before  his  time  of  privilege  expired,  the  judges,  that  they  might 
not  seem  to  countenance  the  arrest,  discharged  him  entirely. 

If  it  were  possible  to  doubt  of  this  being  the  true  construction  of  the  act 
of  12  &  13  Wm,  IILy  it  is  made  still  clearer,  by  the  act  of  2  &  3  Ann.  c.  18, 
which  directs  that  any  action  may  be  commenced  against  a  member  of 
parliament  employed  in  the  revenue,  or*  other  place  of  public  trust,  even 
during  the  sitting  of  parliament,  for  any  misdemeanor,  breach  of  trust,  or 
penalty,  relating  to  such  public  trust,  provided  his  person  be  not  arrested. 
This  act  was  made  for  this  single  purpose,  and  would  have  been  likewise 
nugatory,  if  an  action  could  have  been  brought  before,  against  any  member 
of  parliament,  during  the  sitting  of  the  house. 

Black.  Com.  165  was  cited,  to  show,  that  a  member  of  parliament  might 
be  sued  for  his  debts,  though  not  arrested,  during  the  sitting  of  parliament. 
This  will  appear  to  be  expressly  confined  to  actions  at  the  suit  of  the  King, 
under  a  particular  provision  in  the  statute  of  Wm.  IILy  *and,  by  the  r^ooK 
strongest  implication,  shows,  that  it  could  not  be  done  at  the  suit  ^ 
of  a  private  person.  A  little  higher,  in  the  same  page,  a  general  position  of 
Judge  Blackstone  will  be  found,  which  fully  reaches  the  case  in  question. 
"  Neither  (says  he)  can  any  member  of  either  house  be  arrested,  or  taken 
into  custody,  nor  served  with  any  process  of  the  courts  of  law,  nor  his 
servants  arrested,  &c.,  without  a  breach  of  the  privilege  of  parliament." 

In  the  case  before  us,  the  defendant  appears  to  have  been  served  with  a 
summons  out  of  this  court,  during  the  time  of  the  actual  sitting  of  the  Con- 
vention. Whether  we  take  the  law  to  be,  as  it  stood  in  England  before,  and 
at  the  time  of  passing  the  act  of  Wm.  Ill.y  or  as  it  stood  after  the  passing 
that  act,  down  to  the  10th  of  Geo.  IILy  about  six  years  before  our  revolution, 
it  is  clear,  that  no  member  of  parliament,  other  than  those  particularly 
excepted,  could  be  arrested  or  served  with  any  process  out  of  the  courts  of 
law^  during  the  sitting  of  parliament. 
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We  cannot  but  consider  our  members  of  assembly,  as  they  haye  always 
considered  themselves,  entitled  by  law,  to  the  same  privileges.  They  ought 
not  to  be  diverted  from  the  public  business  by  law-suits,  brought  against  them 
during  the  sitting  of  the  house  ;  which,  though  not  attended  with  the  arrest 
of  their  persons,  might  yet  oblige  them  to  attend  to  those  law-suits,  and  to 
bring  witnesses  from  a  distant  county,  to  a  place  whither  they  came, 
perhaps  solely,  on  account  of  that  public  business,  (a) 

The  defendant,  therefore,  must  be  discharged  from  the  action«(&) 

(a)  In  the  case  of  the  United  States  v.  Edme,  10  S.  &  R.  147,  Judge  Duncan  said, 
that  the  privilege  of  protection  "has  extended  itself,  in  process  of  time,  to  every  case 
where  the  attendance  was  a  duty,  in  conducting  any  proceedings  of  a  jvdicial  na- 
ture ;"  and  the  case  in  the  text  shows  that  the  privilege  extends  to  protect  all  persons 
engaged  in  public  business  of  a  legislative  character,  from  the  service  of  a  summoru^  as 
well  as  from  arrest  To  the  same  effect  (in  the  case  of  suitors)  is  Miles  v,  McCullough, 
1  Binn.  77 ;  though  the  rule  of  the  circuit  court  appears  to  be  different  in  this  respect 
See  Blight  v,  Fisher,  Peters  0.  0.  41.  In  Geyer  v.  Irwin,  4  Dall.  106,  the  court  recog- 
nised the  principle,  that  a  member  of  assembly  is  priyileged  "  from  arrest,  smnmons,  ci- 
tation, or  other  civil  process,"  during  his  attendance  on  the  public  business ;  and  ex- 
pressed their  opinion,  that  his  suits  could  not  be  forced  on  to  trial,  during  the  session. 
But  the  attorney  of  the  defendant,  in  that  case,  having  confessed  a  judgment,  the  court 
refused  to  open  it  on  the  ground  of  privilege,  which  had  not  been  mentioned,  when  the 
cause  was  called  for  trial.    See  also  Coxe  v,  McClenachan,  8  Dall.  478.^ 

(h)  Since  these  reports  were  committed  to  the  press,  I  have  been  favored  with  a  note 
of  another  case  in  this  court,  upon  the  question  of  privilege  ;  and,  I  hope,  I  shall  be 
excused  for  introducing  it  here. 

Caldwell  v.  Barclav  et  dL 

Foreign  attachment. — Moylan  obtained  a  rule  to  show  cause  why  this  attachment 
should  not  be  quashed,  on  the  ground,  that  one  of  the  defendants,  Barclay,  being  an 
American  consul,  and  in  that  character  actually  residing  abroad  in  the  public  service, 
was  not  within  the  description  of  persons,  whose  effects  were  made  liable  to  a  foreign 
attachment  by  the  act  of  assembly. 

The  rule  was  opposed  by  Wilson,  Bradford  and  Sergeant,  who  contended,  that  as  a 
consul,  Barclay  was  not  entitled,  by  the  laws  of  nations,  to  any  privilege  or  exemption 
from  legal  process ;  that,  even  if  he  was  privileged  on  account  of  his  official  character, 
he  had  lost  that  advantage,  by  his  partnership  with  the  other  defendant,  who  was  not 
entitled  to  it ;  and  thav  the  act  of  assembly  makes  no  difference  between  persons  serv- 
ing their  country  abroad,  and  other  non-residents. 

After  an  able  argument,  the  opinion  of  the  court  was  delivered  by  Mr.  President 
Shippen  ;  agreeable  to  which — 

The  rule  was  discharged. 

See  Dupont  v.  Pichon,  4  Dall.  828 ;  United  States  «.  Ravara,  2  Id.  299 ;  as  to  the 
privileges  of  a  consul 

>  One  who  goes  to  Washington,  duly  com-  stead,  2  Clark  460.      And  see  that  case,  as 

missioned  to  represent  a  state  in  Congress,  is  to  what  are  valid  excuses,  for  failure  to  return 

privUeged  from  arrest,  eundo,  morando  et  rede-  home  immediately  after  the  decision.    But  the 

undo,  though  it  be  subsequently  decided  that  exemption  only  extends  to  civil  prooeas.    Bol 

he  is  not  entitled  to  a  seat.    Dunton  v.  Hals-  lard's  case^  4  W.  N.  G.  MOl 
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An  action  of  covenant  will  lie  against  a  lessee,  on  an  express  covenant  for  payment  of  ground- 
rent,  although  after  an  assignment  bj  him  of  the  term,  and  although  the  lessor  haa  accepted 
rent  from  the  assignee. 

Covenant.  The  argument  arose  upon  the  following  case  stated  for  the 
opinion  of  the  court :  "John  Kunckle,  on  the  7  th  day  of  Oct.  1784,  con- 
veyed to  Nicholas  Wynick,  in  fee  simple,  a  lot  of  ground  *in  the  r^oAg 
Northern  Liberties  of  the  city  of  Philadelphia,  reserving  a  rent-  *■ 
charge  of  forty  dollars  per  annum,  payable  on  the  first  day  of  October  annu- 
ally. Before  any  rent  was  due,  Nicholas  Wynick,  on  the  16th  of  July  1785, 
assigned  and  conveyed  all  his  interest  in  the  premises  to  Henry  Myers. 
The  plaintiff  accepted  one  year's  rent  of  the  assignee.  The  question  is, 
whether  he  can  recover  in  the  present  action,  which  is  for  one  year's  rent  ac- 
cruing subsequently  to  that  paid  ?" 

The  conveyance  from  Kunckle  to  Wynick  contained  the  following  clause: 
"  And  the  said  Nicholas  Wynick,  for  himself,  his  heirs,  executors  and  adminis- 
trators, doth  hereby  covenant,  promise  and  agree,  to  and  with  the  said  John 
Kunckle,  his  heirs  and  assigns,  that  he,  the  said  Nicholas  Wynick,  his  heirs, 
or  assigns,  shall  and  will,  at  his  and  their  own  expense,  within  one  year  from 
the  date  hereof,  erect,  build  and  finish,  on  the  hereby-granted  lot,  one  good 
substantial  dwelling-house,  at  least  sixteen  feet  square  and  two  stories  high, 
with  a  cellar  under  the  same,  walled  up  with  brick  or  stone  ;  and  shall  and 
will,  from  time  to  time,  and  at  all  times  hereafter  for  ever,  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  said  John  Kunckle,  bis  heirs  or  assigns, 
the  aforesaid  yearly  rent  or  sum  of  forty  dollars,"  &c. 

'  HawUy  for  the  defendant,  made  two  points  :  1st,  Whether  the  sentences 

in  the  clause  above  stated  from  the  deed,  could  be  so  coupled  and  inter- 
woven, as  to  create  an  express  covenant  on  the  part  of  the  grantor,  that 
his  assigns  should  pay  the  rent-charge?  and  2d,  Whether  acceptance  of 
rent  from  the  assignee,  was  not  a  bar  of  the  plaintiff's  demand  of  the  rent 
from  the  assignor  ? 

1.  On  the  first  point  he  endeavored  to  construe  the  covenant,  so  as  to  ex- 
tend it  to  the  assigns  of  Wynick,  only  in  the  case  of  building  the  dwelling- 
house,  and  not  in  the  case  of  paying  the  rent.  But  he  did  not  seem  to 
expect  much  success  from  this  discrimination. 

2.  On  the  second  point,  he  argued,  that  this  was  a  rent  issuing  out  of  the 
land,  which  the  plaintiff  had  elected  to  pursue,  by  his  acceptance  of  rent 
from  the  assignee ;  and  that  this  acceptance  was  a  bar  to  his  demand 
against  the  defendant.  Cro.  Jac.  522  ;  3  Co.  22  ;  2  Bulstr.  152.  He  ad- 
mitted, that  3  Lev.  233,  b.  c.  Saund.  240,  appeared  to  be  strong  against 
him ;  but  contended,  that  in  truth,  they  ought  not  to  have  any  weight 
with  the  court,  since  the  present  question  was  not  inunediately  in  agita- 
tion in  those  cases,  and  consequently,  what  has  not  been  expressly  adjudged, 
cannot  be  set  up  as  an  authority.    As   1  Bac.  Abr.  536,  is  founded  on 

I  3  Lev.  233,  it  must  necessarily  follow  the  fate  of  its  principal.     With  re- 

spect to  Keb.  640,  he  presumed,  that  the  reporter  had  been  guilty  of  some 
mistake,  and  questioned  whether  his  doctrine  had  been  received  even  in 
England. 

Bat  he  urged,  that  whatever  might  be  the  practice  there,  the  laws  and 
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circumstances  of  Pennsylvania  had  rendered  a  different  one  necessarfr 
here  ;  for  the  acts  of  assembly,  altering  the  common  law,  carried  with  them 
many  consequences,  which  were  not  expressly  provided  for  in  the  act8  them- 

*307l  ^^^^^^  5  ^  ^^  ^^®  ^*®®  ^^  ^^^  estates  made  *8ubject  to  executions  for 
^  debt,  and  in  the  case  of  a  devastavit  committed  by  an  administrator. 
He  insisted,  that  the  policy  of  the  laws  of  this  state  was  to  facilitate  the 
transfer  of  lands,  in  contradiction  to  the  genius  of  the  common  law ;  that, 
therefore,  it  might  be  incumbent  upon  the  English  courts  to  enforce  with 
the  greatest  strictness  the  express  covenants  in  a  conveyance  ;  but  that  our 
courts  ought  rather  to  construe  them  liberally,  so  as  to  prevent  unnecessary 
embarrassments  in  the  change  of  property.  If,  then,  the  defendant  is  liable 
for  the  last  year's  rent,  he  must  be  liable,  by  the  same  rule,  for  the  rent  of 
forty  years'  standing,  and  thus,  as  the  grantor  of  a  rent-charge  can  never  be 
exonerated,  or  even  safe  in  the  disposal  of  the  estate  from  which  it  issues, 
the  restraints  on  sales  and  transfers  will  become  daily  more  numerous,  and 
more  injurious  to  the  public  welfare. 

MiMegarij  for  the  plaintiff,  observed,  that  as  the  first  point  was  a  matter 
of  mere  construction,  he  should  leave  it  implicitly  to  the  court. 

With  respect  to  the  second  point,  he  contended,  that  the  difficulty  had 
arisen  from  not  distinguishing  properly  between  actions  of  debt  and  actions 
of  covenant :  For,  he  granted,  that  an  action  of  debt  would  not  lie  in  this 
case  ;  as  it  requires  privity  of  estate  to  support  it ;  but  that  the  action  of 
covenant  required  only  privity  of  contract,  and,  therefore,  would  well  lie 
against  the  grantor  of  the  rent-charge,  after  his  assignment.  In  support  of 
this  distinction  he  cited  1  Roll.  Abr.  522  ;  Cro.  Car.  580  ;  1  Saund.  240  ;  2 
Keb.  640  ;  1  Bac.  Abr.  636.,  tit.  Covenant ;  Cro.  Jac.  309  ;  Sid.  402. 

Shippen,  President. — The  question  in  this  case  is,  whether  on  a  ground- 
rent  deed,  wherein  there  is  an  express  covenant  on  the  part  of  the  lessee  for 
payment  of  the  rent,  and  he  assigns  over  the  premises,  and  the  lessor  accepts 
rent  from  the  assignee,  an  action  of  covenant  will  lie  for  the  lessor  against 
the  lessee,  for  the  subsequent  rent. 

The  distinction  between  actions  of  debt  and  actions  of  covenant  in  this 
case,  is  too  well  established  to  be  now  unsettled.  The  action  of  debt  lies 
upon  the  privity  of  estate,  which  is  utterly  extinguished  between  the  les- 
sor and  lessee,  by  the  lessor's  acceptance  of  rent  from  the  assignee.  The  ac- 
tion of  covenant,  when  founded  upon  an  express  covenant,  lies  not  upon  the 
privity  of  estate,  but  privity  of  contract,  which  cannot,  by  the  assignment  of 
the  premises,  or  by  any  act  of  the  lessee,  or  by  acceptance  of  the  rent,  be 
transferred  from  him.  The  covenant,  however,  must  be  an  express  cove- 
nant, not  an  implied  one,  or  a  covenant  arising  by  operation  of  law,  as  by 
the  words  "  yielding  and  paying  "  &c.,  in  the  deed. 

The  cases  in  the  books  upon  this  point  are  generally  of  actions  of  cove- 
nant for  not  making  repairs ;  and  a  distinction  has  been  attempted  to  be 
made  between  those  and  actions  for  the  rent ;  in  the  latter  case  it  is  said, 
that  the  land  being  the  fund  out  of  which  the  rent  is  to  issue,  and  that  being 
♦infti  transferred,  the  lessor's  acceptance  of  *rent  from  the  assignee  will 
-I  take  away  all  remedy  against  the  lessee  himself.  I  have  looked  for 
this  distinction  in  the  books,  but  cannot  find  it  in  any  case  where  there  was 
An  express  covenant  for  the  payment  of  the  rent.    The  oases  found  the  law 
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upon  the  personality  of  the  contract;  which  extends  equaDy  to  the  payment 
of  the  rent,  as  to  the  making  repairs;  and  though  ihe  authorities  are  not  so 
numerous  in  the  one  case  as  the  other,  yet  they  are  as  express.  2  Keb.  240, 
and  2  Barnard.  372,  are  full  to  the  point.  If  these  books  are  thought  to  be 
of  doubtful  authority,  1  Roll.  Ab.  622,  cites  two  cases,  where  the  breach  of 
covenant  was  for  non-payment  of  the  rent.  In  1  Sid.  402,  where  the  court 
draws  the  distinction  between  debt  and  covenant,  they  expressly  mention 
the  action  to  be  for  the  rent;  and  the  case  in  3  Lev.  283,  is  likewise  covenant 
for  non-payment  of  the  rent. 

As  to  the  argument  <ib  inconvenientiy  I  cannot  see  how  it  operates  more 
in  this  country  than  in  England.  If  lessees  mean  not  to  be  personally  bound, 
after  assignment,  they  should  take  care  what  covenants  they  enter  into.  If 
they  will,  in  express  words,  covenant  for  the  payment  of  the  rent,  they  must 
be  bound  by  it.  Judgment  for  the  plaintiff,  (a) 

Wblls  et  oJ.,  appellants,  v.  Fox. 
Party-waUs. — ^ectmeni. 

EjectmeEiit  is  the  proper  mode  of  detenmnisg  a  title,  on  an  appeal  from  r^golatora  of  party-walls 
under  the  act  of  1782. 

This  was  an  appeal  from  the  determination  of  the  regulators  of  party- 
walls,  Sdc,  JSbwell  moved  that  a  venire  should  issue,  agreeable  to  the  third 
section  of  the  act  passed  the  15th  of  April  1782  (2  Sm.  Laws,  48),  allowing  ^ 
the  appeal  to  the  next  court  of  common  pleas,  and  enacting,  that  thereupon 
*^  the  said  court  (upon  security  being  entered,  <kc.),  shall  direct  a  venire  to 
the  sheriff,  Ac." 

Sergeant  thought  that  the  question  ought  to  be  tried  upon  a  feigned  issue, 
or  under  an  ejectment ;  to  either  of  which  he  would  agree.     But  by — 

Shippen,  President. — ^A  feigned  issue  can  only  determine,  whether  the 
regulators  have  done  right  or  not ;  it  cannot  determine  the  title,  and  finally 
settle  the  matter.  For  this  reason,  we  think  it  proper  to  try  the  question  by 
ejectment. 

JLefiaia  and  WUcocks  said,  the  practice  in  the  supreme  court  had  been  con* 
f  ormable  to  the  opinion  of  the  President  here. 


Cooper  v.  Coatb. 
Costs. 

On  a  bond  for  600/.,  judgment  had  been  confessed  by  warrant  of  attorney ;  but  previona  to 
entering  judgment,  ^e  amount  due  had  been  reduced  by  payments,  to  lees  than  10/.  *  J9Wd^ 
that  the  plaintiff  was  not  entitled  to  costs,  under  the  act  of  1745. 

A  BOND  and  warrant  to  confess  judgment  had  been  executed  by  the  de* 
fendant  for  600^.     Before  the  judgment  was  entered  up,  he  had  paid  so  much 

(a)  See  Phillips  v.  Glarkson,  8  Teates  128;  Hazlehurst  v.  Kenrick,  6  S.  &  R.  446; 
Pollard  V,  Shaffer,  antey  p.  210.i 

>  To  the  same  effect,  see  Dewey  v.  Dupuy,     18;  Frank  v.  Maguire,  42  Id.  77;  Knper  v. 
8  W.  A  a  668 ;  Ohegan  v.  Young,  28  Penn.  St.     Booth,  10  W.  N.  0.  79. 
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of  the  money  as  reduced  the  sum  really  due  to  less  than  10^.  And  the  ques- 
tion stated  for  the  opinion  of  the  courts  was,  whether  the  plaintiff  should  be 
allowed  costt  ? 

*300l  *JSaUowell  and  S.  Levy  urged,  that  this  was  the  case  of  a  bond 
■*  with  a  warrant  of  attorney,  upon  which  they  could  not  have  confessed 
judgment  before  a  justice  ;  that  a  justice  could  not  have  taken  cognisance 
of  a  set-ofE  exceeding  10L\  and  that  the  penalty  of  a  bond  was  intended 
to  cover  the  interest  and  costs  ;  so  that,  even  for  the  surplus,  it  was  neces- 
sary in  England  to  seek  for  relief  in  a  court  of  equity. 

Sergeant^  contrd, — ^Where  the  sum  is  under  6if.,  the  act  of  1746,  1  State 
Laws  204,  meant  to  give  full  jurisdiction  to  the  justices,  except  in  certain 
enumerated  cases;  and  the  same  jurisdiction  is  afterwards  extended  to  sums 
under  10^.  by  reference  to  that  act.  The  expressions  of  the  legislature  are, 
*'  that  all  actions  for  debt  or  other  demand  for  the  value  of  40^.  and  up- 
wards, and  not  exceeding  5L,  &c.,  shall  be  cognisable  before  any  justice, 
&c.,"  which  word  vcUue  must  intend  something  more  than  a  penalty;  for  the 
penalty  of  a  bond,  being  generally  double  the  sum  due,  would  exceed  10/. 
although  the  value  of  the  debt  might  be  less.  In  the  present  instance,  judg- 
ment is  taken  only  for  11.  Debt  upon  a  bond  for  the  payment  of  money  is 
within  the  jurisdiction  of  the  justices;  but  if  the  opposite  construction  were 
to  prevail,  the  act,  which  was  framed  to  save  costs,  might  in  almost  every 
•  case  of  a  bond  be  defeated.  This  is  not  like  a  set-ofE,  which  we  might 
defalk  or  not,  as  we  pleased ;  and,  as  to  its  being  the  case  of  a  judgment 
confessed  by  warrant,  that  will  be  no  recommendation  to  the  favor  of  the 
court. 

Shippen,  President. — ^In  the  case  of  a  set-off,  this  rule,  with  respect  to 
costs,  would  be  subject  to  great  inconvenience,  for,  as  it  happened  this  term, 
in  Coxe  v.  BoUon^  a  set-off  of  QQl.  might  be  given  in  evidence,  though  the 
plaintiff  could  never  bring  the  matter  to  a  trial  before  a  justice;  as  it  was 
not  in  his  power  to  say,  whether  the  defendant  would  resort  to  an  action,  or 
take  advantage  of  the  defalcation. 

The  opinion  of  the  Coubt  was  afterwards  delivered  to  the  following 
effect : 

Shippen,  President. — We  think  this  case  comes  within  the  express  words 
of  the  act  of  assembly,  declaring  that  costs  shall  not  be  recovered;  and  there 
is  no  evidence  that  the  plaintiff  has  entitled  himself  to  the  benefit  of  the 
exception,  by  filing  a  previous  affidavit  of  his  belief  that  the  debt  exceeded 
10^ 

It  is  not  our  meaning,  however,  when  an  action  is  brought  for  a  sum 
above  \Ql.  and  the  defendant  reduces  it  to  less  by  a  set-off,  which  he  might, 
or  might  not,  have  pleaded,  that,  in  euch  a  case,  the  plaintiff  is  not  entitled 
to  costs.  The  reason  and  justice  of  the  thing  would  then  be  clearly  in  his 
favor. 

Judgment  for  the  plaintiff,  but  without  costs,  (a) 

(a)  The  question  of  the  right  to  costs  in  actions  instituted  in  the  common  pleas,  or 
diftrict  courts,  where  the  plaintiff  recovers  less  than  the  amount  requisite  to  give  those 
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courts  jurisdiction,  being  still  unsettled,  it  may  be  useful,  in  this  place^  to  examine  the 
authorities  upon  the  subject 

The  earliest  reported  case  is  that  in  the  text ;  which  was  dedded  under  the  act  of 
1745,  most  of  the  proTisions  of  which,  and  in  many  passages,  its  express  words,  are  re- 
tained in  the  acts  of  1804  and  1810,  under  which  the  other  cases  were  generally  deter- 
mined. The  act  of  1745  provided  (§  18),  that  if  any  person  should  commence  or 
prosecute  any  suit  made  cognisable  before  a  justice,  in  any  other  manner  than  was 
directed  by  the  act,  and  should  recover  less  than  5^.  (without  having  previously  filed  an 
affidavit  in  the  prothonotary^s  office,  of  his  belief  that  the  cause  of  action  exceeded  5l,\ 
he  should  not  recover  any  costs  in  such  suit  By  an  act  passed  on  the  28d  of  September, 
1784,  the  jurisdiction  of  justices  was  extended  to  debts  and  demands,  not  exceeding  10^. 
The  case  of  Cooper  v.  Coats  decided,  that  where  a  debt  was  reduced  by  direct  payments 
to  a  sum  within  the  jurisdiction  of  the  justice,  costs  could  not  be  recovered,  without  a 
~  previous  affidavit ;  but  a  distinction  was  taken  between-strch  reduction  and  that  pro- 

_  duced  by  a  set-off.    The  same  decision  was  made  in  the  supreme  court  in  Bunner  «. 

Neil,  post,  457,  where  there  is  a  very  short  note  of  the  point  decided.  The  next  case 
was  Brailey  v.  Miller,  reported  in  2  Dall.  74 ;  where  the  claim  of  the  plaintiff  was  for  a 
debt  amounting  to  20l.\  but  on  a  reference,  the  defendant  made  a  set-off,  and  the  report 
was  for  only  SI,  The  plaintiff  not  having  made  the  requisite  affidavit,  a  question  arose 
whether  he  was  entitled  to  costs.  The  court  (of  common  pleas)  held  that  he  was,  on 
the  ground  that  the  provision  of  the  act  did  not  extend  to  the  case  of  a  set-off;  Presi- 
dent Shippen  saying — "  The  demand  in  the  present  case  was  ostensibly  above  10^.; 
though  it  was  in  the  power  of  the  defendant  either  to  reduce  it,  or  not,  by  setting  up 
his  counter-claim.  The  plaintiff  could  not,  therefore,  sue^before  a  justice,  because  the 
defendant  might  there  lie  by ;  and  if  afterwards  he  was  liable  to  be  defeated  in  the 
common  pleas,  he  would  in  fact  be  punished  in  costs,  for  resorting  to  the  only  court  in 
which  his  action  could  be  maintained."  The  practice  wa&Jn  conformity  with  this  de- 
cision, and  no  case  upon  the  subject  appears  in  the  reports  until  1816,  when  Spear  v, 
Jameson  (2  S.  &  R.  530)  was  determined  by  the  supreme  court  Tn  the  meantime,  the 
jurisdiction  of  justices  of  the  peace  had  been  gradually  enlarged  from  101,  to  20^.,  and 
from  that  sum  to  $100.  The  case  of  Spear  v.  Jameson  had  been  commenced  in  1809, 
when  the  act  of  1804  was  in  operation,  the  provisions  of  which  wore  very  similar  to 
those  of  the  act  of  1745.  Chief  Justice  Tilgum  an,  in  delivering  the  opinion  of  the  court 
in  favor  of  the  plaintiff's  right  to  costs,  said,  "  Tt  is  well  settled,  that  although  the  plaint- 
iff does  not  recover  more  than  $100,  he  shall  have  his  costs,  if  he  had  a  good  cause  of 
action  for  more  than  $100,  which  was  reduced  to  $100  or  less,  by  a  aet-off,"  The  act  of 
1810,  which,  although  passed  previously  to  the  decision  in  this  case,  could  not  operate 
unon  it,  contained  a  novel  provision  with  respect  to  the  right  of  set-off.  The  seventh 
section  declared,  "  that  a  defendant  who  shall  neglect  or  refuse,  in  any  case,  to  set  off 
his  demand,  whether  founded  on  bond,  note,  penal  or  single  bill,  writing  obligatory,  book 
account,  or  damc^ea  on  assumption,  against  a  plaintiff,  which  shall  not  exceed  the  sum 
of  one  hundred  dollars,  before  a  justice  of  the  peace,  shall  be  and  is  hereby  for  ever 
barred  from  recovering  against  the  party  plaintiff,  in  any  after-suit''  It  is  evident, 
that  this  provision  was  intended  to  affect  the  question  of  costs  in  suits  brought  other- 
wise than  before  a  justice.  The  first  case  in  which  it  received  a  construction,  was 
Sadler  v,  Slobaugh,  3  S.  &  R.  388.  The  plaintiff,  in  the  court  below  had  brought  debt 
OaI  a  single  bill  for  $100,  the  price  of  a  horse  sold  by  him  to  the  defendant  and  the 
debt,  including  interest,  would  have  amounted  to  more  than  $100 ;  but  the  defendant 
gave  in  evidence  the  plaintiff's  warranty  of  the  horse,  and  a  breach  of  the  warranty,  in 
consequence  of  which  the  jury  struck  off  part  of  the  plaintiff's  claim,  and  gave  a  verdict 
I  in  his  favor  for  $85.     The  plaintiff  had  not  made  the  affidavit  required  by  the  act  to  en- 

title him  to  costs,  and  the  question  was,  whether,  under  these  circumstances,  he  was  de- 
barred from  recovering  themu  The  plaintiff's  counsel  relied  on  Brailey  o.  Miller  as  author- 
ity in  his  favor ;  but  it  was  contended,  on  the  other  hand,  that  the  seventh  section  of  the 
act  of  1810,  made  it  imperative  on  the  defendant  to  set  off  his  defence  before  the  jostieei 
and  therefore,  the  reason  in  Brailey  o.  Miller  failed.    Chief  Justice  Tilqhman,  howerer, 
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said,  "  The  demand  of  the  defendant  against  the  plaintiff  in  this  case  was  not  for  anj 
tain  sum  o2  money.  It  might  be  for  more  than  $100 ;  but  whether  he  should  recoTer 
more  or  less  than  $100,  would  depend  on  the  opinion  of  those  who  should  decide  the  cause. 
It  does  not  seem  to  be  a  case,  therefore,  within  the  meaning  of  the  seventh  section  of 
the  act"  As,  therefore,  the  defendant  might  have  refused  to  make  the  set-off  before  a 
justice,  he  thought  the  case  fell  within  the  reason  of  Brailey  v.  Miller,  and  that  the 
plaintiff  was  entitled  to  costs.  Judge  Gibson,  concurred  in  this  judgment,  but  on  the 
ground,  that  *^  the  provision  in  the  seventh  section  of  the  act  of  1810,  is  applicable 
only  to  cases  of  defalcation  of  a  definite  sum,  and  that  the  law  in  all  cases  of  unliqui- 
dated cross-demands,  remains  as  it  was  before."  It  is  not  easy  to  reconcile  the  deter- 
mination in  this  case,  upon  the  reasons  of  cither  of  the  judges,  with  some  other  decisions 
of  the  same  court  That  the  demcmd  of  the  defendant,  when  he  retains  in  his  posses- 
sion the  article  which  was  the  subject  of  the  warranty,  could  not,  in  any  supposable 
event,  exceed  the  original  price  of  the  article  itself,  is  shown  by  the  reasoning  of  the 
court  in  the  case  of  Steigleman  v,  Jeffries,  1  S.  &  R.  478.  There,  the  action  was  on  a 
promissory  note  for  the  price  of  goods  sold,  to  which  the  defendant  offered  evidence  to 
prove  a  warranty  by  the  plaintiff,  and  a  breach  of  the  warranty.  C.  J.  Tilghxan  was 
of  opinion,  that  the  evidence  was  admissible,  on  the  ground,  that  our  defalcation  act  was 
extensive  in  its  operations ;  and  although,  in  Kachlin  9.  Mulhallon  (2  DalL  237),  it  bad 
been  held,  that  the  right  of  set-off,  under  this  act,  did  not  extend  to  cases  of  unliqui- 
dated damages  for  any  matter  in  nature  of  a  tort,  because  in  such  case  there  is  no 
standard  by  which  the  damages  can  be  estimated,  yet,  he  said,  **  In  the  present  case,  the 
objection  is  not  so  strong ;  the  amount  of  damages,  to  be  sure,  cannot  be  reduced  to  a 
certainty,  but  the  price  agreed  to  be  paid  for  the  article  purchased,  is  some  rule  to  assist 
in  making  the  estimate ;  it  is  a  boundary  beyond  which  the  damages  cannot  be  reason- 
ably suffered  to  pass."  Judge  Yeates  also  distinguished  between  a  defence  arising 
from  a  warranty,  and  one  sounding  merely  in  tort.  In  the  latter  case,  he  said,  *^  Indi- 
vidual feelings  determine  the  qiuintutn  of  compensation,  without  any  known  standard. 
That  objection  does  not  occur  here."  In  Kline  v.  Wood  (9  S.  &  R.  294),  the  question 
of  jurisdiction,  in  the  case  of  a  warranty,  was  expressly  decided.  It  was  an  action  in 
the  District  Court  of  Philadelphia,  on  the  warranty  of  a  horse  sold  by  the  defendant  to 
the  plaintiff  for  $80,  though  the  declaration  averred,  that  the  plaintiff  had  been  put  to 
expense  in  feeding  and  keeping  the  horse,  to  the  amount  of  $150.  The  jury  gave  a 
verdict  for  the  plaintiff  for  $40.  Judge  Duncan,  in  delivering  the  opinion  of  Uie  court, 
said,  "  the  action  in  the  present  case  is  clearly  an  action  on  the  contract ;  and  it  is  an 
action  on  the  contract,  where  there  is  a  measure  of  damages,  namely,  the  difference  be- 
tween the  value  of  a  sound  horse,  and  one  with  such  defects  as  existed  at  the  time  of 
warranty."  (p.  298.)  *^The  legal  cause  of  action  was  contract,  and  the  law  prescribed 
the  rule,  the  estimate  of  the  value  between  this  horse  in  a  sound  and  unsound  state; 
which  value  could  never  exceed  the  price  given  for  the  horse."  (p.  300.)  Accordingly, 
it  was  held  in  this  case,  that  the  District  Court  had  not  jurisdiction  of  the  action,  it 
being  within  the  cognisance  of  a  justice  of  the  peace.  The  reasons  of  Judge  Gibson 
also,  in  Sadler  v.  Slobaugh,  seem  unsupported,  by  the  provisions  of  the  act,  or  by  the 
construction  put  upon  it  in  other  cases.  The  words  of  the  clause  are  certainly  broad 
enough  to  cover  a  claim  of  set-off  for  an  unliquidated  sum.  A  demand  founded  on  bond, 
note,  &C.,  or  ^^  damages  on  assumption, "  would  seem  intended  for  all  cases  of  contract^ 
whether  the  damages  were  definite  or  unliquidated.  In  fact,  the  court  had  expressly 
decided  (in  Sneively  v,  Weidman,  1  S.  &  R.  417),  that  under  the  words  in  the  act  of 
1746,  "actions  of  debt,  and  other  demands,"  a  justice  of  the  peace  had  jurisdiction  of  an 
action  for  breach  of  warranty  of  a  horse,  where  the  damages  sustained  did  not  exceed 
the  limit  of  his  jurisdiction ;  and  the  Chief  Justice  there  said,  "  The  present  action  is 
foimded  on  contract,  and  although  the  damages  are  uncertain,  I  think  it  must  be  in- 
cluded in  the  description,  which  ascertains  the  jurisdiction  of  justices  of  the  peaca  It 
cannot  be  said,  that  the  word  demand  was  intended  to  be  resMcted  to  cases  in  which  a 
certain  sum  of  money  was  demanded,"  &c. 

The  decision  in  the  case  of  Sadler  v.  Slobaugh,  however,  has  continued  to  govern  the 
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practice,  to  the  present  time,    The  next  case  upon  the  subject  of  costs,  is  Stewart  «. 
Mitchell  (18  S.  &  R.  287),  which  occurred  under  precisely  the  same  circumstances  as 
Cooper  V,  Coats,  and  not  being  distinguished  from  it^  the  court  determined  that  the  plaint- 
iff wa«  not  entitled  to  costs.     In  a  very  recent  case  (Grant  v,  Wallace,  16  S.  &  R.  253), 
the  question  again  arose  on  the  construction  of  the  7th  section  of  the  act  of  1810,  re- 
specting sol  off.     TIjc  plaintiff  brought  suit  in  the  common  pleas,  for  a  debt  exceeding 
$100,  without  previously  filing  an  affidavit.     On  the  trial,  a  verdict  passed  for  the 
plaintiff  for  a  sum  under  $100,  in  consequence  of  a  set-off  by  the  defendant,  but  of 
what  nature  the  report  is  silent.     The  court  were  divided  in  opinion  on  the  right  of 
the  plaintiff  to  costs.  Judges  Duncan,  Rooeus  and  Tod  holding  that  he  was  entitled  to 
them,  while  the  Chief  Justice  delivered  a  contrary  opinion.     Judge  Tod,  who  expressed 
the  opinion  of  the  majority,  puts  it  upon  the  gi'ound  upon  which  Brailcy  t?.  Miller  was 
decided,  that  where  there  is  a  set-off  of  any  description,  the  plaintiff  is  entitled  to  his 
costs,  although  he  has  made  no  affidavit ;  and  he  relied  upon  the  case  of  Sadler  v.  SIo- 
baugh,  decided,  notwithstanding  the  act  of  1810,  as  conclusive  upon  the  point     The 
learned  judge  does  not  seem  to  have  adverted  to  the  circumstances  of  that  case,  or  the 
reasoning  of  the  court ;  otherwise,  he  would  not  have  considered  it  as  an  authority  in 
point     Whatever  may  be  the  value  of  that  case,  as  a  precedent,  it  certainly  cannot  be 
invoked  as  authority,  beyond  the  mere  question  it  decided,  viz.,  that  a  defendant  in  an 
action  before  a  justice,  for  the  price  of  a  chattel,  cannot  be  compelled  to  set  off  a  claim, 
arising  from  a  breach  of  the  warranty  of  such  chattel ;  and  therefore,  that  the  plaintiff 
in  such  action  has  a  right  to  costs  in  the  common  pleas,  although  he  should  recover  less 
than  $100,  if  his  claim  was  reduced  by  such  set-off.     It  seems  to  have  been  admitted 
by  C.  J.  TiLOHMAN,  in  that  case,  that  where  a  defendant  could  be  compelled  to  set  off 
his  demand,  the  plaintiff  would  be  deprived  of  his  costs,  if  he  sued  in  the  common 
pleas.     It  is  difficult,  therefore,  to  find  any  support  for  the  decision  in  Grant  v,  Wallace, 
from  the  authority  of  Saddler  v,  Slobaugh.     Chief  Justice  Gibson,  who  dissented  from 
the  majority  in  Grant  v.  Wallace,  expressed  an  opinion,  that  it  was  the  intention 
of  the  legislature,   by  the  provision   in  the  act  of   1810,  to  remove  the  difficulty 
as  to  costs^  first  suggested  in  Brailey  r.  Miller,  and  he  thought  the  difficulty  was  effect- 
ually removed:  "If  the  plaintiff,"  he  said,  "knows  that  there  is  a  cross-demand  for  a 
sum  certain,  let  him  give  credit  for  so  much,  and  bring  suit  for  the  residue ;  and  thus 
do  for  the  defendant  all  that  the  defendant  could  do  for  himself.     If  the  cross-demand 
be  unliquidated,  let  him  give  credit  for  enough  to  give  the  justice  jurisdiction,  leaving 
the  defendant  to  reduce  it  still  lower,  if  he  can,  at  the  hearing.     If,  however,  he  shall 
believe  the  defendant  not  to  be  entitled  to  an  allowance  sufficient  to  reduce  the  demand  to 
the  limit  of  a  justice^s  jurisdiction,  he  is  then  precisely  in  a  condition  to  make  the  affi- 
davit required  by  law,  the  effect  of  which  is  to  entitle  him  to  costs,  no  matter  how 
small  a  sum  he  may  recover."     It  is  remarkable,  that  the  Chief  Justice  here  seems  to 
consider  an  unliquidated  cross-demand  as  one  which  the  defendant  might  be  compelled 
to  set  off;  whereas,  in  Sadler  r,  Slobaugh,  he  expressly  states,  that  he  considers  the 
provision  of  the  act  as  inapplicable  to  such  cases.     lie  added  also  (16  S.-  &  R.  256),  that 
in  the  case  of  Patton  v.  Newel,  decided  in  1822,  but  not  report^  the  supreme  court 
held,  that  the  plaintiff  was  not  entitled  to  costs,  under  similar  circumstances. 

The  question  of  the  right  to  costs,  may,  therefore,  as  we  have  said  at  the  commence- 
ment of  this  note,  be  considered  as  yet  unsettled.  The  truth  is,  that  so  many  incon- 
veniences present  themselves,  in  carrying  out  the  intentions  of  the  legislature,  that  the 
courts  have  had  great  difficulties  to  surmount,  and  it  is  not  surprising,  that  their  deds- 
ions  should  be  in  some  measure  inconsistent  with  each  other,  as  well  as  with  the  literal 
provisions  of  the  acts  of  assembly.  Perhaps,  it  would  have  been  better,  if  the  legisla- 
ture had  left  it  discretionary  with  the  judges,  to  give  or  refuse  costs  to  a  plaintiff  suing 
in  the  courts  of  record,  where  his  standard  is  reduced  below  the  standard  of  their  juris- 
diction, in  consequence  of  a  set-off.* 

>  The  law  is  now  settled,  that  when  the  plaint-    set-off,  or  equitable  defence,  be  is  entitled  to 
UTs  recuveiy  is  reduced  to  less  than  $100,  by  a    costs,  without   a  previoua  affidavit.    Bartraai 
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._  *Keely  v.  Oed  et  oL. 

Evidence. 

Indebitatua  dssumpsit  for  goods,  to  wit,  sixteen  hogsheads  of  ram,  sold 
-and  delivered.  The  plaintiff,  by  his  books,  and  oath  of  his  clerk,  proved  the 
-sale  to  the  defendants. 

The  defendants  gave  in  evidence,  that  a  certain  Greorge  Henry  was  two» 
thirds  owner  of  the  cargo  of  which  this  rum  was  a  part ;  and,  in  order  to 
prove  that  the  rum  was  purchased  of  George  Henry,  and  not  of  the  plaintiff, 
they  offered  to  prove  by  Henry's  clerk,  that  he  had  made  a  charge  in  Henry's 
books,  by  the  direction  of  Henry,  of  the  sale  of  the  rum  to  the  defendants. 
_  To  this,  it  was  objected,  that  the  books  of  Henry  should  be  produced  to 
show  the  entry  ;  and  that,  otherwise,  the  evidence  of  the  clerk  to  the  con- 
tents of  the  books  ought  not  be  admitted. 

And  of  this  opinion  was  ths  Coijbt  ;  but,  at  the  request  of  the  oounsel 
for  the  defendants,  they  reserved  the  point,  (a) 


Lynoh   v.  Wood, 
._  Oasts  j^  a  comrndseian.  ^ 

Levy  exhibited  an  account  of  expenses  in  the  execution  of  a  commission, 
which  had  issued  for  the  plaintiff,  ex  parte,  and  moved  that  they  might  be 
allowed  in  the  Costs.  Besides  the  charges  for  swearing  the  witnesses,  and 
tL<)ir  attendance  on  the  commissioners,  there  were  charges  for  agency, 
and  for  the  expenses  of  travelling  to  collect  the  testimony. 

Ths  Court  allowed  the  charges  for  swearing  the  witneraeSy  and  for 
their  attendance  ;  but  rejected  those  for  agency  and  travelling. 


.  Hudson  v.  Howell.  _ 

Privilege  of /freeholders. 

The  privilege  of  freeholders  to  be  sued  by  sumnunu  extends  to  actions  of  trespass  W  M  armU, 

Tu^sFASS  vi  et  armis.  (7a^i6»,  returnable  to  this  term.  J2bt<^  moved  to 
quash  the  writ,  the  defendant  being  a  freeholder. 

MiUegan  objected,  that  this  was  a  case  excepted  by  the  act ;  9^  fine  being 
^ue  to  the  commonwealth,  upon  the  judgment  capicUur  pro  fine^  in  actions 
vi  et  armis.     But,  by — 

(a)  See  Kelly  «.  Holdship,  1  Bro.  86. 

V.  McKee,  1  Watts  38 ;  Manning  v.  Eaton,  7  Id.  recovery  be  so  reduced  by  proof  of  sctnal  paj- 

846  ;  Odell  v.  Culbert,  9  W.  &  S.  66 ;  Barry  v.  ments,  no  costs  are  recoverable.    Horrigan  9, 

Mervinef  4  Penn.  St.  830;  Glamorgan  Iron  Co.  Insurance  Co.,  87  Leg.  Int  166.    But  though 

V.  Rhuie,  63  Id.  98.    And  where  the  pleaB  are  the  plaintiff  be  not  entitled  to  recover  the  oosti 

payment  and  set-off,  the  supreme  court,  on  error,  of  suit,  for  want  of  a  previous  affidavit^  yet,  tfaa 

will  presume  that  it  was  so  reduced,  the  court  court  having  jurisdiction  of  the  cause  of  acUOo, 

below  having  given  judgment  for  costs.   Minick  he  may  collect  the  costs  of  an  ezecatioo.    ])»▼• 

9.  Minick,  83  Penn.  St  878.    If,  however,  the  enport  v.  Williams,  10  PhiU.  6^4 
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Shiffen,  President. — ^The  practice  has  been  long  settled  under  this  wSL 
Unless  it  is  a  suit  on  a  recognisance,  or  for  a  fine  actually  due  to  the  state, 
we  cannot  take  up  a  mere  fiction,  to  defeat  a  positive  privilege. 

The  writ  quashed,  (a) 

(a)  It  has  been  held,  however,  that  if  a  freeholder  commit  a  trespass,  jointlj  with  one 
who  is  not  a  freeholder,  he  may  be  arrested  up<m  a  joint  eapia»  issued  against  both. 
Fife  «.  Keatii^E,  2  Bia  IdHi.    And  see  Jack  e.  Shoemaker,  8  Binn.  280. 
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JULY  TERM,  1788. 


Appeal  of  Brown,  executor  of  Edgab. 
Heapotmbility  of  exe&iUors. 

Where  one  ezeontor  had  reoeiyed  money  belonging  to  the  estate  of  the  testator,  and  paid  it  over 
to  hiB  co-executor,  who  became  insolvent ;  it  was  hddj  that  though  he  would  be  chargeable,  if 
there  were  erediUyn^  and  a  deficiency  of  assets  to  satisfy  them,  yet^  that  he  was  not  answerable 
to  the  Uffoteei, 

This  was  an  appeal  from  the  orphans'  court  of  Philadelphia  county,  on 
the  following  case:  Brown,  having  received  400i^.  on  account  of  the  estate 
of  his  testator,  Edgar,  paid  it  over  (according  to  his  uniform  practice  on 
such  occasions)  to  his  co-executor  Dougherty.  In  Brown's  hooks,  this  money 
was  charged  generally,  as  so  much  cash  paid  to  Dougherty  ;  but,  in 
Dougherty's  books,  credit  was  given  for  it  on  account  of  the  estate  of  Ed- 
gar. Dougherty  became  insolvent ;  and  upon  a  settlement  of  Brown's  ad- 
ministration, the  orphans'  court  refused  to  allow  him  the  400i^.  thus  paid  over 
to  his  co-executor  ;  but  charged  him  with  the  principal  sum,  and  interest 
from  the  time  he  received  it,  until  the  year  1776  (nine  years),  dropping  the 
interest  from  that  time  until  1781,  and  afterwards  reviving  it. 

It  was  argued  in  the  January  term,  by  WUcockSj  in  support  of  the  appeal, 
and  ZeioiSy  against  it ;  when  three  points  were  made  :  1st.  Whether  the 
money  was  a  loan  to  Dougherty,  or  a  payment  to  the  estate  of  Edgar  ?  2d. 
Whether,  if  it  was  a  payment  to  the  estate  of  Edgar,  Brown  was  thereby 
discharged  ?  and  3d.  Whether  interest  was  payable  to  the  residuary  lega- 
tees, who  were  the  appellees  upon  this  occasion  ? 

The  Chief  Justice,  having  stated  the  points  that  were  made  in  the  cause, 
now  delivered  the  opinion  of  the  court. 

McKean,  Chief  Justice. — From  the  evidence,  we  must  determine,  on  the 

fii  ht  point,  that  the  money  was  a  payment  to  the  estate  of  Edgar.      It  was 

*fti  21   Brown's  constant  practice  to  transfer  all  his  receipts  *to  Dougherty  ; 

-*   and  this  sum  of  400i^.  is  credited  to  him  in  the  accounts  of  the  estate 

kept  by  the  latter. 

With  respect  to  the  second  and  third  points,  it  must  be  observed,  that 
the  courts  of  chancery  make  it  a  general  rule,  that  he  who  receives  money 
should  be  answerable  for  it ;  and  therefore,  if  one  executor  becomes  insolv- 
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ent  or  bankrupt,  the  other  shall  not  be  charged.  There  is  a  diflference,  how- 
ever, between  legatees  and  creditors ;  the  former  being  appointed,  as  well 
as  the  executor,  by  virtue  of  the  testator's  will ;  and  consequently,  cannot 
impose  the  same  responsibility  as  the  latter.  The  case  in  1  P.  Wms.  244, 
is  the  only  one  in  point ;  but  on  that  authority,  and  the  justice  of  the  mat- 
ter itself,  under  all  its  circumstances,  we  are  of  opinion,  that,  although  Brown 
would  be  chargeable,  if  there  were  creditors,  and  a  deficiency  of  assets  to 
satisfy  them  ;  yet,  that  he  is  not  answerable  to  the  legatees,  (a) 

The  400/.  must,  therefore,  be  deducted  from  the  account,  with  the  nine 
years'  interest  which  is  charged  upon  it.  As  to  the  rest,  we  think.  Brown 
ought  to  be  well  satisfied  to  pay  the  interest ;  particularly,  as  it  is  not 
charged  from  the  year  1776  to  the  year  1781. 

The  decision  of  the  orphans'  court  was  accordingly  affirmed  ;  deducting 
400^,  and  nine  years'  interest,  from  the  account. 


Shkwbill   v.  Wtoofp. 

Ecceptiona  to  cma/rd. 

Thsbb  was  a  report  in  this  cause,  and  at  the  distance  of  a  month  after 
judgment  nisi  had  been  entered,  the  defendant  filed  reasons  in  exception  to 
the  report.     But — 

By  the  Coubt. — We  must  not  sport  with  things  of  so  solemn  a  nature 
as  reports  of  referees,  and  verdicts  of  a  jury.  The  exceptions  are  much  too 
late.  The  rule  is,  that  unless  they  are  filed  within  four  days,  the  judgment 
ni%i  becomes  absolute. 

Sergeanty  for  the  plaintiff.    Bradford  and  IngersoUy  for  the  defendant,  (d) 

(a)  The  distinction  adopted  in  this  case,  between  l^atees  and  creditors,  is  said  by 
Mr.  Toller,  in  his  Law  of  Executors,  Ac,  (Mr.  Ingraham's  edition,  p.  484),  "  to  rest  on 
no  authority ;  the  rule  is  general,  that  executors  joining  in  a  receipt,  shall  all  be  answer- 
able.'' And  see  Mr.  Cox's  note  to  Churchill  'o.  Hopson,  1  P.  Wms.  241,  the  case  cited 
by  C.  J.  McKean  in  support  of  this  distinction.* 

(2^)  See  Shoemaker  9.  Smith,  2  Binn.  239 ;  Hamilton  «.  Gallagher,  4  Teates  202 ; 
Davis  V,  Canal  Co.  4  Binn.  296;  Thellusson  v,  Cramond,  1  W.  C.  0.  819;  Buckley  «• 
Durant,  antCy  p.  129. 

'  Brown^s  Appeal  ia  said,  in  Sterrett*8  Appeal,  tl\je  authorities  upon  this  subject  are  collected 
1  P.  &  W.  421,  to  have  been  erroneously  re-  by  Judge  Kennedy,  with  his  customary  ex- 
ported. Nevertheless,  it  appears  to  be  settled,  haustivo  diligence.  The  conflict  between  the 
in  this  state,  that  between  an  executor  and  the  cases  is  referred  to  by  Judge  Lowrie,  in  Ducom- 
legatees,  a  case  is  to  be  decided  upon  a  more  mun's  Appeal,  17  Penn.  St.  271.  And  sea 
liberal  view  of  his  discretion,  than  as  against  Bowker's  Estate,  8  W.  N.  0.  498 ;  Getz's  Ea- 
creditors.  Bruner's  Appeal,  69  Penn.  St  46.  tate,  6  Id.  416 ;  Lightcap*8  Estate,  27  Pitta.  U 
▲rd  sea  McNair's  Appeal,  4  Bawle  154,  where  J.  201 ;  s.  a  28  Id.  236. 
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Zanb'b  execntoTB  v.  Cowperthwattb,  Sheri£E. 

Distringas. 

A  distringas  directed  to  the  coroner,  will  lie  against  a  sheriflP  while  in  offi^^  to  compel  a  aale  oi 
goods  levied  upon ;  but  where  the  goods  levied  on  had  been  taken  out  of  the  BherifTs  hands 
bj  virtue  of  a  replevin,  the  court,  under  the  circumstances,  quashed  the  diiirinffOM, 

This  cause  had  been  argued  in  the  last  term  by  Lemis  and  IngersoU, 
for  the  plaintiff,  and  Rawle  and  BowUy  for  the  defendant ;  and  now  the 
Chief  Justice  stated  the  question,  and  delivered  the  opinion  of  the  court,  in 
the  following  manner : 

McKban,  Chief  Justice. — ^In  this  case,  the  executors  of  Zane  had  issued 
a  fieri  facias  against  Joseph  Wharton,  to  which  the  present  sheriff  made 
return,  that  he  had  levied  to  the  value  of  the  plaintiff's  demand,  on  specific 
goods,  enumerated  in  a  certain  schedule.  In  consequence  of  this  return, 
^  -  a  distringas^  directed  to  the  coroner,  *was  issued  against  the  sheriff, 
•I  to  compel  a  sale  of  the  goods  ;  and  the  question  that  now  awaits  the 
determination  of  the  court,  is,  whether  a  distringas^  under  these  circum- 
stances, will  lie. 

The  case  has  been  well  argued :  but  we  are  surprised  that  so  few 
authorities  are  to  be  found  upon  the  subject.  In  searching  the  books  of 
precedents,  indeed,  we  have  remarked,  that  the  distringas  uniformly  runs 
against  A,  B,y  nuper  vice-coines  ;  though  with  this  distinction,  that,  in  some 
instances,  it  commands  him  to  be  distrained,  until  he  pays  the  money  into 
court,  and  in  others,  until  the  late  sheriff  has  paid  it  over  to  the  present 
sheriff.  In  6  Mod.  295,  Lord  C.  J.  Holt  says,  that  after  the  sheriff  has  made 
his  return,  "  levied  on  specific  goods,"  the  regular  mode  of  proceeding  is  to 
issue  a  venditioni  exponas ;  that  where  he  had  returned  '^  levied  to  the 
value,"  he  is  bound  to  sell  without  further  process  ;  and  that  it  is  usual  to 
issue  a  vend,  exp.^  when  the  sheriff  continues  in  ofiice,  but  a  distringas  when 
he  has  left  it.  In  the  close  of  the  same  case,  however,  it  is  likewise  Holt's 
opinion,  that  a  distringas  to  the  coroner  will  lie,  even  while  the  sheriff,  who 
made  the  return,  is  in  office.  This  we  mention  for  the  sake  of  the  practice; 
for  it  is  certain,  that  by  the./(.  fa,  the  sheriff  has  authority  to  sell  the  goods 
upon  which  he  has  levied  ;  the  venditioni  only  giving,  by  act  of  assembly, 
an  additional  authority  in  the  case  of  lauds. 

But  we  have  inquired  into  the  practice  of  the  courts  upon  this  occasion  ; 
and  we  find,  that  it  has  been  the  practice  of  the  conmion  pleas,  and  in 
several  instances,  of  the  supreme  court,  to  issue  a  distringas  to  the  coroner 
where  the  sheriff  has  made  a  return  of  goods  levied  to  the  value  t   We  are, 
therefore,  of  opinion  that,  in  such  a  case,  a  distringas  will  lie. 

A  second  point,  however,  was  made  in  this  cause.  It  appears,  that  a 
replevin  for  the  goods  in  -question,  had  issued  to  the  coroner,  and  that  by 
virtue  of  that  writ,  he  had  taken  them  out  of  the  possession  of  the  sheriff  ; 
so  that  the  sheriff  was  unable  either  to  produce  them,  or  to  proceed  to  a  sale. 

The  replevin  was  highly  irregular  ;  an  action  of  trespass  being  the  proper 
remedy  for  a  wrongful  levy ;  for,  by  an  act  of  assembly,  it  is  expressly 
declared,  that  goods  taken  in  execution  shall  not  be  replevied.  (1  Sm« 
Laws,  470.)  (a) 

(a)  See  the  note  to  Weaver  v,  Lawrence,  antt^  p.  160. 
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We  think,  therefore,  that  as  the  replevin  would  have  been  set  aside,  upon 
motion  in  the  eommon  pleas  ;  and  as  the  goods  were  taken  from  the  sheriff, 
under  color  of  Law,  it  would  be  hard  to  issue  a  distringas  against  him,  with- 
out a  previous  application  to  the  court,  and  its  being  thereupon  awarded. 
For  this  reason  alone — 

Let  the  distringas  be  quashed. 


Williams  v.  Csaio. 
Evidence  before  referees. 

A  report  of  refereea  was  set  aside,  becauae  the  referees  allowed  interest  on  an  unsettled  aoooonii 
and  allowed  a  charge  of  premium  and  oonmiission  for  making  insurance,  without  requiring  the 
policy  to  be  produced.' 

This  cause  being  referred,  a  report  was  made  in  favor  of  the  plaintiff 
for  a  considerable  amount,  to  which  the  following  *exception8  were  r^^^. 
filed,  and  argued  on  the  12th  of  July,  by  J,  JB.  McKeaHy  Lewis  and  L  *^* 
IngersoUf  for  the  defendant;  and  Sergeant  and  CouUhursty  for  the  plaintiff : 

1.  That  the  referees  heard  the  plaintiff's  witnesses  ex  parte, 

2.  That  they  heard  the  plaintiff  ex  paHey  without  giving  notice  to  the 
defendant. 

9.  That  they  allowed  interest  upon  an  unsettled  account. 

4.  That  they  refused  to  allow  a  set-off. 

5.  That  the  defendant  has  discovered  new  and  material  testimony,  since 
the  report. 

6.  That  the  referees  allowed  a  charge  for  premium  and  commissionB  in 
making  an  insurance  for  the  defendant,  without  requiring  the  plaintiff  to 
produce  the  policy,  or  having  any  other  proof  that  the  insurance  was 
effected,  than  a  letter  from  the  plaintiff  himself  to  his  partner  in  Philadel- 
phia, in  which  he  says  he  has  done  it. 

As  the  Chief  Justice,  in  delivering  the  opinion  of  the  court,  adverted 
to  those  exceptions  which  were  groundless  or  immaterial,  and  stated  those 
particularly  on  which  their  decision  was  formed,  I  shall  avoid  recapitulating 
the  arguments  of  counsel,  and  only  subjoin  the  authorities  on  both  sides. 

McKean,  Chief  Justice. — There  are  four  species  of  awards:  first,  those 
made  by  mutual  consent,  in  pursuance  of  arbitration  bonds  entered  into  out 
of  court;  secondly,  those  which  are  made  in  a  cause  depending  in  a  court  of 
law  or  equity,  upon  the  consent  of  the  parties  to  refer  the  matter  in  variance 
(which  are  awards  at  common  law) ;  thirdly,  those  which  are  made  under  a 
rule  of  court,  by  virtue  of  the  statute  of  9  &  10  Wm.  IIL,  c.  15,  which  was 
calculated  to  remedy  the  delay  and  circuity  of  action  attendant  upon  awards 
made  merely  in  pursuance  of  arbitration  bonds,  without  the  intervention  of 
a  controlling  power,  to  compel  the  acquiescence  of  the  parties.  These  are 
the  only  awards  in  use  at  this  day,  in  England;  but  the  legislature  of  Penn- 
sylvania, in  the  year  1705,  introduced  another  species  here,  which  are, 
fourthly,  those  awards  or  reports  that  are  made  in  pursuance  of  the  act  of 


*  See  the  remarks  of  Judge  Bracrknridqe,     disaeulng  from  the   Tiews  of  Chief  Justice 
er  this  cage,  io  Mockie  v.  Pleasants,  2  Binn.  375,     McKkam. 
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issembly,  setting  forth,  that  ^'  where  the  plaintiff  and  defendant  consent  to  a 
rule  of  court  for  referring  the  adjustment  of  their  accounts  to  certain  per- 
sons mutually  chosen  by  them  in  open  court,  the  award  or  report  of  such 
referees,  being  made  according  to  the  submission  of  the  parties,  and  ap- 
proved by  the  court,  and  entered  upon  the  record  or  roll,  shall  have  the  same 
effect,  and  be  as  available  in  law,  as  a  verdict  by  twelve  men."  (Act  of 
1705,  1  Sm.  Laws,  60.)  (a) 

This  act  differs  essentially  from  the  statute  of  Wm.  111,^  in  many  re- 
spects, but  particularly,  that  to  render  a  report  or  award,  valid  and  effec- 
tual, the  former  requires,  that  it  be  approved  by  the  court;  but  no  such  pro- 
vision is  made  by  the  latter,  and  therefore,  awards  under  rules  of  courts  are 
^  ,  conclusive  in  England,  unless  some  corruption  *or  other  misbehavior 
J  in  the  arbitrators  is  proved.  The  courts  of  equity,  indeed,  have  taken 
a  wider  ground,  and  wherever  a  plain  error  appears,  either  in  matter  of  fact 
or  law,  it  seems,  they  will  make  it  an  object  of  inquiry  (2  Vem.  705 ;  1  Id. 
157;  3  Atk.  494).  From  some  expressions  in  the  authority,  we  might  pre> 
sume,  that  the  error  must  be  apparent  on  the  award;  but  as  the  chancellor, 
at  the  same  time,  speaks  generally,  that  it  must  be  set  forth  in  the  bill  for 
relief,  there  is,  at  least,  great  room  to  doubt  upon  the  subject. 

In  Pennsylvania,  however,  since  the  revolution,  as  the  approbation  of  the 
court  is  made  a  necessary  ingredient  in  the  confirmation  of  reports,  we  have 
thought  it  our  duty,  from  time  to  time,  to  inquire  into  the  allegations 
against  them,  before  we  gave  them  our  sanction.  But,  in  doing  this,  we 
have  always  confined  ourselves  to  two  points :  1st,  Whether  there  is  an 
evident  m'*stake  in  matter  of  fact :  or  2d,  Whether  the  referees  have  clearly 
erred  in  matter  of  law.  (ft)  If  either  of  these  is  satisfactorily  proved,  thb 
argument  is,  surely,  as  strong  for  setting  a  report  aside,  as  where  injustice 
has  been  done  by  the  corruption  or  other  misconduct  of  the  referees. 

Is  it  not  reasonable,  indeed,  that  the  same  cause  which  would  induce  us 
to  set  aside  a  verdict,  and  grant  a  new  trial,  should  be  sufficient  for  vacating 
an  award  ?  In  the  one  case,  the  decision  is  made  by  twelve  men,  upon  oath^ 
with  all  the  information  which  the  judges,  and  learned  counsel  can  com- 
municate— in  the  other,  it  is  the  act  of  three  persons,  who  are  not  sworn  to 
the  faithful  discharge  of  their  duty,  and  who  are  unassisted,  either  m 
ascertaining  the  law,  or  in  developing  the  fact,  upon  which  the  question 
submitted  to  them  may  depend.  This  abundantly  shows  that  the  sacredness 
of  awards  ought  not  to  be  extended  beyond  that  of  verdicts  ;  and  must  justify 
the  court  in  putting  them  upon  the  same  footing,  when  errors  are  suggested* 
either  in  clear  points  of  law  or  fact. 

If,  therefore,  we  would  have  granted  a  new  trial,  had  the  present  ezoep 
tions  been  made  to  a  verdict,  we  ought,  for  the  same  reasons,  to  set  aside  the 
report  in  question. 

Let  us,  then,  consider  the  case  upon  its  merits.  The  evidence  has  fidled 
in  establishing  the  first  and  second  exceptions,  which  relate  to  the  miscondact 

(a)  A  fifth  species  of  awards  has  been  created  by  the  act  of  20th  March  1810  (5 
Sm.  L.  131),  which  authorizes  either  party  to  refer  a  suit  to  arbitrators. 

(b)  This  rule  has  since  been  recognised  in  many  reported  cases.  See  particularlj 
Williams  r.  Paschall,  3  Yeates  669 ;  Hurst  v.  Hurst,  1  W.  C.  0.  56 ;  Large  «.  Passmore^ 
6  S.  &  R.  52. 
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of  the  referees  ;  and  with  respect  to  the  fourth  and  fifth,  though  the  court 
incline  to  think  that  the  arguments  are  in  favor  of  the  defendant,  yet  we  do 
not  find  it  necessary  to  give  any  opinion  upon  these,  as  we  have  no  doubt, 
that,  for  the  third  and  ^ixth  reasons,  the  report  ought  to  be  set  aside. 

Thus,  under  the  third  exception,  it  has  been  proved  by  the  statement 
exhibited  by  the  referees,  that  interest  was  allowed  to  the  plaintiff  upon  an 
unliquidated  account;  which  is  contrary  to  the  general  rule  of  law,  as  well 
as  to  the  repeated  decisions  of  this  court.  There  are  only  three  cases  in 
which  interest  can  be  allowed  upon  an  open  account :  Ist,  where  it  is  payable 
by  the  express  agreement  of  the  parties  :  2d,  where  it  is  payable  by  a  general 
usage,  as  in  the  trade  between  England  and  Aoierica,  to  which  (with  r^qin 
*an  exception  during  the  continuance  of  the  late  war)  we  have  uni-  *■ 
formly  acceded  :  and  3d,  where  there  has  been  a  vexatious  and  unreasonable 
delay  in  making  payment,  which  will  induce  the  court  to  direct,  and  the 
jury  to  grant,  an  adequate  compensation,  under  the  name  of  damages,  for 
which  the  rate  of  interest  is  generally  made  the  rule  of  computation.  The 
doctrine  upon  this  subject  was  fully  discussed  and  determined  in  Henry  v. 
Risk  et  al.j  antCy  265.  (a)  We  think  it  establishes  a  just  and  useful  principle, 
which  tends  equally  to  promote  credit,  and  to  prevent  feuds  and  litigations. 
In  transgressing  this  principle,  the  referees  have  mistaken  a  clear  point  of 
law,  which  would  alone  be  sufficient  for  setting  aside  their  report. 

But  besides  this,  we  find  by  the  evidence,  under  the  sixth  exception, 
that  they  have  also  allowed  the  charge  of  premium  and  commission  for  mak- 
ing an  insurance,  without  requiring  the  policy  to  be  produced,  or  any  proof 
of  its  being  lost ;  which  is  the  onl^  evidence  that,  in  such  cases,  can  be  ad- 
mitted in  any  court,  either  of  civil  or  common-law  jurisdiction.  It  is,  indeed, 
i  fundamental  maxim  in  the  laws  of  evidence  (wisely  framed  for  the  pre- 
vention of  frauds),  that  the  best  proof,  of  which  the  fact  reasonably  admits, 
ought  to  be  given.  This  has  not  been  complied  with  on  the  present  occasion; 
and  the  referees,  in  overlooking  it,  have  violated  another  plain  principle  of 

law. 

Upon  the  whole,  as  our  decision  against  the  plaintiff  can  produce  no 
material  injury,  but  if  against  the  defendant,  would  for  ever  preclude  him 
from  a  chance  of  justice,  the  Coubt  unanimously  direct — 

That  the  report  be  set  aside. 

For  the  plaintiffs  were  cited :  6  Bac.  250  ;  1  Id.  134 ;  2  Burr.  701 ; 
Salk.  71,  73  ;  3  Burr.  1259  ;  2  Vern.  705  ;  1  Id.  157  ;  Bull  N.  P.  179,  180  ; 
8  Vin.  61;  1  Atk.  67  ;  2  Vern.  706  ;  3  P.  Wms.  25,  408  ;  3  Atk.  609. 

For  the  defendant^  were  cited  :  2  Vern.  515  ;  1  Atk.  64;  2  Vern.  706  ; 
8  Atk.  494;  3  Burr.  1259;  5  Id.  27^9;  1  Ld.  Raym.  271;  12  Vin.  26,  pL 
36;  Cowp.  446  ;  Doug.  627  ;  1  Show.  173  ;  1  Salk.  392  ;  Gilb.  L.  Ev.  4,  6, 
16,  17. 

(a)  See  the  note  to  Heniy  «.  Risk,  ante^  p.  265. 
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After  appeal  from  the  judgment  of  a  justice  of  the  peace,  and  security  duly  given,  if  the  appeal 
be  not  filed,  the  justice  cannot  issue  execution  against  the  original  defendant,  but  most  proceed 
.  against  the  bailJ 

This  was  a  certiorari  to  one  of  the  justices  of  the  city  and  county  of 
Philadelphia,  and  the  proceedings  being  returned,  it  appeared,  that  Plowman, 
the  defendant  before  the  justice,  had  appealed  to  the  common  pleas,  and  en- 
tered security,  agreeable  to  the  act  of  assembly  ;  but  on  a  certificate  from 
the  prothonotary  of  that  court,  that  the  appeal  was  not  filed,  the  justice 
issued  an  execution  against  the  defendant. 

^     .,       ♦2>a//G» moved  to  quash  the  execution.    Bankson  and  JSiecUlt/ o^- 
■*  posed  it.    And — 

By  the  Coubt.  After  appeal  and  security  given,  the  justice  cannot 
issue  an  execution  against  the  original  defendant,  but  must  proceed  against 
the  bail  upon  the  recognisance.  Therefore,  let  the  proceedings  of  the  jus- 
tice be  set  aside,  so  far  as  respects  the  execution,  with  costs. 


RiCHETTE  V.   StEWABT  Ct  oi. 

JEJvidence. 

In  an  action  on  a  policy  of  insurance,  a  proces  verbal  made  by  the  master  of  the  yessel  (who  was 
also  a  part-owner)  on  arriving  at  a  French  port,  and  delivered  into  the  admiralty  there,  but  not 
on  oath,  was  hdd  not  to  be  admissible  in  evidence. 

The  protest  of  the  master  of  a  vessel  must  be  made  at  the  first  port  at  which  he  arrives,  unless 
under  particular  circumstances. 

This  was  an  action  upon  a  policy  of  insurance  on  the  brig  La  Catiche  ; 
and  the  circumstances  of  the  case,  so  far  as  they  respect  the  decision  of  the 
court,  were  these  : — 

The  brig  having  sustained  considerable  damage  by  a  storm,  the  master, 
who  was  also  a  part-owner,  was  compelled  to  deviate  from  his  proper  voyage, . 
and  accordingly,  bore  away  for  Cape  Fran9oisr  When  he  arrived  there,  on 
the  28th  day  of  August  1784,  he  delivered  a  proems  verbal  (which  had  been 
drawn  up  at  sea,  recently  after  the  storm),  into  the  admiralty,  in  order  to 
obtain  a  survey  of  the  vessel  ;  but  this  instrument  was  merely  a  relation  of 
facts,  unattested  by  the  oath  of  the  master,  or  of  any  of  the  mariners  who 
had  subscribed  it  as  witnesses.  A  copy  of  it  being,  afterwards,  however^ 
brought  to  Philadelphia,  the  master  alone,  on  the  4th  day  of  December  1 784, 
went  before  a  notary-public  of  that  city,  and  in  form  of  a  protest,  swore  to 
the  authenticity  of  the  copy,  and  the  truth  of  its  contents. 

When  the  present  action  was  instituted,  a  commission  issued  to  obtain  a 
transcript  of  the  proceedings  in  the  Admiralty  of  Cape  Fran9ois  ;  and  the 
proces  verbal  being  returned  with  the  other  official  documents,  certified  by 
the  judge,  under  the  seal  of  that  court,  the  plaintiff's  counsel,  at  the  trial, 
which  came  on  the  4th  of  July,  offered  to  read  it  in  evidence  to  the  jury. 

*  This  case  is  provided  for  by  the  act  of  let     thorizes  the  justice  to  issue  aa  ftHHWtiim,  If  tbe 
▲|vil  1828,  g  5  (8  Sm.  Laws,  176),  which  au-     appeal  be  not  filed. 
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But  it  was  objected  by  the  other  side,  that  the  proc^  verbal^  taken  by 
itself,  was  not  admissible  as  evidence,  because  it  had  not  been  rendered  apon 
oath  ;  and  that,  even  connecting  it  with  the  subsequent  protest  at  Philadel- 
phia, it  ought,  nevertheless,  to  be  rejected  ;  because  no  protest  is  valid  to 
this  purpose,  that  has  not  been  made  at  the  first  port  in  which  the  master 
arrives,  after  a  misfortune  has  happened  to  his  vesseL  See  Westcott  432  ; 
1  Magens  87  }  Beawcs  140. 

The  plaintiff's  counsel,  in  leply,  observed,  that  although  the  strict  formali- 
ties required  in  this  country,  had  not  been  pursued,  yet  if  the  proceeding  was 
conformable  to  the  lex  lociy  it  ought  to  be  received.  They  contended,  there- 
fore, that  as  the  procils  verbal  was  lodged  in  a  competent  office,  and  is  duly 
certified  under  the  seal  of  the  admiralty,  this  court,  in  respect  to  a  foreign  juris- 
diction, is  bound  to  presume  tliat  it  was  regularly  taken  according  to  the 
laws  of  France.  Besides,  the  rule  in  regard  to  all  exemplications,  *ren-  poi  o 
dered  it  necessary  that  the  whole  recoi'd  should  be  transmitted  and  *- 
certified  ;  and  whatever  may  be  its  weight  and  effect,  the  whole  ought  also 
to  be  submitted  to  the  jury.  See  Valin,  Ord.  de  Fr.  190  ;  Doug.  664. 
Park  Insurance  404  ;  Bull.  N.  P.  227. 

By  the  Court. — Though  we  had  some  doubt,  at  first,  whether,  con- 
nected with  the  subsequent  protest,  the  procts  verbal  might  not  be  given  in 
evidence,  yet  we  are  now  convinced,  that  its  admission  would  be  highly  im- 
proper. The  declaration  of  any  man,  delivered  either  in  a  Pagan  or  Chris- 
tian court,  without  the  solemnity  of  an  oath,  is  not  evidence  of  the  fact 
asserted,  even  where  the  witness  is  subject  to  no  bias  ;  much  less,  where  he  is 
immediately  interested ;  as  the  master  was  in  the  present  instance,  being 
a  part-owner  of  the  vessel. 

The  case  in  Doug.  554,  does  not  apply  to  that  before  us  ;  nor  can  the 
procts  verbal  be  considered  as  a  judicial  proceeding.  With  respect  to 
the  argument,  that  it  is  a  part  of  the  exemplification,  it  is  sufficient  to  ob- 
serve, that  if  a  deed  of  any  kind  had  been  left  with  the  judge  of  the  ad- 
miralty, he  would,  probably,  have  certified  it  in  the  same  manner,  without 
meaning  in  any  degree  to  establish  the  validity,  or  to  affect  the  legal  opera- 
tion of  the  instrument. 

The  reading  of  the  proc^  verbal  wBa  accordingly  overruled. 

After  stating  some  other  points  in  the  cause,  the  plaintiff's  counsel  offered 
to  read  the  protest  made  in  Philadelphia,  on  the  4th  day  of  December  1784;  to 
which  their  opponents  likewise  objected,  for  the  reason  already  mentioned, 
that  it  was  not  made  at  the  first  port,  and  also,  on  account  of  the  length  of 
tune  which  had  intervened. 

By  the  Coubt. — ^The  question  now  before  us,  is,  in  fact,  whether  a  pro* 
test  must  be  made  in  the  first  port  in  which  the  master  arrives  after  his 
vessel  has  been  damaged?  This  is  a  matter  of  great  importance,  upon 
which  little  information  can  be  derived  from  the  books  ;  and  therefore, 
we  were  in  hopes  to  have  heard  it  more  fully  discussed  on  general  prin- 
ciples. 

We  think,  however,  that  to  admit  the  evidence  of  a  master  of  a  vesBel, 
in  excuse  of  his  own  conduct,  the  greatest  precaution  should  be  used,  and 
every  pobsible  restriction  imposed.    Hencei  it  is  the  rule  in  France,  that 
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the  protest  shall  be  made  within  twenty-four  hours  after  the  arrival  at  the 
next  port ;  and  here,  as  well  as  in  England,  it  ought  to  be  accompanied 
by  the  attestation  of  a  majority  of  the  crew.  See  Valin,  Ord.  de  Fr.  190  ; 
I  Magens  160. 

The  reason  is  evidently  to  prevent  any  subsequent  collusion ;  and  we 
cannot  but  think  that  it  is  the  safest  as  well  as  the  most  certain  mode  of 
proceeding.  If,  indeed,  any  particular  circumstances  should  render  it  im- 
possible to  comply,  they  will  always  form  an  exception  to  the  rule  ;  but,  aa 
that  is  not  pretended  on  the  present  occasion,  we  are  unanimous  in  rejecting 
the  evidence,  (a) 

As  soon  as  this  decision  was  pronounced,  the  plaintiff  voluntarily  suffered 
a  nonsuit. 


Levy^  IngersoU  and  SergearU^  for  the  plaintiff.    L&uAb  and  TFUbocfa^,  for 
the  defendants. 


*319]  *Re8publioa  V,  Oswald. 

Contempt. 

It  is  a  contempt,  punishable  by  attachment,  to  publish  remarks  in  a  newspaper,  which  ha^e  a 
tendency  to  prejudice  the  public,  with  respect  to  the  merits  of  cause  depending  in  court 

On  the  12th  of  July,  Lewis  moved  for  a  rule  to  show  cause  why  an  at- 
tachment should  not  issue  against  Eleazer  Oswald,  the  printer  and  publisher 
of  the  Independent  Gazetteer. 

The  case  was  this  :  Oswald  having  inserted  in  his  newspapers  several 
anonymous  pieces  against  the  character  of  Andrew  Browne,  the  master  of  a 
female  academy,  in  the  city  of  Philadelphia,  Browne  applied  to  him  to  give 
up  the  authors  of  those  pieces:  but  being  refused  that  satisfaction,  he  brought 
an  action  for  the  libel  against  Oswald,  returnable  into  the  supreme  court,  on 
the  2d  day  of  July  ;  and  therein  demanded  bail  for  1000^.  Previously  to 
the  return-day  of  the  writ,  the  question  of  bail  being  brought  by  citation  be- 
fore Mr.  Justice  Bbyan,  at  his  chambers,  the  judge,  on  a  full  hearing  of  the 
cause  of  action,  in  the  presence  of  both  the  parties,  ordered  the  defendant 
to  be  discharged  on  common  bail ;  and  the  plaintiff  appealed  from  this  order 
to  the  court.  Afterwards,  on  the  first  of  July,  Oswald  published,  under  his 
own  signature,  an  address  to  the  public,  which  contained  a  narrative  of  these 
proceedings,  and  the  following  passages,  which,  I  conceive,  to  have  been  the 
material  grounds  of  the  present  motion. 

"  When  violent  attacks  are  made  upon  a  person,  under  pretext  of  justice, 
and  legal  steps  are  taken  on  the  occasion,  not  perhaps  to  redress  the  sup- 
posed injury,  but  to  feed  and  gratify  partisaning  and  temporising  resent- 
ments, it  is  not  unwarrantable  in  such  person  to  represent  the  real  statement 
of  his  case,  and  appeal  to  the  world  for  their  sentiments  and  countenance. 

"  Upon  these  considerations,  principally,  I  am  now  emboldened  to  tres- 
pass on  the  public  patience,  and  must  solicit  the  indulgence  of  my  friends 


(a)  In  Boyce  v,  Moore,  1  Yeates  201 ;  s.  c.  2  Dall.  196 ;  the  court  said,  "  We  adhere 
to  our  determination  in  Richette  v.  Stewart,^*  and  accordingly  reject  a  protest  not 
made  at  the  first  port     See  also  the  note  to  Nizon  v.  Long,  amU^  p.  0. 
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and  customers,  while  I  present  to  their  notice,  an  account  of  the  steps  lately 
exercised  with  me  ;  from  which  it  will  appear  that  my  situation  as  a  prtfiter, 
and  the  rights  of  the  press  and  of  freemen^  are  fundamentally  struck  at;  and 
an  earnest  endeavor  is  on  the  carpet  to  involve  me  in  difiiculties  to  please 
the  malicious  dispositions  of  old  and  permanent  enemies. 

"  But  until  the  news  had  arrived  last  Thursday,  that  the  ninth  state  had 
acceded  to  the  new  federal  government,  I  was  not  called  upon  ;  and  Mr. 
Page,  in  the  afternoon  of  that  day,  visited  me,  in  due  form  of  law,  with  a 
writ.  Had  Mr.  Browne  pursued  me  in  this  line,  *  without  loss  of  time,*  agree- 
ably to  his  lawyer's  letter,  I  should  not  have  supposed  it  extraordinary — but 
to  arrest  me  the  moment  the  federal  intelligence  came  to  hand,  indicated 
that  the  commencement  of  this  suit  was  not  so  much  the  child  of  his  own 
fancy,  as  it  has  probably  been  dictated  to  and  urged  on  him  by  others,  whose 
sentiments  upon  the  new  constitution  have  not  in  every  respect  coincided 
with  mine.  In  fact,  it  was  my  idea,  in  the  first  progress  of  the  business, 
that  Mr.  Browne  was  merely  the  hand-maid  of  some  of  *my  enemies  r*«oo 
among  the  federalists  :  and  in  this  class,  I  must  rank  his  great  patron,  ^ 
Doctor  Rush  (whose  brother  is  a  judge  of  the  supreme  court) :  I  think,  Mr. 
Browne's  conduct  has  since  confirmed  the  idea  beyond  a  doubt. 

'^  Enemies  I  have  had  in  the  legal  profession,  and  it  may  perhaps  add  to 
the  hopes  of  malignity,  that  this  action  is  instituted  in  the  supreme  court  of 
Pennsylvania.  However,  if  former  prejudices  should  be  found  to  operate 
against  me  on  the  bench,  it  is  with  a  jury  of  my  country,  properly  elected 
and  impannelled,  a  jury  of  freemen  and  independent  citizens,  I  must  rest  the 
suit.  I  have  escaped  the  jaws  of  persecution  through  this  channel,  on  certain 
memorable  occasions,  and  hope  I  shall  never  be  a  sufferer,  let  the  blast  of 
faction  blow  with  all  its  furies! 

"The  doctrine  of  libels  being  a  doctrine  incompatible  with  law  and 
liberty,  and  at  once  destructive  of  the  privileges  of  a  free  country,  in  the 
communication  of  our  thoughts,  has  not  hitherto  gained  any  footing  in  Penn- 
sylvania :  and  the  vile  measures  formerly  taken  to  lay  me  by  the  heels,  on 
this  subject,  only  brought  down  obloquy  upon  the  conductors  themselves. 
I  may  well  suppose,  the  same  love  of  liberty  yet  pervades  my  fellow-citizens, 
and  that  they  will  not  allow  the  freedom  of  the  press  to  be  violated,  upon 
any  refined  pretence,  which  oppressive  ingenuity  or  courtly  study  can  in- 
vent. 

"  Upon  trial  of  the  cause,  the  public  will  decide  for  themselves,  whether 
Mr.  Browne's  motives  have  been  laudable  and  dignified  ;  whether  his  con- 
duct, in  declining  an  acquittal  of  his  character  in  the  paper,  and  suing  me  in 
the  manner  he  did,  was  decent  and  consistent;  and  in  a  word,  whether  he  is 
not  actuated  by  some  of  my  inveterate  foes  and  opponents,  to  lend  his  name 
in  their  service,  for  the  purpose,  of  harassing  and  injuring  me." 

A  transcript  from  the  records  was  read,  to  show  that  the  action  between 
Browne  and  Oswald  was  depending  in  the  court ;  James  Martin  proved  that 
the  paper  containing  Oswald's  address  was  bought  at  his  printing-office, 
fresh  and  damp  from  the  press  ;  and  a  deposition,  made  by  Browne,  was 
read,  to  prove  the  preceding  facts  relative  to  the  cause  of  actior  the  hearing 
before  Mr.  Justice  Bbyan,  and  the  appeal  from  his  order. 

Zewis,  then  adverted  to  the  various  pieces,  which  were  charged  aa 

335 


820  SUPREME   COURT  [July 

Respublica  v.  Oswald. 

libellous  in  the  depending  action  ;  and  argued,  that,  though  the  liberty  of 
the  press  was  invaluable  in  its  nature,  and  ought  not  to  be  infringed  ;  jet, 
that  its  value  did  not  consist  in  a  boundless  licentiousness  of  slander  and 
defamation.  He  contended,  that  the  profession  of  Browne,  to  whom  the 
education  of  more  than  a  hundred  children  was  sometimes  intrusted,  ex- 
posed him,  in  a  peculiar  manner,  to  be  injured  by  wanton  aspersions  of  hia 
character  ;  and  he  inferred  the  necessity  of  the  action,  which  had  been  insti- 
tuted, from  this  consideration,  that  if  Browne  were  really  the  monster  which 
the  papers  in  question  described  him  to  be,  he  ought  to  be  hunted  from  so- 
ciety ;  but,  that  if  he  had  been  falsely  accused,  if  he  had  been  maliciously 
*^9il  t^^^^ccd,  it  was  a  duty  that  he  owed  to  himself  and  to  the  *public 
^  to  vindicate  his  reputation,  and  to  call  upon  the  justice  of  the  laws,  to 
punish  so  gross  a  violation  of  truth  and  decency.  For  this  purpose,  he  con- 
tinued, a  writ  had  been  issued,  and  bail  was  required.  The  defendant,  if  not 
before,  was  certainly,  on  the  hearing  at  the  judge's  chambers,  apprised  of 
the  cause  of  action  ;  the  order  of  Mr.  Justice  Bryan  on  that  occasion,  and 
the  appeal  to  the  court,  were  circumstances  perfectly  within  his  knowledge  ; 
and  yet,  while  the  whole  merits  of  the  cause  were  thus  in  suspense,  he 
thought  proper  to  address  the  public  in  language  evidently  calculated  to  ex- 
cite the  popular  resentment  against  Browne  ;  to  create  doubts  and  suspicions 
of  the  integrity  and  impartiality  of  the  judges,  who  must  preside  upon  the 
trial ;  and  to  promote  an  unmerited  compassion  in  his  own  favor.  He  has 
described  himself  as  the  object  of  former  persecutions  upon  similar  princi- 
pleK  ;  he  ha3  asserted  that,  in  this  instance,  an  individual  is  made  the  instru. 
ment  of  a  party  to  destroy  him  ;  and  he  artfully  calls  upon  his  fellow-citi- 
zens to  interest  themselves  to  preserve  the  freedom  of  the  press,  which  he 
considers  as  attacked  in  his  person.  Nay,  in  order  to  cast  an  odium  upon 
the  new  government  of  the  United  States,  he  insinuates,  that  his  arrQst  was 
purposely  protracted  until  the  ratification  of  nine  states  had  given  stability 
to  that  system  ;  a  falsehood,  as  unwarrantable  as  it  is  insidious  ;  for,  it  will 
be  proved  that  this  delay  took  place  at  his  own  request,  communicated  by 
Col.  Proctor. 

Col.  Proctor,  being  examined  on  this  point,  said,  that  he,  at  first,  desired 
the  action  might  not  be  brought,  in  hopes  of  accomplishing  a  compromise 
between  the  parties;  that,  afterwards,  he  requested  Mr.  Lewis  to  defer 
issuing  the  writ  until  as  near  the  term  as  it  was  possible  :  but  that  all  this 
interference  was  of  his  own  accord,  and  not  at  the  instance  of  the  defendant. 
He  acknowledged,  however,  that  ho  had  informed  Oswald,  that  the  com- 
mencement of  the  action  would  be  postponed  as  long  as  possible,  after  hav- 
ing obtained  a  promise  to  that  effect  from  Mr.  Lewis. 

Lewis  said,  he  was  very  much  mistaken,  indeed,  if  Col.  Proctor  had  not 
mentioned  the  request  as  coming  from  the  defendant ;  and  Col.  Proctor 
answered,  "  if  ever  I  told  you  so,  he  certainly  sent  me  ;  but  I  cannot 
remember  that  he  ever  asked  me  to  do  a  thing  of  the  kind." 

Lewis  then  added,  that  the  address  to  the  public  manifestly  tended  to 
interrupt  the  course  of  justice ;  it  was  an  attempt  to  prejudice  the  minds  of 
the  people  in  a  cause  then  depending,  and,  by  that  means,  to  defeat  the 
plaintiff's  claim  to  justice,  and  to  stigmatize  the  judges,  whose  duty  it  was  to 
administer  the  laws.  There  could  be  no  doubt,  therefore,  that  it  amounted 
to  a  cx>ntempt  of  the  court ;  and  it  only  remained,  in  support  of  his  motioiiy  to 
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fliow  that  an  attachmeDt  was  the  legal  mode  of  proceeding  against  the 
offender.     For  this  he  cited  4  Black.  Com.  280  ;  2  Atk.  469. 

By  the  Court. — Take  a  rule  to  show  cause  on  Monday  next,  at  nine 
o'clock  in  the  morning. 

*The  defendant  appearing  on  Monday  the  14th,  agreeable  to  rule  r*oo2 
to  show  cause,  obtained  on  Saturday,  prayed  that  the  rule  might  be  ^ 
enlarged,  as  he  had  not  had  a  reasonable  time  to  prepare  for  the  argument. 
Hut  lieiois  opposed  the  enlargement  of  the  rule,  observing,  that  the  defendant 
vould  be  heard  in  extenuation  or  excuse  of  the  contempt,  after  the  attach- 
ment had  issued. 

By  McKean,  C.  J. — ^I  know  not  of  any  instance  where  a  delay  of  a  term 
has  been  allowed,  in  the  case  of  an  attachment :  one  reason  for  such  a  sum- 
mary proceeding  is  to  prevent  delay.     Let  cause  be  now  shown. 

SergearUy  in  showing  cause  against  the  attachment,  contended,  that  the 
doctnne  in  4  Black.  Com.  280,  was  laid  down  much  too  wide  ;  that  in  2 
Atk.  469,  the  chancellor  expressly  assigns  this  reason  for  his  determining 
without  a  jury,  that  he  was  a  judge  of  fact ;  and  in  1  Burr.  510,  513,  an 
information  is  granted  on  this  principle,  that  courts  of  common  law  will  not 
decide  upon  facts,  without  the  intervention  of  a  jury. 

McKean,  C.  J. — ^This  was  not  the  reason  that  influenced  the  court  in 
their  decision. 

But,  whatever  the  law  might  be  in  England,  Sergeant  insisted,  that  it 
could  not  avail  in  Pennsylvania.  Even  in  England,  indeed,  though  it  is  said 
to  be  a  contempt,  to  report  the  decisions  of  the  courts,  unless  under  the  im- 
primatur of  the  judges  ;  yet,  we  find  Burrow,  and  all  the  subsequent  report^ 
ers,  proceeding  without  that  sanction.  But  the  constitution  of  Pennsyl- 
vania authorizes  many  things  to  be  done,  which  in  England  are  prohibited. 
Here,  the  press  is  laid  open  to  the  inspection  of  every  citizen,  who  wishes  to 
examine  the  proceedings  of  the  government ;  of  which  the  judicial  authority 
is  certainly  to  be  considered  as  a  branch.  Const.  Penn.  §  35. 

McKean,  C.  J. — Could  not  this  be  done  in  England  ?  Certainly  it  could  ^ 
for,  in  short,  there  is  nothing  in  the  constitution  of  this  state,  respecting  the 
liberty  of  the  press,  that  has  not  been  authorised  by  the  constitution  of  that 
kingdom  for  near  a  century  past. 

Sergeant — The  9th  section  of  the  bill  of  rights.  However,  puts  this  sup* 
posed  offence  into  suck  a  form,  as  must  entitle  the  defendant  to  a  trial  by 
jury  ;  and  precludes  every  attempt  to  compel  him  to  give  evidence  against 
himself.  It  declares,  '^  that,  in  all  prosecutions  for  criminal  offences,  a  mar 
has  a  right  to  be  heard  by  himself  and  his  counsel,  to  demand  the  cause  and 
nature  of  his  accusation,  to  be  confronted  with  the  witnesses,  to  call  for  evi- 
dence in  his  favor,  and  a  speedy  public  trial,  by  an  impartial  jury  of  the 
country,  without  the  unanimous  consent  of  which  jury,  he  cannot  be  found 
guilty  ;  nor  can  he  be  compelled  to  give  evidence  against  himself  ;  nor  can 
any  man  be  justly  deprived  of  his  liberty,  except  by  the  laws  of  the  land,  or 
the  judgment  of  his  peers."    Now,  the  present  proceeding  against  the  de** 
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fendant,  is  for  a  criminal  offence  ;  and,  yet,  if  the  attacliment  issues,  the 
esssential  parts  of  this  section  must  be  defeated  :  for,  in  that  case,  the  de* 
*3*>3l  ^^'"^^"^  cannot  be  tried  by  a  jury  ;  and,  according  *to  the  practice 
upon  attachments,  he  will  be  compelled  to  answer  interrogatories ; 
in  doing  which,  he  must  either  be  guilty  of  perjury,  or  give  evidence  against 
himself.  The  proceeding  by  attachment  is,  indeed,  a  novelty  in  this  country, 
exce])t  for  the  puiijose  of  enforcing  the  attendance  of  witnesses.  Those  con- 
tempts which  are  committed  in  the  face  of  a  court,  stand  upon  a  very  differ- 
ent ground.  Even  the  court  of  admiralty  (which  is  not  a  court  of  record) 
possesses  a  power  to  punish  them  ;  and  the  reason  arises  from  the  necessity 
that  every  jurisdiction  sliould  be  competent  to  protect  itself  from  immediate 
violence  and  mterruption.  But  contempts  which  are  alleged  to  have  been 
committed  out  of  doors,  are  not  within  this  reason ;  they  come  properly 
within  the  class  of  criminal  offences  ;  and,  as  such,  by  the  9th  sect,  of  the 
bill  of  rights,  they  can  only  be  tried  by  a  jury. 

McKean,  C.  J. — Do  you  then  apprehend  that  the  9th  sect,  of  the  bill  of 
rights  introduced  something  new  on  the  subject  of  trials  ?  I  have  always 
understood  it  to  be  the  law,  independent  of  this  section,  that  the  twelve 
jurors  must  be  unanimous  in  their  verdict,  and  yet  this  section  makes  this 
express  provision. 

Sergeant  said,  that  he  had  discussed  the  subject  as  well  as  the  little  op* 
portunity  afforded,  him  would  admit.  He  pressed  the  court  to  give  further 
time  for  the  argument,  or,  at  once,  to  direct  a  trial.  This  he  contended  was, 
at  least,  discretionary  ;  and,  considering  the  defendant's  protestation  of  in- 
nocence, (a)  his  readiness  to  give  ample  security  for  his  future  appearance, 
the  magnitude  of  the  question  as  arising  from  the  constitution,  and  its  im- 
mense consequences  to  the  public,  he  thought  a  delay,  that  was  essential  to 
deliberation  and  justice,  ought  not  to  be  refused. 

Heatly  and  LewiSy  in  support  of  the  motion,  contended,  that  under  the 
circumstances  of  the  case,  Oswald's  publication,  whether  true  or  false, 
amounted  to  a  contempt  of  the  court,  as  it  respected  a  cause  then  depending 
in  judgment,  and  reflected  upon  one  of  the  judges  in  his  official  capaci-y  ; 
that  the  argument  of  the  adverse  counsel  went  so  far  as  to  assert,  there 
could  be  no  such  offence  as  a  contempt,  even  in  England,  since  the  very 
words  inserted  in  the  constitution  of  Pennsylvania,  were  used  in  the  Magna 
Charta  of  that  kingdom  ;  that,  in  truth,  neither  the  bill  of  rights  nor  the 
constitution  extended  to  the  case  of  contempts,  for  they  mean  only  to 
secure  to  every  citizen  the  right  of  expressing  his  sentiments  with  a  manly 
freedom,  but  not  to  authorize  wanton  attacks  upon  private  reputation,  or  to 
deprive  the  court  of  a  power  essential  to  its  own  existence,  and  to  the  due 
administration  of  justice  ;  that  the  court  were  as  competent  to  judge  of  the 
fact  and  the  law,  upon  the  inspection  of  the  publication  in  question,  as 
the  chancellor  was,  in  the  authority  cited  from  Atkins  ;  and  that  although  the 
prosecutor  could,  perhaps,  proceed  either  by  indictment  or  information,  yet 
^  ,  that  the  abuses  of  the  Star  Chamber  had  rendered  the  process  by  infor- 
-l  malion   *odious,  and  an  attachment,  which   was  sanctilied   by  im- 

(a)  Mi.  Oswald  repeatedly  declared,  that  he  meant  no  contempt  of  the  courti  in  what 
he  had  published. 
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memorial  usage,  was  the  most  expeditious,  and  therefore,  the  most  proper 
remedy  for  the  evil  complaint  of. 

The  Chief  Justice  delivered  the  opinion  of  the  court  to  the  followin^f 
effect — Judge  Brtan  having  shortly  before  taken  his  seat. 

McKfjln,  C.  J. — This  is  a  motion  for  an  attachment  against  Eleazer 
Oswald,  the  printer  and  publisher  of  the  Independent  Gazetteer,  of  the  1  st 
of  July  last,  No.  796.  As  a  ground  for  granting  the  attachment,  it  is  proved, 
that  an  action  for  a  libel  had  been  instituted  in  this  court,  in  which  Audrew 
Browne  is  the  plaintiff,  and  Eleazer  Oswald  the  defendant ;  that  a  question 
with  respect  to  bail  in  that  action,  had  been  agitated  before  one  of  the 
judges,  from  whose  order,  discharging  the  defendant  on  common  bail, 
the  plaintiff  had  appealed  to  the  court ;  and  that  Mr.  Osw^ald's  address  to  the 
public,  which  is  the  immediate  subject  of  complaint,  relates  to  the  action 
thus  depending  before  us. 

The  counsel  in  support  of  their  motion,  have  argued,  that  this  address 
was  intended  to  prejudice  the  public  mind  upon  the  merits  of  the  cause,  by 
propagating  an  opinion  that  Browne  was  the  instrument  of  a  party  to 
persecute  and  destroy  the  defendant ;  that  he  acted  under  the  particular 
influence  of  Dr.  Rush,  whose  brother  is  a  judge  of  this  court ;  and,  in  short, 
that  from  the  ancient  prejudices  of  all  the  judges,  the  defendant  did  not 
stand  a  chance  of  a  fair  trial. 

Assertions  and  imputations  of  this  kind  are  certainly  calculated  to  defeat 
and  discredit  the  administration  of  justice.  Let  us,  therefore,  inquire,  iirst, 
whether  they  ought  to  be  considered  as  a  contempt  of  the  court ;  and, 
secondly,  whether,  if  so,  the  offender  is  punishable  by  attachment. 

And  here,  I  must  be  allowed  to  observe,  that  libelling  is  a  great  crime, 
whatever  sentiments  may  be  entertained  by  those  who  live  by  it.  With 
respect  to  the  heart  of  the  libeller,  it  is  more  dark  and  base  than  that  of  the 
assassin,  or  than  his  who  commits  a  midnight  arson.  It  is  true,  that  I  may 
never  discover  the  wretch  who  has  burned  my  house,  or  set  lire  to  my  barn  ; 
but  these  losses  are  easily  repaired,  and  bring  with  them  no  portion  of 
ignominy  or  reproach.  But  the  attacks  of  the  libeller  admit  not  of  this  con- 
solation :  the  injuries  which  arc  done  to  character  and  reputation  seldom  can 
be  cured,  and  the  most  innocent  man  may,  in  a  moment,  be  deprived  of  his 
good  name,  upon  which,  perhaps,  he  depends  for  all  the  prosperity,  and  all 
the  happiness  of  his  life.  To  what  tribunal  can  he  then  resort  ?  how  shall 
he  be  tried,  and  by  whom  shall  he  be  acquitted  ?  It  is  in  vam  to  object, 
those  who  know  him  will  disregard  the  slander,  since  the  wide  circulation  of 
public  prints  must  render  it  impracticable  to  apply  the  antidote  bo  far  as 
the  poison  has  been  extended.  Kor  can  it  be  fairly  said,  that  the  same 
opportunity  is  given  to  vindicate,  which  has  been  employed  to  defame  him  ; 
for,  many  will  read  the  charge,  who  may  never  see  the  answer  ;  *and  r^^^n 
while  the  object  of  accusation  is  publicly  pointed  at,  the  malicious  L  " 
and  malignant  author  rests  in  the  dishonorable  security  of  an  anonymous 
sigi?aturc.  Where  much  has  been  said,  something  will  be  believed  ;  and  it 
is  one  of  the  many  artifices  of  the  libeller,  to  give  to  his  charges  an  aspect  of 
general  support,  by  changing  and  multiplying  the  style  and  name  of  his 
performances.    But  shall  such  things  be  transacted  with  impunity  in  a  free 
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ooontry,  and  among  an  enlightened  people  ?  Let  every  honest  man  make 
this  appeal  to  his  heart  and  understanding,  and  the  answer  most  I  e — ^no  I 

What  then  is  the  meaning  of  the  bill  of  rights,  and  constitution  of  Penn- 
sylvania, when  they  declare,  "  That  the  freedom  of  the  press  shall  not  bo 
restrained,"(a)  and  "  that  the  printing  presses  shall  be  free  to  every  person 
who  undertakes  to  examine  the  proceedings  of  the  legislature,  or  any  part 
of  the  government  ?"(^)  However  ingenuity  may  torture  the  expressions, 
there  cai«  be  little  doubt  of  the  just  sense  of  these  sections;  they  give  to 
every  citizen  a  right  of  investigating  the  conduct  of  those  who  are  intrusted 
with  the  public  business;  and  they  effectually  preclude  any  attempt  to  fetter 
the  press  by  the  institution  of  a  licenser.  The  same  principles  were  settled 
in  England,  so  far  back  as  the  reign  of  William  IILy  and  since  that  time, 
we  all  know,  there  has  been  the  freest  animadversion  upon  the  conduct  of 
the  ministers  of  that  nation.  But  is  there  anything  in  the  language  of  the 
constitution  (much  less  in  its  spirit  and  intention)  which  authorizes  one  man 
to  impute  crimes  to  another,  for  which  the  law  has  provided  the  mode  of 
trial,  and  the  degree  of  punishment  ?  Can  it  be  presumed,  that  the  slander- 
ous words,  which,  when  spoken  to  a  few  individuals,  would  expose  the 
speaker  to  punishment,  become  sacred,  by  the  authority  of  the  constitution, 
when  delivered  to  the  public  through  the  more  permanent  and  diffusive 
medium  of  the  press  ?  Or,  will  it  be  said,  that  the  constitutional  right  to 
examine  the  proceedings  of  government,  extends  to  warrant  an  anticipation 
of  the  acts  of  the  legislature,  or  the  judgments  of  the  court  ?  and  not  only 
to  authorize  a  candid  commentary  upon  what  has  been  done,  but  to  permit 
every  endeavor  to  bias  and  intimidate  with  respect  to  matters  still  in  sus- 
pense ?  The  futility  of  any  attempt  to  establish  a  construction  of  this  sort, 
must  be  obvious  to  every  intelligent  mind,  l^he  true  liberty  of  the  press  is 
amply  secured  by  permitting  every  man  to  publish  his  opinion;  but  it  is  due 
to  the  peace  and  dignity  of  society,  to  inquire  into  the  motives  of  such  pub- 
lications, and  to  distinguish  between  those  which  are  meant  for  use  and 
reformation,  and  with  an  eye  solely  to  the  public  good,  and  those  which  are 
intended  merely  to  delude  and  defame.  To  the  latter  description,  it  is  im- 
possible that  any  good  government  should  afford  protection  and  impunity. 

K,  then,  the  liberty  of  the  press  is  regulated  by  any  just  principle,  there 
can  be  little  doubt,  that  he  who  attempts  to  raise  a  prejudice  against  his 
^  ^  antagonist,  in  the  minds  of  those  that  must  ultimately  determine  the 
•I  dispute  between  them;  who,  for  that  purpose,  represents  himself  as 
a  persecuted  man,  and  asserts  that  his  judges  are  influenced  by  passion  and 
prejudice — wilfully  seeks  to  corrupt  the  source,  and  to  dishonor  the  adminis- 
tration of  justice.* 

Such  is  evidently  the  object  and  tendency  of  Mr.  Oswald's  address  t«  the 
public.  Nor  can  that  artifice  prevail,  which  insinuates  that  the  decision  of 
this  court  will  be  the  effect  of  personal  resentment;  for,  if  it  could,  every 
man  could  evade  the  punishment  due  to  his  offences,  by  first  pouring  a  tor- 
rent of  abuse  upon  his  judges,  and  then  asserting  that  they  act  from  passion. 


(a)  Dedar.  of  Rights,  §  12.  (b)  Const  of  Penn.  of  1776,  f  8fi. 


>  See  Const  of  1 874,  art  I.,  §  7.    Common-     monwealth  «.  Willard,  9  W.  N.  0. 034 
rMlth  9.  Singerly,  88  L(^.  Int   :77;  Com-     wealth  «.  Woodward,  7  Lo&  Lb  Big.  89^ Ui 
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because  their  treatment  has  been  such  as  would  naturally  excite  resentment 
in  tbe  human  disposition.  But  it  must  be  remembered,  that  judges  dis- 
charge their  functions  under  the  solemn  obligations  of  an  oath;  and,  if  their 
virtue  entitles  them  to  their  station,  they  can  neither  be  corrupted  by  favor 
to  swerve  from,  nor  influenced  by  fear  to  desert  their  duty.  That  judge, 
indeed,  who  courts  popularity  by  unworthy  means,  while  he  weakens  his 
pretensions,  diminishes,  likewise,  the  chance  of  attaining  his  object;  and  he 
will  eventually  find  that  he  has  sacrificed  the  substantial  blessing  of  a  good 
conscience,  in  an  idle  and  visionary  pursuit. 

Upon  the  whole,  we  consider  the  publication  in  question,  as  having  the 
tendency  which  has  been  ascribed  to  it,  that  of  prejudicing  the  public  (a 
part  of  whom  must  hereafter  be  summoned  as  jurors),  with  respect  to  the 
merits  of  a  cause  depending  in  this  court,  and  of  corrupting  the  administra- 
tion of  justice  ;  we  are,  therefore,  unanimously  of  opinion  on  the  first  point, 
that  it  amounts  to  a  contempt. 

It  only  remains  then  to  consider,  whether  the  offense  is  punishable  in  tho 
way  that  the  present  motion  has  proposed. 

It  is  certain,  that  the  proceeding  by  attachment  is  as  old  as  the  law  itself, 
and  no  act  of  the  legislature,  or  section  of  the  constitution,  has  interposed 
to  alter  or  suspend  it.  Besides  the  sections  which  have  been  already  read 
from  the  constitution,  there  is  another  section  which  declares,  that  ^'  trials 
by  jury  shall  be  as  heretofore  ;"  and  surely  it  cannot  be  contended,  that  the 
offence,  with  which  the  defendant  is  now  charged,  was  heretofore  tried  by 
that  tribunal,  (a)  If  a  man  commits  an  outrage  in  the  face  of  the  court, 
what  is  there  to  be  tried  ? — what  further  evidence  can  be  necessary  to  convict 
him  of  the  offence,  than  the  actual  view  of  the  judges?  A  man  has  been 
compelled  to  enter  into  security  for  his  good  behavior,  for  giving  the  lie  in 
the  presence  of  the  judges  in  Westminster  Hall. 

On  the  present  occasion,  is  not  the  proof,  from  the  inspection  of  th« 
paper,  as  full  and  satisfactory  as  any  that  can  be  offered  ?  And  whether  the 
publication  amounts  to  a  contempt,  or  not,  is  a  point  of  law,  which,  after  all, 
it  is  the  province  of  the  judges,  and  not  of  the  jury,  to  determine.  Being 
a  contempt,  if  it  is  not  punished  immediatly,  how  shall  the  mischief  be  cor- 
rected ?  Leave  it  to  the  customary  forms  of  a  trial  by  jury,  and  the  cause 
may  be  continued  long  in  suspense,  while  the  party  perseveres  in  his  mis- 
conduct. The  *injurious  consequences  might  then  be  justly  imputed  r*oo7 
to  the  court,  for  refusing  to  exercise  their  legal  power  in  preventing  ^ 
them. 

For  these  reasons,  we  have  no  doubt  of  the  competency  of  our  jurisdic- 
tion ;  and,  we  think,  that  justice  and  propriety  call  upon  us  to  proceed  by 
attachment. 

Bbyan,  Justice,  observed,  that  he  did  not  mean  to  give  an  opinion  as  to 

(a)  In  Hollingsworth  v.  Duane  (Wall.  C.  0.  77,  106),  the  circuit  court  of  the  Unitea 
States  held  that  a  similar  provision  in  the  constitution  of  the  United  States  did  not  de- 
prive the  courts  of  the  right  to  punish  contempts  in  a  summary  mode.' 

>  And  see  United  States  v.  Hudson,  7  Or.  82;  United  States  v.  New    Bedford  Bridge,  1  W.  A 
1L401. 
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the  mode  of  proceeding  ;  but  added,  that  he  had  always  entertained  a  doubt 
with  respect  to  the  legality  of  the  process  by  attachment,  in  such  cases,  un- 
der the  constitution  of  Pennsylvania. 

McKean,  C.  J. — ^Will  the  defendant  enter  into  a  recognisance  to  answei 
interrogatories,  or  will  he  answer  gratis  f 

OswoUd, — I  will  not  answer  interrogatories.    Let  the  attachment  issue,  (a) 

MoKsAN,  C.  J. — His  counsel  had  better  advise  him  to  consider  of  it. 

Sergeant  said,  that  the  defendant  had  not  had  time,  even  to  peruse  what 
had  been  sworn  against  him  ;  for  only  Sunday  had  intervened  since  the 
obtaining  the  rule  to  show  cause,  and  that  was  an  improper  day  for  applying 
to  the  records  of  the  court. 

McKean,  C.  J. — In  criminal  matters,  Sunday  has  always  been  deemed  a 
legal  day.'  There  has  been  as  ample  time  for  consideration  as  could  well  be 
allowed  ;  the  term  will  end  to-morrow.     Will  he  answer,  or  not  ? 

Sergeant  prayed  the  court  would  grant  until  to-morrow  morning  to  form 
a  determination  on  the  subject,  and  offered  bail  for  the  defendant's  appear- 
ance at  that  time. 

McKeak,  C.  J. — Be  it  so.  Let  the  bail  be  taken,  himself  in  200/.,  and 
one  surety  in  the  like  sum,  for  his  appearance  to-morrow  morning. 

The  defendant  appearing  on  the  15th  of  July,  in  discharge  of  his  recog- 
ninance  ;  the  Chief  Justice  again  asked,  whether  he  would  answer  interroga- 
tories or  not  ? 

Bankaoriy  for  the  defendant,  requested,  that  the  interrogatories  might  be 
reduced  to  writing,  before  he  was  called  upon  to  determine. 

McKean,  C.  J. — Is  that  your  advice  to  him  ?  He  must  now  say,  whether 
he  will  answer  them  or  not ;  they  will  be  filed  according  to  the  usage  of  the 
court,  and  all  just  exceptions  to  them  will  be  allowed. 

Bankeon, — He  instructs  me  to  declare  that  he  will  not  answer  interrog- 
atories ;  and  he  then  began  to  urge,  that  there  was  no  contempt  committed, 

*^281  ^^^  ^^^  ^^  ^^^  Chief  Justice,  that,  as  *that  point  had  been 

^  determined  by  a  unanimous  opinion  of  the  four  judges  yesterday,  it 
was  not  now  open  for  argument.' 

JLewis  said,  that  as  a  misrepresentation  had  been  industriously  spread 
abroad  respecting  the  conduct  of  the  court,  he  thought  it  proper,  at  this  time, 

(a)  At  this  period  of  the  cause,  I  am  informed  by  a  gentleman  of  great  learning  and 
accuracy,  that  the  court  called  for  the  sheriff,  in  order  to  commit  the  defendant:  but  the 
transition  from  that  idea  to  the  advice  which  fell  from  the  bench,  must  have  been  so  in- 
stantaneous, that,  if  I  heard  that  call,  I  presume,  I  did  not  consider  it  as  a  part  of  the 
proceedings,  and  therefore,  omitted  it  in  my  notes.  If  it  is  of  any  importance,  l  am 
happy  in  the  opportunity  of  supplying  this  defect 

>  Prooeedings  for  contempt  are  crindnal  in  thdr  character.   Dorant «.  tSupenrUors,  1  Wool  877 
•  Waiiman  v.  Wartman,  Tuiey,  Dec  862. 
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concisely  to  state  the  real  nature  of  the  present  proceedings.  It  has  been 
asserted,  that  the  court  were  about  to  compel  Mr.  Oswald  to  convict  himself 
of  the  offence  with  which  he  is  charged ;  but  the  fact  is  this,  that  it  is 
incumbent  upon  the  person  who  suggests  the  contempt,  to  prove  it  by  disin- 
terested witnesses  ;  and  then,  indeed,  the  defendant  is  allowed,  by  his  own 
oath,  to  purge  and  acquit  himself,  in  spite  of  all  the  testimony  "which  car 
possibly  be  produced  against  him.  It  appears  clearly,  therefore,  that  Mr. 
Oswald's  being  called  upon  to  answer  interrogatories,  is  not  meant  to  estab- 
lish his  guilt  (for  that  has  been  already  done),  but  to  enable  him  to  avoid 
the  punishment  which  is  the  consequence  of  it.  The  court  employ  no  com- 
pulsion in  this  respect.  He  may  either  answer,  or  not,  as  he  pleases  ;  if  he 
does  answer,  his  single  oath,  in  his  own  favor,  will  countervail  the  oaths  of  a 
thousand  witnesses ;  and  if  he  does  not  answer,  his  silence  corroborates 
the  evidence  which  has  been  offered  of  the  contempt,  and  the  judgment  of  the 
court  must  necessarily  follow,  (a) 

McKsAN,  C.  J. — Your  statement  is  certainly  right ;  and  the  misrepre- 
sentation which  is  attempted,  must  either  be  the  effect  of  wickedness  or 
ignorance. 

Lewis  now  prayed,  that  the  rule  might  be  made  absolute  ;  but  remarked, 
that,  according  to  the  authorities,  the  court  might  either  do  that,  or,  as  the 
defendant  was  present,  they  might  proceed  at  once  to  pass  sentence  upon 
him. 

McKean,  C.  J. — ^There  can  be  no  occasion,  when  the  party  is  present, 
to  make  the  rule  for  the  attachment  absolute  :  the  court  will  proceed  to  give 
judgment. 

Beyan,  Justice. — I  was  not  here  when  the  complaint  was  made  to  the 
court,  when  the  evidence  in  support  of  the  motion  was  produced,  or  the  ar- 
guments against  it  were  delivered ;  I  consider  myself,  therefore,  totally 
incapacitated  for  taking  any  part  in  this  business. 

Lewis. — ^We  can  immediately  furnish  the  court  with  the  proofs. 

Beyan,  Justice. — Can  you  furnish  me,  likewise,  with  Mr.  Sergeant's 
arguments. 

Lewis  said,  that  he  had  not  penetration  enough  to  discover  any  argu- 
ment in  what  had  been  said  for  the  defendant;  and  having  again  read  all  the 
evidence  which  had  been  produced,  he  recapitulated  what  he  had  before  said 
in  support  of  the  motion. 

Pagey  the  under-sheriff,  was  then  called  upon  to  prove,  that  the  writ  in 
the  action  of  Browne  v.  Oswald  had  been  in  his  possession,  at  least  twelve 
days  before  it  was  served ;  and  that  the  delay  in  serving  it  arose,  at  first, 
from  the  defendant's  being  at  Baltimore ;  and  afterwards,  from  his  not  being 
at  home  when  the  witness  had  repeatedly  called  upon  him. 

*Bbyan,  Justice. — I  still  say,  that  not  having  heard  what  has  been  r<i«oo 
offered  in  extenuation  of  the  offence,  I  am  incompetent  to  join  ir  any  ^ 

(a)  See  Hollingsworth  ft,  Duane,  Wall  0.  0.  7a 
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opinion  respecting  tlie  punishment.  I  cannot  surely  be  suspected  of  partial- 
ity to  libellers;  I  have  had  my  share  of  their  malevolence.  But  it  is  true, 
I  have  not  suffered  much;  for  these  trifles  do  not  rankle  in  my  mind. 

The  Chief  Justice  pronounced  the  judgment  of  the  court  in  the  follow- 
ing words: —  - 

MoKean,  Chief  Justice. — Eleazer  Oswald:  Having  yesterday  considered 
the  charge  against  you,  we  were  unanimously  of  opinion,  that  it  amounted 
to  a  contempt  of  the  court.  Some  doubts  were  suggested,  whether,  even  a 
contempt  of  the  court  was  punishable  by  attachment:  but,  not  only  my 
brethren  and  myself,  but,  likewise,  all  the  judges  of  England,  think,  that 
without  this  power,  no  court  could  possibly  exist — ^nay,  that  no  contempt 
could,  indeed,  be  committed  against  us,  we  should  be  so  truly  contemptible. 
The  law  upon  the  subject  is  of  inmiemorial  antiquity  ;  and  there  is  not  any 
period  when  it  can  be  said  to  have  ceased  or  discontinued.  On  this  point, 
therefore,  we  entertain  no  doubt,  (a) 

But  some  difficulty  has  arisen  with  respect  to  our  sentence  ;  for,  on  the 
one  hand,  we  have  been  informed  of  your  circumstances,  and  on  the  other, 
we  have  seen  your  conduct ;  your  circumstances  are  small,  but  your  offence 
is  great  and  persisted  in.  Since,  however,  the  question  seems  to  resolve 
itself  into  this,  whether  you  shall  bend  to  the  law,  or  the  law  shall  bend  to 
you,  it  is  our  duty  to  determine  that  the  former  shall  be  the  case. 

Upon  the  whole,  therefore,  the  Court  pronounce  this  sentence  : — ^That 
you  pay  a  fine  of  10/.  to  the  commonwealth  ;  that  you  be  imprisoned  for  the 
space  of  one  month,  that  is,  from  the  15th  day  of  July  to  the  15th  day  of 
August  next ;  and  afterwards,  until  the  fine  and  costs  are  paid.  Sheriff,  he 
is  in  your  custody.  (J) 

(a)  In  Respublica  v,  Passmore,  8  Yeates  438,  it  was  held,  that  a  publicatioD,  attempt- 
ing to  prejudice  the  public  mind  on  the  merits  of  a  suit  pending  at  court,  was  punish- 
able by  attachment ;  and  the  defendant  in  that  case  was  sentenced  to  fine  and  imprison- 
ment The  power  of  the  courts  to  punish  in  a  summary  way,  for  what  are  called  con» 
stritetive  contempts^  has  since  been  taken  away  by  the  act  of  19th  April  1809  (5  Sm.  L. 
56),  which  restricts  their  power  of  summary  punishment,  to  cases  of  "  official  misconduct 
of  the  officers  of  the  courts,  to  the  negligence  or  disobedience  of  officers,  parties,  jurors 
or  witnesses,  against  the  lawful  process  of  the  court,  and  to  the  misbehayior  of  any 
person  in  the  presence  of  the  court,  obstructing  the  administration  of  justice."  The  act, 
however,  declares  that  publications  tending  to  bias  the  public  mind  respecting  any  ques* 
tion  depending  in  court,  may  be  punished  by  indictment,  or  by  a  civil  action.' 

(h)  The  sentence  on  the  point  of  imprisonment,  was  entered  upon  the  record  for  the 
space  of  one  month,  without  taking  notice  of  the  explanatory  words  used  by  the  court 
At  the  expiration  of  the  legal  month  (28  days),  Mr.  Oswald  demanded  his  discharge ; 
but  with  this,  the  sheriff,  who  had  heard  the  sentence  pronounced,  refused  to  comply, 
until  he  had  consulted  the  Chief  Justice.  His  honor,  remembering  the  meaning  and 
worls  of  the  court,  told  this  officer,  at  first,  that  he  was  bound  to  detain  his  prisoner 
until  the  morning  of  the  15th  of  August ;  but,  having  shortly  afterwards  examined  the 
record,  he  wrote  to  the  sheriff,  that  Mr.  Oswald,  agreeable  to  the  entry  there^  was  en- 
tiU  3d  to  his  discharge. 

On  the  5  th  of  September  1788,  Mr.  Oswald  presented  a  memorial  to  the  Gkneral  As* 

>  The  case  of  Respublica  v.  Passmore  led  Trial  of  the  Judges,  which  onUins  an  e& 
to  aa  impeachment  of  the  judges  of  the  Su-  haustive  review  of  the  prior  anthoritiet  on  tfaf 
preme  Court,  on  which  they  were  acquitted.  See     question  of  contempta. 
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sembly,  in  which  he  stated  the  proceedings  against  him,  complained  of  the  deci  non  ol 
three  of  the  judges  of  the  court,  in  the  principal  case,  and  of  the  direction  of  the  Chief 
Justice  to  the  sheriff^  by  which,  he  alleged,  his  confinement  had  afterwards  been  illegally 
protracted — finally  calling  upon  the  house  to  determine,  ^^  whether  the  judges  did  not 
infringe  the  constitution  in  direct  terms,  in  the  sentence  they  had  pronounced ;  and 
whether,  of  course,  they  had  not  made  themselves  proper  objects  of  impeachment*' 

The  assembly,  having  previously  appointed  a  committee  to  report  the  order  of  pro- 
ceeding on  Mr.  Oswald's  memorial,  resolved  itself  into  a  committee  of  the  whole,  to 
hear  the  evidence  in  support  of  the  charges  exhibited.  Three  days  were  consumed  in 
the  examination  of  witnesses,  during  which,  the  above  report  was  substantially  proved, 
together  with  the  subsequent  transaction  relative  to  Mr.  Oswald's  imprisonment 

Mr.  LetoiSy  as  a  member  of  the  house,  then  delivered  a  very  elaborate  argument,  in 
vindication  of  the  conduct  of  the  judges;  and,  though  this  is,  in  some  degree,  foreign 
to  my  immediate  undertaking,  it  may  not  be  unprofitable  to  tiiose,  who,  either  now  or 
hereafter,  wish  to  understand  the  principles  of  so  interesting  a  case,  to  delineate  the 
leading  features  of  the  doctrine  which  he  maintained. 

He  began  with  stating  the  inestimable  character  of  true  liberty,  which  is  equally  en- 
dangered by  tyranny  on  the  one  hand,  and  by  licentiousness  upon  the  other.  He  said, 
it  did  not  consist  in  the  uncontrolled  power  of  doing  whatever  Uie  will  might  prompt  an 
individual  to  attempt ;  but,  while  it  was  independent  of  arbitrary  and  despotic  rule, 
it  was  happily  regulated  by  the  laws  and  constitution  of  the  state.  Having  rescued  Sir 
William  Blackstone  from  the  stigma  of  being  a  courtly  writer,  by  showing  the  enthusi- 
asm of  that  author  in  favor  of  the  trial  by  jury,  Mr.  Lewis  referred  to  the  celebrated 
Commentaries  in  support  and  illustration  of  his  sentiments  upon  liberty.  1  Black.  Com. 
125 ;  2  Id. ;  4  Id.  3,  42. 

He  then  commented  upon  the  origin,  natiure  and  purposes  of  a  state  of  society, 
which,  he  said,  was  principally  formed  to  protect  the  rights  of  individuals ;  and  of  those 
rights,  he  pathetically  det«cribed  the  right  of  enjoying  a  good  name,  to  be  the  most  im- 
portant and  most  precious.  He  observed,  that  the  injuries  which  could  be  done  to  any 
other  property,  might  bo  repaired ;  but  reputation  was  not  only  the  most  valuable,  but 
likewise  the  most  delicate  of  human  possessions.  It  was  the  most  difficult  to  acquire ; 
when  acquired,  it  was  the  most  difficult  to  preserve ;  and  when  lost,  it  was  never  to  be 
regained.  If,  therefore,  it  was  not  as  much  protected  as  any  other  right,  the  aged  mat. 
ron,  and  the  youthful  virgin  (since  purity  of  character  is  the  palladium  of  female  hap- 
piness), while  they  are  fettered  by  the  habits  and  expectations  of  society,  are  exposeid 
and  abandoned  by  its  laws  and  institutions.  But  this  evil  is  elTectually  removed,  when 
we  consider  the  bill  of  rights  as  precluding  any  attempt  to  restrain  the  press,  and  not 
as  authorising  insidious  falsehoods  and  anonymous  abuse.  The  right  of  publication, 
like  every  other  right,  has  its  natural  and  necessary  boundary ;  for,  though  the  law 
allows  a  man  the  free  use  of  his  arm,  or  the  possession  of  a  weapon,  yet  it  does  not 
authorise  him  to  plunge  a  dagger  in  the  breast  of  an  inoffensive  neighbor. 

Mr.  Lewis  then  proceeded  to  consider  the  immediate  subject  of  complaint  He 
stated  it  to  be  two-fold :  1st,  That  the  Chief  Justice  had  protracted  Mr.  Oswald's  im- 
prisonment beyond  the  legal  expiration  of  his  sentence:  and  2d,  That  the  imprisonment 
itself  was  unconstitutional,  illegal  and  tyrannical. 

On  the  first  point,  he  observed,  that  it  was,  indeed,  a  serious  charge,  if  Mr.  Oswald 
could  prove  that  a  single  justice  had  arbitrarily  altered  or  counteracted  the  record  of 
the  court,  in  order  to  accomplish  the  imprisonment  of  a  citizen.  But  how  was  the 
charge  supported  ?  The  opinion  given  by  the  Chief  Justice  to  the  jailer,  was  not  given 
in  his  judicial  capacity ;  and  though  a  paper,  said  to  be  a  transcript  from  therecoivis,  was 
shown  to  him,  yet  it  was  not  subscribed  by  the  prothonotary,  nor  was  it  under  the  seal 
of  the  court.  This,  therefore,  could  not  be  a  sufficient  document  to  set  aside  his  recol- 
]e<;tion  of  the  sentence;  it  was  no  legal  evidence  of  the  fact  which  it  stated  (Gilb.  Law 
of  Ev.  23),  and  the  little  time  that  elapsed  between  the  opinion  given  to  the  jailer,  and 
the  directions  for  Mr.  Oswald's  release,  wo  may  fairly  presume  to  have  been  consumed 
In  examining  the  rei^rds. 
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On  the  second  point,  he  engaged  in  a  long  and  ingenious  disquisition  upoL  the  nature 
of  what  IP,  called  the  liberty  of  the  press ;  he  represented  the  shackles  whica  had  been 
imposed  upon  it  during  the  arbitrary  periods  of  the  English  government ;  and  thence 
deducA^  he  wisdom  and  propriety  of  the  precaution,  which  declares,  in  the  bill  of  rights, 
tk.«tfb  the  pvress  shall  not  be  subject  to  restraint  He  gave  an  historical  narrative  of  the 
British  acts  of  parliament  and  proclamations,  which  debarred  every  man  of  the  right  of 
publication,  without  a  previous  license  obtained  from  officers  established  by  the  govern- 
ment to  inspect  and  pronounce  upon  every  literary  performance;  but  observed,  that  this 
oppression  (which  was  intended  to  keep  the  people  in  a  slavish  ignorance  of  the  conduct 
of  their  rulers)  expired  in  the  year  1694,  Then  the  dawn  of  true  freedom  rose  upon  that 
nation.  9  vol.  Stat,  at  Large,  p.  190.  Since  that  memorable  period,  the  liberty  of  the 
press  has  stood  on  a  firm  and  rational  basis.  On  the  one  hand,  it  is  not  subject  to  the 
tyranny  of  previous  restraints,  and  on  the  other,  it  affords  no  sanction  to  ribaldry  and 
slander — so  true  it  is,  that  to  censure  the  licentiousness,  is  to  maintain  the  liberty  of 
the  press.  4  Black.  Com.  150, 151,  152.  Here,  then,  is  to  be  discerned  the  genuine  mean- 
ing of  this  section  in  the  bill  of  rights,  which  an  opposite  construction  would  prostitute 
to  the  most  ignoble  purposes.  Every  man  may  publish  what  he  pleases ;  but  it  is  at 
his  peril,  if  ho  publishes  anything  which  violates  the  rights  of  another,  or  interrupts  the 
peace  and  order  of  society — as  every  man  may  keep  poisons  in  his  closet,  but  who  will 
assert  that  he  may  vend  tiiem  to  the  public  for  cordials  ?  If,  indeed,  this  section  of  the 
bill  of  rights  had  not  circumscribed  the  authority  of  the  legislature,  this  house,  being  a 
single  branch,  might,  in  a  despotic  paroxysm,  revive  all  the  odious  restraints  which  dis- 
graced the  early  annals  of  the  British  government  Hence,  arises  the  great  fundamental 
advantage  of  the  provision,  which  the  authors  of  the  constitution  have  wisely  interwoven 
with  our  political  system ;  not,  it  appears,  to  tolerate  and  indulge  the  passions  and  ani- 
rotxsi^^iS  of  individuals,  but  effectually  to  protect  the  citizens  from  the  encroachments 
of  men  in  power. 

It  has  been  asserted,  however,  that  Mr.  Oswald's  address  was  of  a  harmless  texture ; 
that  it  was  no  abuse  of  the  right  of  publication,  to  which,  as  a  citizen,  he  was  entitled ; 
and,  in  short,  that  in  considering  it  as  a  contempt  of  the  court,  the  judges  have  acted 
tyrannically,  illegally  and  unconstitutionally.  But  let  us  divest  the  subject  of  these 
high-sounding  epithets,  and  the  reverse  of  this  assertion  will  be  evident  to  every  candid 
and  unprejudiced  mind:  for  such  publications  are  certainly  calculated  to  draw  the  ad- 
ministration of  justice  from  the  proper  tribunals  ;  and  in  their  place  to  substitute  news- 
paper altercations,  in  which  the  most  skilful  writer  will  generally  prevail  against  all  the 
merits  of  the  case.  But  it  is  moreover  the  duty  of  the  judges  to  protect  suitors,  not  only 
from  personal  violence,  but  from  insidious  attempts  to  uiidermine  their  claims  to  law 
and  justice.  Hence,  Lord  Chancellor  Hardwicke  (who  was  an  ornament  to  his  country, 
and  not  one  of  whose  decrees,  during  the  period  of  twenty  years  which  he  sat  as  Chan- 
cellor, was  ever  reversed)  has  described  three  sorts  of  contempts — 1st,  Scandalizing  the 
court  itself :  2d,  Abusing  parties  who  are  concerned  in  causes  there ;  and  8d,  Prejudic- 
ing mankind  against  persons,  before  the  cause  is  heard.  2  Atk.  471.  And  in  2  Yesey 
520,  though  no  reflection  was  cast  upon  the  court,  and  the  offender  pleaded  ignorance  of 
the  law,  yet,  it  is  expressly  laid  down,  that  ignorance  was  not  an  excuse,  and  that  the 
reason  for  punishing  was,  not  only  for  the  sake  of  the  party  injured,  but  also  for 
the  sake  of  the  public  proceedings  in  the  court,  to  hinder  such  advertisements,  which 
tend  to  prepossess  people  as  to  those  proceedings.  A  similar  doctrine  is  maintained  in 
1  P.  AVms.  675.  And  4  Black.  Com.  282,  pronounces  the  printing,  even  true  accounts 
of  a  cause  depending  in  judgment,  to  be  a  contempt  of  the  court 

But  it  has  been  said,  that  this  cause  was  not  depending  in  court,  when  the  offence 
was  committed,  because  the  address  was  published  on  the  first  of  July,  and  the  ¥mt 
against  Mr.  Oswald  was  not  returnable  until  the  succeeding  day.  This  idea  originates  in 
an  ignorance  of  the  constitution  of  our  courts,  which,  in  this  respect,  differs  essentially 
from  the  constitution  of  the  courts  of  England.  There,  all  original  process  issues  out  of 
the  court  of  Chancery,  and  is  made  returnable  into  the  King's  Bench  or  Common  Pleas ; 
BO  that,  in  truth,  the  writ  gives  the  jurisdiction,  and  of  course,  until  it  is  returned,  the 
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oourt  cftimot  ta.{e  cognisance  of  the  cause.  Here,  however,  the  original  process  issues 
out  of  the  very  court  into  which  it  is  returnable,  and  is  usually  tested  tiie  last  day  of 
the  preceding  term.  It  is  absurd,  therefore,  to  say  that  the  jurisdiction  of  a  court,  bv 
whose  authority  a  suit  is  actually  instituted,  can  be  thus  suspended  and  parcelled  out 

With  respect  to  the  address  itself,  Mr.  Lewis  analysed  its  offensive  parts,  in  order  to 
show  that  it  treated  the  judges  with  indecent  opprobrium ;  that,  in  some  respects,  it 
was  inconsistent  with  truth,  and  that,  in  its  general  operation,  it  was  intended,  and 
could  not  fail,  to  excite  resentment  against  Browne,  the  plaintiff  and  compassion  for 
Oswald,  the  ijJcjdant  in  the  cause. 

He  now  proceeded  to  consider  the  mode  of  punishment,  which  formed  a  material 
part  of  Mr.  Oswald^ s  complaint,  and  in  support  of  its  legality,  referred,  generally,  to 
the  authorities  which  he  had  already  cited.  He  observed,  that  much  declamation  had 
been  wasted  upon  this  topic;  and  that  the  proceeding  by  attachment  had  been  vehe- 
mently reprobated  as  the  creature  of  the  Star  Chamber.  Though  that  court  might 
have  employed  the  process  of  attachment  (of  which  however  he  did  not  recollect  an  in- 
stance), yet,  he  insisted,  that  it  was  idle  and  absurd  to  consider  it  as  the  creature  of  a 
jurisdiction,  whose  own  existence  was  of  a  much  later  date,  than  that  of  the  subject  to 
which  we  are  told  it  gave  birth.  To  provt  this,  he  stated  that  the  court  of  Star  Cham- 
ber was  not  instituted  until  the  year  13G8 ,  that  Magna  Cliarta  was  confirmed,  at  least, 
113  years  before  that  time;  and,  as  all  the  authorities  concur  in  declaring  that  the  pro- 
cess by  attachment  is  as  ancient  as  the  laws  themselves,  and  that  it  was  confirmed  by 
Magna  Charta^  its  origin  is  consequently  long  antecedent  to  that  of  the  court  of  Star 
Chamber.  4  Black.  Com.  280,  281,  282,  283,  284,  286. 

But  he  argued,  with  great  strength  and  perspicuity,  that  ihe  process  of  attachment, 
which  in  practice  was  multiplied  into  innumerable  uses,  was  essential  to  the  administra- 
tion of  justice ;  and  that  if  the  exercise  of  this  power  was  suppressed,  the  courts  them- 
selves might  as  well  be  annihilated.  He  represented,  that  it  was  an  established  principle 
in  law,  that  one  court  could  not  punish  a  contempt  committed  against  another,  then, 
continued  he,  how  shall  the  common  pleas  repel  an  injury  of  that  nature?  It  is  not 
vested  with  any  criminal  jurisdiction  ;  it  cannot  impannel  a  grand  jury,  nor  try  an  in- 
dictment ;  the  only  remedy,  therefore,  which  the  case  can  admit,  is  by  an  attachment. 
He  applied  the  same  reasoning  to  the  supreme  court ;  and  with  respect  to  the  orphans' 
court,  the  court  of  admiralty,  and  the  courts  of  the  registers  of  wills,  &c,  he  observed, 
that  their  proceedings,  according  to  the  civil  law,  were  totally  independent  of  juries ; 
and  that,  consequently,  if  they  were  deprived  of  the  process  of  attachment,  it  was  in  vain 
for  them  to  decide  and  to  decree,  for  they  would  then  be  without  any  means  to  enforce 
obedience  to  their  decisions  and  decrees.  Nay,  he  added,  that,  without  this  power,  the 
legislature  itself  would  be  exposed  to  wanton  insult  and  interruption ;'  and  that  letters, 
such  as  he  had  received,  menacing  his  existence  for  his  conduct  on  the  present  occasion, 
might  be  written  and  avowed  with  absolute  impunity.  He  then  enumerated  many  in- 
stances in  which  gross  injustice  would  take  place,  but  for  the  intervention  of  this  sum- 
mary proceeding.  Where  a  sheriff  refuses  or  neglects  to  return  a  writ ;  or  to  pay  money 
which  he  has  received  upon  an  execution ;  where  an  inferior  court  refuses  to  transmit 
a  record ;  a  witness  or  juryman  to  attend  or  to  be  sworn ;  and  where  a  defendant  in 
ejectment  refuses  to  pay  costs,  after  a  nonsuit,  for  want  of  a  ccmfession  of  lease 
entry  and  ouster — in  all  these,  and  many  other  cases,  he  demonstrated,  that  the  great, 
efficient  remedy,  was  by  an  attachment  to  be  issued  against  the  delinquent 

In  tracing  the  antiquity  of  the  process  by  attachment,  he  remarked,  that  it  was 
admitted  to  be  a  part  of  the  common  law,  by  the  most  authoritative  writers ;  and  that 
the  common  law  was  a  compound  of  the  Danish,  Saxon,  Norman,  Pict^  and  civil  law. 
1  Black.  Com.  63.  As,  therefore,  the  attachment  is  derived  from  the  civil  law,  and  the 
civil  law  was  introduced  into  England  by  the  Romans,  early  in  the  first  cei  tury,'  he 

1  See  Anderson  v.  Dunn,  6  Wheat  204 ;    Ex  p.\rte  Nugent,  1  Am.  L.  J.  107;  Kilboum  •. 
Thompson,  103  U.  S.  168. 
*  See  Flnkaon^B  Introduction  to  Reeves'  WaX.  of  the  English  Law. 
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thought  it  impracticable  at  this  day  to  ascertain  its  source ;  but  insisted,  that  enough 
appeared,  to  prove  it  to  be  of  immemorial  usage,  and  a  part  of  the  law  of  tiie  land. 

He  then  adverted  to  the  leading  objection  made  by  the  advocates  for  Mr.  Oswald, 
that,  however  the  process  of  attachment  might  be  legal  in  England,  it  was  not  so  in 
Pennsylvania.  From  a  decision  in  the  time  of  Judge  Kinsey,  he  showed,  that,  before 
the  revolution,  an  attachment  had  issued  for  a  contempt,  and  that  the  party  had,  in  fact, 
answered  certain  interrogatories  filed  by  order  of  the  court ;  so  that,  it  only  remained 
to  inquire  whether  any  alteration  had  been  introduced  by  the  constitution  of  the  state. 
In  the  24th  sect  of  that  instrument,  it  is  declared,  that,  "  the  supreme  court,  and  the 
several  courts  of  common  pleas  of  this  commonwealth  shall,  besides  the  powers  usually 
exercised  by  such  courts,  have  the  powers  of  a  court  of  chancery,  so  far  as  relates,  &c** 
Now,  as  it  appears  by  the  case  which  occurred  while  Mr.  Kinsey  was  chief  justice,  that 
the  power  of  issuing  attachments  was  usually  exercised  by  the  supreme  court,  so  far 
from  altering  the  law,  this  is  a  direct  confirmation  of  the  jurisdiction  of  the  court ;  for 
the  greater  naturally  includes  the  less  ;  and  if  the  court  is  vested  with  all  its  former 
powers,  by  what  possible  construction  can  we  deprive  it  of  this  ?  But  it  is  answered, 
that  a  section  in  the  bill  of  rights  provides,  that  **in  all  prosecutions  for  criminal 
offences,  the  trial  shall  be  by  jury,  &c."  True,  but  the  whole  system  must  be  taken  to- 
gether ;  or,  if  we  examine  a  particular  part,  it  must  be  with  a  recollection  of  the  immedi- 
ate subject  to  which  that  part  relates.  For  otherwise,  this  very  section  might  as  properly 
be  brought  to  prove,  that  the  judges  could  not  be  impeached  (since  surely  that  is  not  a 
trial  by  jury),  as  that  they  have  not  the  power  of  issuing  attachments.  All  cases  proper 
for  a  trial  by  jury,  the  bill  of  rights  clearly  meant  to  refer  to  that  tribunal ;  but  can  any- 
thing more  explicitly  demonstrate,  that  the  framers  of  the  constitution  were  aware  of 
some  cases,  which  required  another  mode  of  proceeding,  than  their  declaration,  that 
'trials  shall  be  by  jury  as  heretofore  ?" — Who  will  assert  that  contempts  were  ever  so 
tried  ?  who  will  hazard  an  opinion,  that  it  is  possible  so  to  try  them  ? 

But  does  not  the  constitution  of  Pennsylvania  further  distinguish  between  the  laws 
of  the  land,  and  the  judgment  of  our  peers  ;  furnishing  a  striking  alternative,  by  tho 
disjunctive  particle  or  f  This  very  sentiment,  expressed  in  the  same  words,  appears 
in  the  Magna  Oharta  of  England ;  and  yet  Blackstone  unequivocally  informs  us,  that 
the  process  of  attachment  was  confirmed  by  that  celebrated  instrument  In  the  14 
chap,  of  Ma^tut  Cha/rta^  it  is  also  said,  that  "  no  amercement  shall  be  assessed,  but  by 
lawful  men  of  the  vicinage  ;'*  and  who,  that  is  at  all  acquainted  with  the  law,  or  with  the 
reason  of  the  law,  can  think  it  possible,  in  that  case,  to  pursue  the  generality  of  the  ex- 
pression ? 

From  these  analogous  principles,  therefore,  and  the  construction  of  ages,  we  may 
safely  argue  on  the  present  occasion.  But  the  wild  and  hypothetical  interpretations 
which  some  men  have  offered,  would  inevitably  involve  us  in  a  labyrinth  of  error,  and 
eventually  endanger  that  liberty,  which  they  profess,  and  every  honest  citizen  must 
wish,  to  preserve. 

As  to  the  manner  of  proceeding  upon  the  attachment,  the  court  on  this  occasion  have 
followed  the  precedent  in  Moseley^s  Rep.  250,  where  it  is  liberally  said,  that  the  defend- 
ant shall  not  be  permitted  to  be  examined  to  bring  himself  into  contempt ;  but  upon 
proof  of  the  contempt,  he  shall  be  allowed  to  purge  himself  upon  his  oath. 

Upon  the  whole,  Mr.  LexoU  concluded,  that  the  only  grounds  of  impeachment,  were 
bribery,  corruption,  gross  partiality,  or  wilful  and  arbitrary  oppression ;  and  that  as  none 
of  these  had  been  proved,  Mr.  Oswald^  s  memorial  ought  to  be  dismissed.  He  said,  indeed, 
that  it  would  be  preferable  to  return  to  the  state  of  nature,  than  to  live  in  a  state  of  society 
upon  the  terms  which  that  memorial  presented — terms,  which  left  the  weak  and  the  in- 
nocent a  prey  to  the  powerful  and  the  wicked ;  and  which  gave  to  falsehood  and  licen- 
tiousness, all  that  was  due  to  freedom  and  to  truth. 

When  Mr.  Lewises  argument  was  closed,  Mr  Flndley^  a  member  from  Westmoreland, 
rose,  and  delivered  his  sentiments,  with  great  ability  and  precision.  He  acknowledged, 
that  he  had  received  great  information  and  pleasure  from  the  learned  and  eloquenl 
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speech  of  tho  membei  who  preceded  him ;  but  he  thought  it  was  unnecessary,  upon  the 
present  occasion,  to  explore  the  dark  and  distant  periods  of  juridical  history.  The  rights 
and  immunities  which  formed  the  great  object  of  the  revolution,  he  contended,  were 
caimble  of  an  easy  and  unequivocal  definition ;  they  were  not  of  such  remote  antiquity 
as  to  be  lost,  even  to  the  feelings  of  the  people ;  and  the  constitution  of  the  state  was 
the  only  proper  criterion,  by  which  they  could  be  judged  and  ascertained  He  did  not, 
therefore,  intend  to  pursue  Mr.  Lewis^  in  the  track  of  legal  disquisition  ;  but,  appealing 
confidently  to  the  instrument  itself,  he  deemed  it  to  be  his  duty  to  pronounce,  that  the 
decision  of  the  supreme  court  was  a  deviation  from  the  spirit  and  the  letter  of  the  frame 
of  government  In  doing  this,  he  observed,  that  he  did  not  mean  to  assert,  that  any 
ground  had  been  shown  for  the  impeachment  of  the  judges.  But  on  the  contrary,  he 
agreed  with  Mr.  Lewis^  that  bribery,  corruption,  or  a  wilful  and  arbitrary  infraction  of 
the  law,  were  the  only  true  causes  for  instituting  a  prosecution  of  that  nature ;  and  his 
candor  readily  induced  him  to  believe,  that  as  none  of  these  had  been  proved,  neither 
did  any  of  them  actually  exist  on  this  occasion.  But,  he  said,  it  was  due  to  the  dearest 
interests  of  posterity,  that  the  legislature  should  act  with  that  circumspection,  should 
decide  with  that  wisdom,  which,  leading  on  the  one  hand,  to  an  acquittal  of  the  judges, 
did  not  tend,  on  the  other,  to  establish  a  baneful  and  destructive  precedent  It  was  in 
this  point  of  view,  that  the  present  proceeding  presented  itself  to  his  mind,  as  a  matter 
of  the  greatest  magnitude  and  importance ;  and  he  said,  it  were  better  far  that  Mr.  Os- 
wald had  suffered  in  silence  and  obscurity,  than  that  the  attention  of  the  l^islature 
should  be  awakened,  only  to  give  additional  strength  and  authority  to  the  mistaken 
judgment  of  the  court 

That  it  was  a  mistaken  judgment,  every  man,  he  allied,  who  possessed  a  competent 
share  of  common  sense,  and  understood  the  rules  of  grammar,  was  able  to  determine,  on 
a  bare  perusal  of  the  bill  of  rights  and  constitution.  With  these  aids,  he  defied  all  the 
sophistry  of  the  schools  and  the  jargon  of  the  law,  to  pervert  or  corrupt  the  explicit 
language  of  the  text ;  and  therefore,  he  r^rctted,  that  in  listening  to  the  ingenuity  of  Mr. 
Lewises  paraphrase,  his  admiration  was  not  necessarily  followed  by  conviction. 

He  then  discussed  the  9th  sect  of  the  bill  of  rights,  which  provides,  'Hhat  in  all 
prosecutions  for  criminal  offences,  a  man  hath  a  right  to  be  heard  by  himself  and  his 
counsel,  to  demand  the  cause  and  nature  of  his  accusation,  to  be  confronted  with  the 
witnesses,  to  call  for  evidence  in  his  favor,  and  a  speedy  public  trial,  by  an  impartial 
jury  of  the  country,  without  the  unanimous  consent  of  which  jury,  he  cannot  be  found 
guilty;  nor  can  he  be  compelled  to  give  evidence  against  himself;  nor  can  any  man  be  justly 
deprived  of  his  liberty  except  by  the  laws  of  the  land  or  the  judgment  of  his  peers.'* 
He  said,  that  in  these  expressions,  there  was  nothing  ambiguous  or  uncertain ;  they  con- 
tained a  recapitulation  of  the  most  valuable  privileges,  in  the  most  positive  language ;  and 
they  did  not  require  to  be  illustrated  or  explained,  by  the  Roman  institutions,  or  the 
British  practice.  Hither,  he  observed,  every  man  could  safely  resort,  in  order  to  be 
taught  the  nature  and  extent  of  his  rights  and  obligations ;  and  it  would  be  fatal,  indeed, 
to  the  cause  of  liberty,  if  it  was  once  established,  tiiat  the  technical  learning  of  a  lawyer 
is  necessary  to  comprehend  the  principles  laid  down  in  this  great  political  compact  be- 
tween the  people  and  their  rulers.  Even  with  respect  to  that  clause  on  which  the  pro- 
ceedings of  the  judges  are  particularly  vindicated,  he  did  not  perceive  a  reasonable 
ground  for  the  distinction  that  was  attempted ;  but  thought,  with  many  other  characters 
of  superior  information  and  abilities,  that  the  law  of  the  land  was  not,  in  fact,  contra- 
distinguished from  the  judgment  of  his  peers,  but  merely  a  diversity  in  the  mode  of 
expressing  the  same  thing.  He  admitted,  however,  that  cases  did  exist  in  which  it  was 
necessary,  for  the  sake  of  justice,  to  empower  the  judges  to  exercise  a  summary  authori* 
ty.  For  outrages  committed  in  the  face  of  the  court,  for  the  misconduct  of  its  offlcersi 
and  for  a  disobedience  or  resistance  of  its  process,  there  seemed,  he  said,  to  be  a  propri  • 
ety  in  establishing  an  immediate  remedy.  But  this  did  not  extend,  in  his  opinion,  to 
the  case  of  constructive  contempts ;  to  criminal  offence&  perpetrated  out  of  the  view 
of  the  court ;  nor  to  Huch  acts,  as  in  their  nature,  did  not  call  for  a  sudden  panishment| 
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and  which,  in  their  operation,  involved  a  ▼arietT'  of  facta,  that  a  jury  was  only  competent 
to  investigate  and  determine. 

With  respect  to  the  argument  ofifered  by  Jdr.  Lewis,  that  at  attachments  had  issued 
m  Pennsylvania,  before  the  revolution,  and  as  the  24th  sect  of  the  constitution  declares, 
^hat  the  courts  shall  have  all  the  powers  which  they  usually  exercised,  therefore,  the 
liower  of  proceeding  by  attachment  is  confirmed,  Mr.  Mndley  observed,  that  the  fallacy 
of  this  interpretation  would  be  notorious,  by  recollecting  that  the  last  sentence  of  that 
^ery  section  stipulates,  that  such  powers  shall  not  be  inconsistent  with  the  constitution. 
Nor  would  he  admit  the  inference  which  had  been  drawn  from  the  next  section,  that 
says,  "  trials  shall  be  by  jury  as  heretofore ;"  for,  he  said,  it  appeared  by  its  context  and 
immediate  subject,  that  it  related  to  the  forms  and  modes  of  proceeding  upon  the  trial, 
and  not  to  the  cases  in  which  the  trial  ought  to  be  allowed. 

Having  expatiated,  with  great  energy,  upon  the  different  points  of  the  constitution, 
which  the  subject  brought  into  view ;  having  asserted  the  right  of  every  man  to  publish 
ais  sentiments  on  public  proceedings ;  and  having  urged  the  danger  of  permitting  the 
judges,  by  implication,  to  pimish  for  offences  against  themselves  (observing,  that  if  it 
^as  a  contempt  to  write,  it  was  also  a  contempt  to  speak  of  a  cause  depending  in  the 
courts),  he  concluded  with  intimating,  that  he  should  take  an  opportunity  of  submitting 
A  resolution  to  the  house,  which  might  serve  to  avert  the  pernicious  consequences  of  al- 
lowing the  case  of  Mr.  Oswald  to  grow  into  precedent.  | 

Mr.  Fitzsimons,  a  member  from  the  city  of  Philadelphia,  now  moved  the  foUowinf^  ! 

resolution :  I 

'^Resoked,  That  this  house  having,  in  a  conunittee  of  the  whole,  gone  into  a  full 
examination  of  the  charges  exhibited  by  Eleazer  Oswald,  of  arbitrary  and  oppressive 
proceedings  in  the  justices  of  the  supreme  court  against  the  said  Eleazer  Oswald,  are  of 
opinion,  that  the  charges  arc  unsupported  by  the  testimony  adduced,  and,  consequently, 
that  there  is  no  just  cause  for  impeaching  the  said  justices.'' 

The  proposition  contained  in  this  resolution,  gave  rise  to  a  short  but  animated  con- 
versation. On  the  one  hand,  it  was  said,  that  in  admitting  that  there  was  no  ground  of 
impeachment,  it  was  not  intended  to  concede,  that  the  facts  represented  in  the  memorial 
had  not  been  proved ;  and,  on  the  other  hand,  it  was  answered,  that,  if  there  had  been 
proof  that  the  memorialist,  according  to  the  complaint,  **  was  immm*ed  in  prison,  with- 
out even  the  shadow  of  a  trial,  for  an  imaginary  offence,"  it  would  have  been  the  indis- 
pensable duty  of  the  legislature  to  vote  for  an  impeachment  A  compromise,  at  length, 
took  place,  and  the  committee  of  the  whole  agreed  to  report  the  following  resolution : 

*^  Resolved,  That  the  charges  exhibited  by  Mr.  Eleazer  Oswald  against  the  justices 
of  the  supreme  court,  and  the  testimony  given  in  support  of  them,  are  not  a  sufficient 
ground  for  impeachment" 

But  when  this  report  was  called  up  for  the  decision  of  the  house,  it  was  postponed 
(and  consequently  lost),  on  motion  of  Mr.  Clymer,  in  order  to  introduce  the  resolution 
originally  proposed  by  Mr.  FitzsiTfwns  in  the  committea  Mr.  FindUy  then  claimed  the 
attention  of  the  members,  and  after  a  judicious  introduction,  presented  the  following 
resolutions  to  the  chair,  to  supersede  Mr.  Clymer^B  motion : 

^^  Resolved,  That  the  proceedings  of  the  supreme  court  against  Mr.  Eleazer  Oswald, 
in  punishing  him  by  fine  and  imprisonment,  at  their  discretion,  for  a  constructive  or 
implied  contempt,  not  committed  in  the  presence  of  the  court,  nor  against  any  officer, 
or  order  thereof,  but  for  writing  and  publishing,  improperly  or  indecently,  respecting  a 
cause  depending  before  the  supreme  court,  and  respecting  some  of  the  judges  of  said 
court,  was  an  unconstitutional  exercise  of  judicial  power,  and  sets  an  alarming  pre* 
cedent  of  the  most  dangerous  consequence,  to  the  citizens  of  this  commonwealth. 

^^  Resolved,  That  it  be  specially  recommended  to  the  ensuing  General  Assembly,  to 
define  the  nature  and  extent  of  contempts,  and  direct  their  punishment" 

An  interesting  debate  arose  upon  these  resolutions,  in  the  course  of  which,  much  that 
had  been  said  in  the  committee  was  repeated,  and  many  new  ideas  were  suggested,  up<Hi 
the  general  question  of  the  jurisdiction  of  the  court  in  cases  of  attachment  With  re- 
spect to  Mr.  i^i7u2262^'«  propositions,  that  gentleman  ably  supported  them  upon  the  spirit 
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Wliere  the  tfenue  was  laid  in  Philadelphia,  it  was  held,  that  an  execution  oonld  not  iuae  into 
Bucks  county,  without  a^./a.  previously  issued  and  returned  in  Philadelphia. 

The  venue  in  this  case  was  laid  in  Philadelphia,  and  judgment  being 
entered,  an  execution  was  thereupon  issued  immediately  into  Bucks 
county. 

Sergeant  obtained  a  rule  to  show  cause  why  the  execution  should  not  be 
quashed,  alleging  that  it  ought  to  have  been  preceded  by  a  fl,  fa.  in 
the  county  where  the  venue  was  laid,  in  order  to  ground  a  testatum  mto 
Bucks. 

*Z€t?y,  in  showing  cause,  contended,  that  the  act  of  assembly  had  r^tooi 
departed  from  the  practice  in  England  ;  and  that  in  directing  a  I- 
testatum,  it  referred  only  to  the  courts  of  common  pleas,  which  are  limited  in 
jurisdiction  to  a  single  county.  That  the  same  act  established  the  jurisdic- 
tion of  the  supreme  court,  and  made  it  co-extensive  with  the  state ;  and 
that,  therefore,  as  the  legislature  was  silent  with  respect  to  issuing  a  testatum 
from  this  latter  court,  it  was  fairly  to  be  inferred,  they  did  not  mean  to 
require  it.  He  further  insisted,  that  the  practice  supported  his  construction, 
and  that  a  deviation  *from  it  would  be  attended  with  great  delay  r^joo^ 
and  injustice  ;  for,  when  the  act  was  passed,  although  a  testcUum  *- 
might  issue  in  three  months  from  a  court  of  common  pleas,  it  must  have 
been  suspended  for  six  months  in  the  supreme  court ;  and  thus  a  debtor 
would  have  it  in  his  power  to  give  an  unfair  preference  to  creditors  in  the 
county  where  he  lives. 

Sergeant,  in  reply,  stated,  that  the  supreme  court  has  powers  similar  to 
the  courts  of  King's  Bench  and  Common  Pleas  in  England,  and  that  the 
course  of  practice,  with  respect  to  a  testatum,  had  always  *been  the  r^tqoq 
same.  But  he  contended,  that  unless  the  act  of  assembly  had  ex-  *- 
pressly  extended  the  power  to  the  county  courts,  they  could  not  have  pro- 
ceeded by  testatujn,  to  execute  out  of  their  immediate  jurisdiction  ;  which  is 
the  true  reason  why  the  legislature  takes  notice  of  the  writ  in  one  case,  and 
not  in  the  other. 

Upon  a  question  from  the  court,  Mr.  Burd,  the  prothonotary,  said,  that 
previously  to  the  revolution,  the  proceeding,  in  such  cases,  had  always  been 
by  testatum  ;  though  since  that  period,  a  different  practice  had  been  intro- 
duced by  some  of  the  attorneys,  contrary  to  his  opinion. 

of  the  constitution,  and  the  expediency  of  the  thing  itself.  But  it  seemed  to  be  satis- 
factorily answered  by  Mr.  Lewis:  1st,  That  the  legislative  power  is  confined  to  making 
the  law,  and  cannot  interfere  in  the  interpretation ;  which  is  the  natural  and  excli  sive 
province  of  the  judicial  branch  of  the  government ;  and  2d,  That  the  recommendation 
to  the  succeeding  assembly  would  be  nugatory ;  for  the  courts  of  justice  derive  iheir 
powers  from  the  constitution,  a  source  paramount  to  the  legislature;  and,  conse- 
quently, what  is  given  to  them  by  the  former,  cannot  be  taken  from  them  by  the  latter. 
Mr.  FindlejfB  motions  were  lost,  by  a  considerable  majority ;  and  Mr.  Clymm^ 
revived  resolution,  adopted  by  the  house:  Yeas  34.    Nays  2d. 
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*By  thb  Court. — ^The  legislature,  before  the  revolution,  prescribed  no 
rules  for  the  supreme  court ;  but  it  is  certainly  vested  with  the  powers  of 
the  King's  Bench  and  Common  Pleas  in  England ;  and  the  practice  has 
been,  in  general,  governed  by  the  same  law.  Hence,  we  find,  that  it  was 
formerly  thought  necessary  to  proceed  by  testatum  in  Pennsylvania  ;  and 
although  a  contrary  practice  has  lately  obtained,  it  is  without  the  opinion  or 
sanction  of  the  court. 

We  think,  therefore,  that  this  execution  must  be  quashed  ;  and  in  every 
future  case  of  the  same  kind,  let  a,/?,  fa,  be  filed  in  the  supreme  court,  with  a 
return  of  nvUa  bona  ;  and  then  a  term  must  intervene,  before  the  testoAum 
issues,  in  order  to  support  the  fiction. 

The  execution  quaflhed«(a) 

*335]  *Rb8publioa.  v.  Teischeb. 

hidictmenU 

An  indictment  will  lie,  for  maliciously,  wilfully  and  wickedly  killing  a  hone. 

The  defendant  had  been  convicted  in  the  county  of  Berks,  upon  an  in- 
dictment for  maliciously,  wilfully  and  wickedly  killing  a  horse  ;  and  upon  a 
motion  in  arrest  of  judgment,  it  came  on  to  be  argued,  whether  the  offence, 
so  laid,  was  indictable  ? 

Sergeanty  in  support  of  the  motion,  contended,  that  this  was  an  injury  of 
a  pr>ate  nature,  amounting  to  nothing  more  than  a  trespass  ;  and  that  to 
*33fll  ^^^S  ^^®  ^*^®  within  the  general  rule  of  indictments  *for  the  protec- 
-'  tion  of  society,  it  was  essential  that  the  injury  should  be  stated  to 
have  been  perpetrated  secretly ,  as  well  as  maliciously  ;  which  last,  he  said 
was  a  word  of  mere  form,  and  capable  of  an  indefinite  application  to  every 
kmd  of  mischief.  To  show  the  leading  distinction  between  trespasses,  for 
which  vhere  is  a  private  remedy,  and  crimes  for  which  there  is  a  public  pros- 
ecution, he  cited  Hawk.  PL  C.  210,  lib.  2,  c.  22,  §  4.  And  he  contended, 
that  the  principle  of  several  cases,  in  which  it  was  determined  an  indictment 
would  not  lie,  applied  to  the  case  before  the  court.     2  Str.  793;  1  Ibid.  679. 

*337l  "^ThQ  Attorney- Oeneral  observed,  in  reply,  that  though  he  had 
^  not  been  able  to  discover  any  instance  of  an  indictment  at  common 
law,  for  killing  an  animal,  or,  indeed,  for  any  other  species  of  malicious  mis- 
chief ;  yet,  that  the  reason  of  this  was,  probably,  the  early  interference  of 
the  statute  law  to  punish  offences  of  such  enormity  ;  for  that  in  all  the  pre- 
cedents, ;^9  well  ancient  as  modern,  he  had  found  the  charge  laid  cont/rafor- 
mxxn  statutiy  except  in  the  case  of  an  information  for  killing  a  dog — ^apon 
which,  however,  he  did  not  mean  to  rely.     12  Mod.  337. 

He  said,  that  the  law  proceeded  upon  principle,  and  not  merely  npon 
prec!edent.     In  the  case  of  Wade,  for  embezzling  the  public  money,  no  pre- 

{a)  See  Fulton  v.  Irwin,  Addis.  19;  Ewing^.  McNair,  4  Yeates  192;  s.  a  2  DalL  169; 
Baker  f.  Smith,  4  Yeates  189;  Cochrane  t?.  Oumtnings,  4  Id.  136;  Mayburyv.  Jonea, 
4  Id.  2'  ,  Green  v.  Allen,  2  W.  C.  G.  280 ;  Cowden  o.  Brady,  8  S.  ^^  R.  605 ;  and  tha 
act  of  Apnl  1823  (8  Sm.  Laws  175). 
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cedent  was  prodaced  ;(a)  and  one  Henry  S/uMcross  was  lately  condemned, 
in  Montgomery  countyy  for  maliciously  burning  a  bam  (not  having  hay  or 
com  in  it),  though  there  was  certainly  no  statute  for  punishing  an  offence  of 

(a)  The  following  report  of  this  case  is  derived  from  Mr.  Rawlb*s  MSS. 

GoMMONWEALTn         )      Oyer  and  Tcnuincr,   Philadelphia,  September  22d,  1786. 

V.  >  Francis  Wade  was  indicted  for  that  he,  on  the  16th  of  April 

Wade.  )  1785,  was  appointed  a  signer  of  the  bills  of  credit  emitted 

by  virtue  of  the  funding  act,  and  autlioriscd  and  intrusted  to  number  and  sign  such 

bills  of  credit  as  should  be  delivered  to  him  ;  and  so  signed  and  numbered  to  redeliver 

to  the  treasurer ;  that  the  said  Francis  Wade  afterwards,  viz.,  on  the  28d  of  April  1785, 

took  upon  himself  the  execution  of  the  same  office,  and  at  divers  times  had  and  received 

from  the  treasurer  3400  sheets  of  the  said  bills  of  credit,  amounting  to  the  sum  oi 

18,70021 ;  and  the  said  Francis  Wade  was  bound  by  the  duty  of  the  said  office,  the  said 

bills  to  number  and  redeliver,  &c. ;  but  the  said  Francis  Wade  did  not  redeliver  27502., 

part  of  the  same,  but  unlawfully,  corruptly  and  fraudulently  embezzled,  and  from  the 

said  treasurer  withheld,  and  to  his  own  use  fraudulently  disposed  and  converted  the 

same,  &c. :  to  the  great  nuisance  of  the  commonwealth,  in  violation  of  the  trust  in  him 

reposed,  and  against  the  peace,  &c. 

To  this  indictment,  the  prisoner  demurred  generally,  and  the  Attorney-General  joined 
in  demurrer. 

The  case  stood  over  from  April  1786,  to  September  1786,  and  was  now  argued  by 
Sergeant^  for  the  prisoner,  and  Bradford^  for  the  Commonwealth. 

Mr.  Sergeant  objected  that  this  was  not  an  indictable  offence.  A  civil  action  is  now 
depending  against  Wade,  and  there  are  many  instances  of  men  making  default  in  paying 
0ver  public  moneys,  but  there  is  no  instance  of  an  indictment  Co.  Litt  81.  Non-user 
is  an  argument  that  an  action  does  not  lie.  4  Black.  Com.  121.  The  first  misprision  is  the 
mal-administration  of  public  officers ;  and  this,  he  says,  is  punishable  by  impeachment, 
not  by  indictment  Blackstone^s  law  being  much  formed  at  the  University,  he  is  greatly 
inclined  to  the  civil  law,  but  he  cites  here  the  Julian  code,  which  is  a  positive  law.  81 
Eliz.^  e.  4.  1  Hawk,  loco.  Embezzlement  Now,  if  an  indictment  would  lie  at  common 
law,  for  embezzling  money,  it  might  be  supposed  to  lie  also  for  embezzling  the  Ring^s 
Armor,  yet  it  appears  by  4  Black.  Com.,  that  it  became  necessary  to  pass  a  statute  for  the 
purpose.  So  of  the  stat  21  JlerL  VIII.,  relating  to  embezzlement  by  servants,  which 
recites  that  it  was  doubtful  at  common  law,  whether  embezzlement  by  the  servant  of  a 
private  man,  amounted  to  felony.  So  of  the  stat  7  Joe.  /.,  c.  17,  respecting  embezzle- 
ment by  wool-combers.  But  no  indictment,  independent  of  express  statutes,  in  England, 
can  be  shown  for  this  offence.  The  acts  formerly  made  for  emitting  paper  money,  pro- 
vided security  with  respect  to  those  intrusted  with  the  charge  of  it  By  the  act  of  1778, 
an  oath  was  required.  This  shows  that  the  legislature  was  of  opinion,  that  an  indict- 
ment did  not  lie  at  common  law. 

Mr.  Bradford  (Attorney-General),  for  the  Commonwealth. — All  violations  of  public 
property,  all  breaches  of  public  trust,  are  indictable  at  common  law.  Thus,  a  nuisance ; 
assisting  a  servant  to  run  away,  is  not  indictable ;  seeits,  of  a  prisoner  of  war,  and  it  has 
been  so  detemuned  in  this  court  2  Hawk.  210,  §  4.  All  capital  crimes,  all  inferior 
crimes  of  a  pubUc  nature,  &a,  are  indictable  ;  1  Hawk.  108,  §  4;  so  tender  a  r^ard  for 
the  King,  and  religion,  has  the  law,  that  an  indictment  for  either  of  them  is  good — an  in- 
dictment for  converting  the  King^s  money  to  his  own  use  is  maintainable.  In  Bucks 
county,  one  Petit  was  indicted  for  conspiring  with  others  to  feign  a  robbery ;  2dlv,  sim 
ply  for  embezzling  the  public  money ;  he  was  convicted  on  both  counts,  and  punished 
by  this  court  2  Roll.  Ab.  83,  §  1,  a  man  may  be  indicted  for  keeping  treasure  trove ; 
and  on  this  authority,  Biackstone  builds,  in  vol.  4,  p.  121,  where  he  cites  3  Inst  133: 
this  is  the  case  of  a  private  person  in  possession  of  public  money.  A  fortiori,  where 
ha  is  a  public  officer,  and  rec«.ves  money  in  a  public  c^wcity.  The  stat  of  81  Eliz.y  e. 
i,  does  no  more  proye  ti^  embezzling  was  not  indictable  at  qommon  law,  than  the  atat- 
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that  descriptioD  in  Pennsylvania.  The  principle,  therefore,  is,  that  eyery 
act  of  a  public  evil  example,  and  against  good  morals,  is  an  offence  indict- 
able by  the  common  law  ;  and  this  principle  affects  the  killing  a  horse,  as 
much,  at  least,  as  the  burning  an  empty  bam. 

But  he  contended,  that  there  were  many  private  wrongs  which  were 
punishable  by  public  prosecution  :  and  that  with  respect  to  these  a  distinc- 
tion had  been  accurately  established  in  2  Burr.  1129,  where  it  is  said,  that 
"  in  such  impositions  or  deceits  where  common  prudence  may  guard  persons 
against  the  suffering  from  them,  the  offence  is  not  indictable,  but  the  party 

♦3381  ^^  ^^^^  *^  ^^^  ^^^^  remedy  *for  the  redress  of  the  injury  that  has  been 
^  done  him;  but  where  false  weights  and  measures  are  used,  or  false 
tokens  produced,  or  such  methods  taken  to  cheat  and  deceive,  as  people  can- 
not by  any  ordinary  care  or  prudence  be  guarded  against,  there  it  is  an  of- 
fence indictable."  Accordingly,  in  Crown  Circ.  Comp.  231;  1  Str.  695; 
B.  c.  Crown  Circ.  Comp.  64,  are  cases  of  private  wrongs,  and  yet  punished 
by  indictment;  because,  as  it  is  said  in  Burrow,  conmion  prudence  could  not 
have  guarded  the  persons  against  the  injury  and  inconvenience  which  they 
respectively  sustained.  The  same  reason  must  have  prevailed  in  an  indict- 
ment at  Lancaster  (the  draft  of  which  remains  in  the  precedent  book  of  the 
successive  attorney-generals  of  this  state),  for  poisoning  bread,  and  giving  it 
to  some  chickens;  and  it  applies  in  full  force  to  the  case  before  the  court. 

Independently,  however,  of  these  authorities  and  principles,  the  jury  have 
found  the  killing  to  be  something  more  than  a  trespass ;  and  that  it  was 
done  malicioualy,  forms  the  gist  of  the  indictment ;  which  must  be  proved 
by  the  prosecutor,  and  might  have  been  controverted  and  denied  by  the 
defendant.  Being  therefore  charged,  and  found  by  the  verdict,  it  was  more 
than  form ;  it  was  matter  of  substance. 

The  opinion  of  the  court  was  delivered  on  the  16th  of  July,  by  the  Chief 
Justice. 

McKbak,  Chief  Justice. — ^The  defendant  was  indicted  for  ''maliciously, 

utes  making  forgery  capital^  prove  it  was  not  indictable  before.  1  Hawk.  167.  In 
grant  of  every  office,  the  condition  of  executing  it  faithfully  is  implied.  The  case 
of  Bwibridge  (Annual  Register  1783),  was  an  indictment  for  being  concerned  in  falsify- 
ing Lord  Holland's  accounts.  In  1  R.  R.  2,  there  is  a  case  quoted  by  a  judge  of  a  per- 
son, receiving  money  for  buying  archery,  &c  14  Vin.  869. 

Sergeant^  in  reply. — I  shall  produce  the  original  authority  on  which  all  the  subse- 
quent dicta  are  founded,  27  Assis.  19,  20,  where  it  appears  that  the  case  was  adjourned. 
In  1  R  R  there  was  no  judgment  Nor  since  Edw,  I  11.^  400  years  ago,  do  we  meet 
with  any  instance  of  an  indictment  A  constructive  offence  is  not  consonant  to  the 
principles  of  our  law.  As  to  treastu^  trove,  it  was  made  an  indictable  offence  from 
the  difficulty  of  detecting  it  So  stealing  horses,  sheep,  &a,  1  Hawk.  210,  is  also  founded 
on  a  case  not  adjudged.  Petifs  case,  in  the  first  count,  laid  a  false  and  fraudulent  swear- 
ing, with  the  view  to  deceive  the  coimtry ;  this  too  was  an  ingredient  in  BembridgeU 
case.  1  Hawk.  167,  was  the  case  of  a  public  officer ;  but  in  the  indictment  it  does  not 
appear  that  anything  was  pud,  or  payable  to  the  prisoner. 

Thb  Court,  after  advisement,  intimated  their  opinion  very  clearly,  that  the  indict- 
ment lay,  but  as  it  was  understood,  postponed  giving  judgment,  that  the  defendant 
might  settle,  which  it  is  believed  he  did.' 

'  And  Me  Pennsylvania  v,  McGill,  Addis.  21 ;  Gommonwealthf  59  Penn.  St.  266 ;  Comnko^ 
Fennsylraoia  v.  (M0spk\  Id.  267 ;  Campbell  «.     wealth  v,  McHale»  97  Id.  897. 
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wilfully  and  wickedly  killing  a  horse  ;"  and  being  oonvioted  by  the  jury,  it 
has  been  urged,  in  arrest  of  judgment,  that  this  offence  was  not  of  an  in« 
dictable  nature. 

It  is  true,  that  on  the  examination  of  the  cases,  we  have  not  found  the 
line  accjiately  drawn  ;  but  it  seems  to  be  agreed,  that  whatever  amounts  to 
a  public  wrong  may  be  made  the  subject  of  an  indictment,  (a)  The  poison- 
ing of  chickens  ;  cheating  with  false  dice ;  fraudulently  tearing  a  promissory 
note,  and  many  other  offences  of  a  similar  description,  have  heretofore  been 
indicted  in  Pennsylvania  ;  and  12  Mod.  337,  furnishes  the  case  of  an  indict- 
ment for  killing  a  dog — an  animal  of  far  less  value  than  a  horse.  Breaking 
windows,  by  throwing  stones  at  them,  though  a  sufficient  number  of  persons 
were  not  engaged  to  render  it  a  riot ;  and  the  embezzlement  of  public  moneys, 
have,  likewise,  in  this  state  been  deemed  public  wrongs,  for  which  the 
private  sufferer  was  not  alone  entitled  to  redress  ;  and  unless,  indeed,  an  in- 
dictment would  lie,  there  are  some  very  heinous  offences,  which  might  be 
perpetrated  with  absolute  impunity;  since  the  rules  of  evidence,  in  a  civil  suit, 
exclude  the  testimony  of  the  party  injured,  though  the  nature  of  the  trans- 
action generally  makes  it  impossible  to  produce  any  other  proof. 

For  these  reasons,  therefore,  and  for  many  others  which  it  is  unnecessary^ 
to  recapitulate,  as  we  entertain  no  doubt  upon  the  subject,  we  think,  the  in- 
dictment will  lie. 

Let  judgment  be  entered  for  the  Commonwealth.  (6) 


*Jame8  v.  BBowism.  [*339 

AccaurU^ender, 

In  aceovfU-render  between  ^rfn^<,  it  is  sufficient  to  charge  the  defendants  gen^tdlyi  with  the 
receipt  of  money  to  their  joint  benefit ;  and  if  the  plaintiff  prove  a  receipt  from  any  one 
of  the  persons  mentioned  in  the  declaration,  he  is  entitled  to  a  general  verdict,  on  the  issue  of 
ne  vnqttes  receiver. 

This  was  an  action  of  account-rendery  brought  by  one  partner  against 
another,  and  several  issues  were  joined  on  the  pleas,  1st,  of  ne  unqitea  re- 
ceiver, and  2d,  fully  accounted.  In  the  declaration,  the  plaintiff  and  defend- 
ant were  named  merchants,  and  the  defendant  was  charged  as  a  receiver  of 
moneys  to  the  joint  benefit  of  the  company,  from  three  persons,  and  the 
proof  was  of  a  receipt  from  one  of  them. 

For  the  defendant,  it  was  contended,  that  as  he  had  not  been  charged  as 
bailiff,  in  order  to  make  him  accountable  as  receiver,  it  was  incumbent  upon 
the  plaintiff  to  state  in  his  declaration,  by  whose  hands  the  moneys  were 
received,  and  to  prove,  accordingly,  a  receipt  by  the  hands  of  such  person  or 
persons.  Bull.  N.  P.  121.  That  unless  the  proof  went  to  all  the  persons 
stated  in  the  declaration,  he  failed  in  his  action;  or,  at  least,  that  the  verdict 
must  be  conformable  to  the  evidence,  which  was  only  of  a  receipt  by  the 
hands  of  one,  so  that  the  judgment  quod  computet,  pursuing  the  verdict, 
must  be  restricted  to  that  receipt  alone. 

(a)  8.  p.  Commonwealth  v,  Eckert,  2  Bro.  251,  where  it  was  held,  that  an  indictment 
would  lie,  for  unlawfully  and  maliciously  *' deadening  and  destroying"  a  tree,  standii^^ 
on  public  ground. 

{h)  See  Respubli  %  «.  Sweers,  .xnte^  p.  41. 
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But  it  was  answered,  and  so  ruled  by  the  Coubt,  in  their  charge  to  the 
jury,  that  Iiowever  the  law  stood  in  the  ease  of  a  common  receiveri  yet,  av 
between  coi>artnei's,  tlie  action  of  account-render  would  be  nugatory,  if  the 
same  doctrine  ])revaUed.  That  in  Pennsylvania  particularly,  where  there  is 
no  court  of  chancery  to  compel  a  disclosure  of  the  numerous  and  extensive 
transactions,  whi<:h  one  partner  might  manage  for  the  joint  benefit  of  the 
company,  tliei'e  would  be  no  remedy,  unless  this  action  were  liberally  ex- 
tended. That  between  paitnei-s,  therefore,  it  is  sufficient  for  the  plaintiff  to 
charge  the  defendant,  generally,  with  the  receipt  of  the  money  to  their  joint 
benefit;  and  having  proved  a  receipt  by  the  hands  of  any  one  of  the  persons 
mentioned  in  the  declaration,  he  is  entitled  to  a  general  verdict  upon  the 
first  issue,  (a)  Then,  on  the  judgment  quod  computet^  all  the  accounts  be- 
tween the  parties  will  come  before  the  auditors,  without  particular  respect 
to  the  receipts  proved  upon  the  trial. 

No  evidence  being  offered  by  the  defendant,  in  support  of  the  second 
plea,  the  jury  gave  general  verdicts  for  the  plaintiff  upon  both  issues;  and 
thereupon,  judgment  quod  computet  was  entered. 

Afterwards,  when  the  oourt  were  about  to  appoint  auditors  in  this  cause, 
the  Chief  Justice  made  the  following  observations: — 

McKean,  Chief  Justice. — The  necessity  of  a  liberal  extension  of  the 
action  of  account-render  between  joint  partners,  is  apparent,  not  only  from 
the  nature  of  the  case,  but  from  this  circumstance  also,  that  the  parties 
would  otherwise  be  destitute  of  any  means  to  arrive  at  justice;  for  the  action 
on  the  case,  though  beneficially  construed  in  modern  practice,  would  cer- 
tainly be  inadequate ;  and  we  have  no  court  of  chancery  to  interpose  an 
equitable  jurisdiction.  The  action  of  account  has,  we  know,  been  almost 
^  ^  disused  in  England  for  a  century  *past;  but  this  is  owing  to  the 
-I  greater  facility  of  obtauiing  settlements  in  the  court  of  chancery,  by 
a  reference  to  the  masters;  and  there  are  many  cases  in  the  books  which 
point  out  the  expediency  and  propriety  of  the  interference  of  that  court. 
If,  indeed,  it  had  not  assumed  a  competent  jurisdiction  in  this  respect,  I  am 
persuaded,  that,  in  order  to  accomplish  justice,  the  court  of  King's  Bench 
would  have  done  what  we  are  now  obliged  to  do.  For  it  is  the  duty  of 
judges  to  see  the  laws  faithfully  administered,  and  to  promote  the  proper 
means  for  obtaining  that  end. 

Hence  it  is,  that  here,  in  an  action  of  account-render  between  partners, 
if  these  facts  are  proved — that  a  partnership  existed;  that  the  defendant 
was  the  acting  partner;  and  that  he  received  any  part  of  the  sum,  from  any 
of  the  persons  mentioned  in  the  declaration — we  shall  uniformly  oblige  him 
to  render  an  account  of  his  transactions.  It  would  be  hard,  indeed,  if,  while 
the  books  and  documents  remain  in  the  hands  of  the  defendant,  the  plaintiff 
were  bound  to  state  in  his  declaration  every  receipt  in  which  he  was  inter* 
ested,  and  to  be  condemned  to  lose,  under  such  circumstances,  his  portion  of 
every  credit  he  omitted  to  insert,  in  the  course  of  a  mercantile  transactioui 
consisting,  perhaps,  of  ten  thousand  items. 

It  should  be  observed,  likewise,  that  there  is  a  distinction  in  the  general 
law  as  to  bailiffs  and  receivers  ;  the  former  being  entitled  to  reasonable  ex* 

— J 

(a)  See  Jordan  v.  Wilkena,  8  W.  0.  G.  489. 
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penses,  whidh  the  latter  cannot  recover.  This  distinction,  howeyer,  does  not 
apply  to  the  case  of  partners  in  trade  ;  for  one  partner,  though  charged  as  a 
receiver,  is  entitled  to  every  just  allowance  against  the  other. 

Nor  does  the  verdict  of  the  jury  affect  the  principles  of  the  settlement ; 
for,  suppose,  I  engage  in  trade  with  another  man,  and  pay  into  his  hands 
1000/.,  as  my  share  of  the  stock  ;  if,  afterwards,  I  bring  an  action  of  account- 
render  against  him,  and  the  jury  find  the  receipt  of  this  money  ;  such  find- 
ing does  not  surely  fix  the  sum  for  which  he  shall  be  responsible  to  me,  but 
the  auditors  will,  Nevertheless,  on  the  one  hand,  allow  me  a  proportion  of 
any  profits  which  have  been  accumulated ;  or,  on  the  other  hand,  charge  me 
with  a  proportion  of  ftfiy  losses  or  expenses  that  may  have  happened  in  our 
joint  negotiations.    Co.  Litt.  172,  §  269.  (a) 


BUTOHSB  V,  C!oATB. 

Costs  of  an  attachmerU. 

Two  witnesses,  who  had  been  duly  served  with  a  mbpaenOy  were  brought 
before  the  court  upon  an  attachment ;  but  having  satisf actorally  proved,  that 
they  were  so  much  indisposed,  as  to  be  utterly  incapable  of  attending  in  obe- 
dience to  the  sulipoma,  they  were  discharged.    And — 

Bif  THS  Court. — ^As  we  do  not  find  these  persons  in  oontempti  the  eosts 
of  the  attachment  must  abide  the  event  of  the  suit,  (ft) 


(a)  See  Griffiths.  Willing,  8  Binn.  817;  Irvine «.  Hanlon,  10  S.  ft  R.  220;  Whelen 
ff.  Watmough,  15  Id.  158;  Gratz  v.  Phillips,  5  Binn.  568;  Grousillat «.  If cCall,  6  Id. 
488;  s.  c.  8a  ftR.  7. 

(b)  See  Thomas  o.  Cnmmingg,  1  Yeates  60. 
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MuBDooH  V.  Well. 
RespormbiUty  of  Bheriff  in  replevin. 

The  ilieriff  Is  responsible  for  the  sufficiency  of  the  sureties  in  a  replevin-bond ;  and  the  Tslne  of 
the  distrejs  is  the  measure  of  the  damages,  in  a  suit  against  him ;  the  goods  ooghti  therefore, 
to  be  appraised,  before  a  deiiveiy. 

This  was  an  actioii  against  the  late  sheriff,  for  taking  insofficient  sureties 
on  a  replevin-bond  ;  and  the  Prbsidbnt,  in  his  charge  to  the  jury^  laid  down 
the  following  positions. 

1.  That,  as  the  law  gives  the  remedy  of  a  distress  to  a  landlord,  it  is  in- 
cumbent upon  the  sheriff  to  see  that  the  security  is  good,  before  he  returns 
the  property  on  a  replevin. 

2.  That  evidence  of  a  vague  report  of  the  surety's  being  in  good  circum- 
stances is  not  sufficient  to  repel  the  proof  made  by  the  plaintiff,  that  his  cir- 
cumstances were  bad  at  the  time  of  the  replevin. 

8.  That  the  value  of  the  distress,  at  the  time  of  the  replevin,  and  not  the 
amount  of  the  rent  due,  is  the  proper  measure  of  damages  in  this  action,  (a) 

4.  That,  therefore,  the  goods  distrained  ought  (although  a  contrary  prac- 
tice has  prevailed)  to  be  valued,  before  they  are  delivered  on  a  replevin. 

Verdict  for  the  plaintiff  for  the  value  of  the  goods  distrained.  (6) 


Inglbs  v.  Bbinghubst. 
Party-waUa. 

The  daim  for  the  moiety  of  the  cost  of  a  party-wall,  is  a  personal  ohaige  egsinst  the  bnilder  of 
the  second  house,  and  not  a  lien  upon  the  house  itself. 

Indebitatus  (usumpHt  for  money  laid  out  and  expended,  Ac.   The  case 
was  this  :   The  plaintiff,  Ingles,  had  a  house  in  the  district  of  Southwark, 

(a)  But  see  Miller  v.  Foutz,  2  Yeates  419. 
(h\  See  Ozley  «.  Cowperthwaite,  po9t^  p.  849. 
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against  the  wall  of  whicb  one  Waters  had  erected  another  Kioufle.  Waters 
becoming  insolvent,  his  house,  on  *the  Ist  of  August  1774,  was  sold  r^o^o 
under  a  venditioni  exponcuf  to  one  Ridley  ;  but  he  also  falling  into  ^ 
distress,  the  house,  by  virtue  of  a  similar  process  against  him,  was  again 
sold,  on  the  7th  of  March  1776,  to  the  defendant,  Bringhurst,  for  a  full  and 
valuable  consideration.  In  the  advertisements  published  on  the  occasion  of 
these  successive  sales,  no  other  incumbrance  was  mentioned,  than  a  ground- 
rent  of  6^. ;  and  the  defendant  had  remained  in  quiet  possession  of  the  prem- 
ises, until  about  two  or  three  years  ago,  when  the  plaintiff  demanded  of 
him  one-half  of  the  cost  of  the  party-wall  between  the  above-mentioned 
houses  ;  and  the  demand  being  refused,  he  brought  this  action  to  recover  the 
amount. 

The  question,  therefore,  agitated  on  the  trial,  was,  whether  the  claim  for 
a  reimbursement  of  a  moiety  of  the  cost  of  a  party-wall,  under  the  act  of 
assembly  (1  Sm.  L.  125),  was  a  lien  upon  the  land,  or  only  a  personal  charge 
against  the  builder  of  the  second  house  ? 

The  plaintiff  called  several  witnesses  (who  had  been  regulators  of  consid- 
erable experience),  in  hopes  of  establishing  a  custom  favorable  to  his  pre- 
tensions. They  only  proved,  however,  that  the  valuation  of  a  party-wall 
was  never  made,  until  the  second  house  was  built ;  and  that,  even  afterwards, 
it  was  frequently  postponed  for  four  or  five  years.  One  of  the  witnesses, 
indeed,  said,  that  he  remembered  an  instance  where  the  purchaser  paid 
the  moiety  of  the  cost  of  the  party-wall,  and  not  the  original  builder  of  the 
second  house  ;  but  he  could  not  ascertain  whether  this  was  the  effect  of  an^ 
agreement  of  the  parties,  or  not. 

The  argument  was  conducted  by  Z€t?y,  for  the  plaintiff,  and  by  TUgh- 
man  and  SaUowelly  for  the  defendant. 

For  the  plaintiffs  it  was  urged,  that,  in  a  variety  of  oases,  the  law  favored 
and  supported  a  usage  in  particular  matters,  even  before  it  had  attained  all 
the  characteristic  qualities  of  a  custom.  Thus,  the  general  rule  of  law  en- 
titles a  lessee  pur  aiUer  vie  to  emblements,  but  not  a  tenant  for  years  ;  and 
yet,  on  the  usage  of  a  particular  place,  it  was  determined,  that  where  there 
was  a  lease  for  one  year  from  the  25th  of  March,  the  lessee  might  (after  the 
expiration  of  the  term  on  the  succeeding  26th  of  March)  enter,  at  the  Octo- 
ber harvest,  upon  the  arable  lands,  and  remove  the  crop,  notwithstanding 
the  positive  limitation  of  his  contract.  Doug.  361.  A  warrant  of  attorney 
to  confess  a  judgmortt.  is,  by  the  course  of  the  court  (which  is  the  law  of  the 
court)-,  made  irrevocable  ;  and  yet  it  is  the  nature  of  all  letters  of  attorney 
to  be  revocable.  Forrest.  96.  In  Pennsylvania,  likewise,  several  striking 
precedents  have  been  established  upon  this  point.  On  proof  that  it  was  a 
usage  among  tanners  to  work  in  and  out,  for  three  vatches,  it  was  lately  de- 
cided in  this  court,  that  for  that  purpose,  the  lessee  of  a  tan-yard  was  enti- 
tled to  hold  over  the  possession,  although  his  agreement  was  for  a  fixed  and 
determinate  time.  So,  in  the  case  of  a /erne  coverty  who  could  not,  at  common 
law,  convey  her  maiden  lands,  but  by  fine^  yet,  as  it  had  been  the  constant 
usage  of  the  province  to  make  such  conveyances  *by  deeds  of  bar-  r*^^^ 
gain  and  sale,  the  usage  was  recognised  by  the  court,  and  the  deeds 
adjudged  to  be  obligatory.  Lioyd's  Lessee  v.  TayhVy  ante,  17.  In  the  case 
at  bar,  it  is  proved  to  have  been  the  general  usage,  not  to  value  the  party- 
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wall,  until  the  second  house  is  built ;  and  even  then,  it  is  freijuentlj  delajed 
for  several  years  ;  so  that  it  must  necessarily  be  inf erred^  that  the  usage  ex- 
tends to  make  the  purchaser  of  the  second  house,  as  liable  as  the  person  who 
built  it,  for  the  moiety  of  the  partition ;  of  which,  indeed,  all  the  positiye 
evidence  has  been  given,  that  the  nature  of  the  case  affords. 

For  the  defendant,  two  points  were  made  :  1st.  That  the  action  could 
not  be  maintained  at  conunon  law :  And  2d.  That  it  was  not  authorised  by 
the  act  of  assembly. 

1.  On  the  first  point,  it  was  observed,  that  bond  Jide  purchasers  for  a 
valuable  consideration  are  highly  favored  in  law  (2  Black.  Com.  247)  ;  and 
of  these,  purchasers  under  an  execution  arc  the  most  esteemed  ;  insomuch 
that  if  the  execution  is  afterwards  set  aside  for  irregularity,  they  shall  never- 
theless hold  the  lands.  2  Bac.  Abr.  370.  (1  Sm.  L.  61.)  Pursuing  this 
regard  for  honest  purchasers,  if  a  trustee  sells  trusts  lands  for  a  valuable 
consideration,  without  giving  notice  of  the  trust,  the  law  declares  that  the 
buyer  shall  hold  the  lands  discharged  (Cas.  Temp.  Talb.  260)  ;  and  even  if 
a  man  purchases  for  a  valuable  consideration,  with  notice  of  a  settlement, 
from  one  who  bought  without  notice,  he  shall  shelter  himself  under  the  first 
purchaser.  1  Atk.  571.  The  defendant  is  a  bond  Jide  purchaser  under  an 
execution,  for  a  valuable  consideration,  without  notice  of  the  plaintifPs  de- 
mand :  he  is,  therefore,  in  all  respects,  within  the  benefit  of  these  author- 
ities, and  ought  not  to  be  made  responsible  for  the  negligence  of  the  plaintiff, 
who  had  it  in  his  power  to  recover  from  the  original  owner  of  the  house,  who 
knew  of  the  sales,  who  never  gave  notice  of  his  claim,  at  the  times  of  sale, 
and  who  has  suffered  so  long  a  period  to  elapse,  before  he  made  a  demand, 
as  to  justify  a  presumption,  that,  whatever  was  due,  has  been  paid.  Cowp. 
109.  If,  indeed,  a  man  will  stand  by,  at  the  time  of  sale,  and  not  disclose 
his  lien,  the  law  deems  him  guilty  of  a  fraud,  and  postpones  his  right  to  that 
of  the  purchaser.  2  Atk.  83  ;  Gilb.  £q.  Bep.  85  ;  1  Yes.  94.  In  the  present 
case,  particularly,  it  would  be  highly  dangerous,  if  the  rule  were  otherwise  ; 
for  there  is  no  record,  as  in  the  cases  of  mortgages  and  judgments,  to  which 
a  man  can  refer  in  order  to  ascertain  the  incumbrances  that  will  thus  affect 
his  purchase  ;  nor  is  there  any  means  by  which  a  remote  purchaser  can  show 
that  the  lien  has  been  discharged  by  his  predecessors. 

It  is  evident,  then,  that  a  lien  of  this  kind  can  only  be  created  by  the 
operation  of  law,  or  the  act  of  the  parties.  It  is  not  pretended,  that  the  de- 
fendant is  liable  from  his  own  act ;  for  he  neither  built  the  house,  nor  as- 
sumed to  pay  the  money  ;  and  when  the  plaintiff  would  avail  himself  of  a 
usage,  it  is  incumbent  upon  him  to  make  strict  proof  of  its  existence  ;  which 
*344l  ^^  ^^  failed  in  doing  upon  this  ^occasion — ^whatever  might  be  the 
^  effect  of  the  testimony,  as  between  Ingles  a^d  Waters,  the  original 
builders  of  the  houses,  to  whom  alone  it  has  any  relation. 

2.  Nor,  on  the  second  point,  is  the  action  authorised  by  the  act  of  as- 
sembly. The  words  relating  to  this  controversy  are,  that  '^  the  first  builder 
shall  be  reimbursed  one  moiety  of  the  charge  of  the  party-wall,  or  for  so 
much  as  the  next  builder  shall  have  occasion  to  make  use  of,  before  he  shall 
in  any  wise  use  or  break  into  the  said  wall,  &c."  Here,  then,  is  the  remedy 
which,  by  operation  of  law,  is  given  to  the  first  builder  :  and  when  a  statute 
gives  a  new  remedy,  the  party  must  take  it  on  the  terms  of  the  act.    8  Borr. 
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Fitzg.  47  ;  :i  Lev.  48  ;  Fitz.  85  ;  1  Vent.  104.  Str.  The  plaintiff  iTaa  em 
powered  to  compel  a  reimbursement  of  the  moiety  of  his  expenses,  before 
Waters  could  use  the  wall  ;  and  if  he  has  neglected  to  do  so,  although  it 
would  perhaps  be  unjust  in  Waters  himself  to  refuse  the  payment,  yet  there 
is  no  legal  or  moral  obligation  that  can  bind  a  subsequent  purchaser  ;  for, 
on  the  spirit  and  words  of  the  act,  he  had  a  right  to  presume  that  the  claim 
was  already  satisfied  ;  or,  if  he  had  known  that  it  was  not,  he  might  have 
insisted  on  some  abatement  in  the  price.  The  first  builder,  indeed,  could 
have  no  greater  lien  than  the  carpenter  or  mason  who  built  the  house.  Id 
England,  where  real  estate  is  not  liable  for  the  payment  of  simple-contracrt 
debts,  if  a  house  descends  to  the  heir,  he  is  not  bound  to  pay  the  carpenter 
that  repaired  it,  who  can  only  resort  to  the  personal  estate  for  satisfaction 
1  Yes.  155.  So,  here,  as  the  plaintiff  allowed  the  second  builder  to  use  the 
party-wall,  before  he  exacted  the  contribution  which  the  law  allows,  it  beoame 
a  matter  of  mere  personal  confidence  ;  and,  however  the  person  of  Watert 
might  be  liable,  his  house  and  lot  were  effectually  discharged. 

For  the  plaintiff)  in  reply. — As  the  defendant  has  not  relied  on  the  stat- 
ute of  limitations  in  his  plea,  no  argument  from  the  lapse  of  time  can  apply. 
Nor  is  it  any  reason  that  the  plaintiff  should  lose  his  claim,  because  the 
sheriff  omitted  or  neglected  to  make  it  known  at  the  time  of  sale  ;  and 
there  is  no  ground  to  presume  (nor  ought  fraud  ever  to  be  presumed,  2  Atk. 
83),  that  the  plaintiff  knew  when  the  sale  was.  Incumbrances  in  law  or 
equity  are  not  altered  or  affected  by  a  sheriff's  sale.  The  sheriff  has  no 
authority  to  bind  a  stranger  to  the  process  under  which  he  sells  :  and  this 
distinguishes  the  case  from  that  of  the  trustee,  whose  acts  are  binding  upon 
the  cestui  que  trust.  It  is  clear,  that  a  mortgage  shall  divest  the  title  of 
a  purchaser,  though  the  mortgage  was  not  mentioned  at  the  sale  ;  for  thci 
sheriff  only  sells  the  i-ight  which  the  defendant  had  in  the  premises.  The 
defendant  ought  to  have  inquired  whether  the  plaintiff's  claim  was  satisfied; 
and  the  law  does  not  help  those  who  sleep,  but  only  those  who  are  active 
and  vigilant. 

The  right  given  by  the  act  of  assembly,  to  be  paid  before,  is  a  new  and 
extraordinary  one ;  for  the  common  law  admits  of  no  compensation  until 
value  received.  There  is  not  any  remedy,  however,  pointed  out  for  the  re- 
covery of  this  new  right ;  and  it  will  *hardly  be  pretended,  that  an  r^o^g 
action  would  lie  before  the  second  house  was  begun  ;  until  which  *• 
time,  it  is  impossible  to  say  how  much  of  the  wall  is  wanted,  nor,  consequent- 
ly, how  much  contribution  is  due.  But  the  plaintiff  does  not  insist  on  this 
new  right ;  he  does  not  ask  for  payment  before,  but  long  after  his  wall  has 
been  used  ;  and  surely,  the  legislature  that  gave  a  right  in  the  former  case, 
must  have  admitted  a  much  stronger  right  to  recover  in  the  latter  ;  for  he 
who  uses  another's  property  is  liable,  at  all  times,  to  pay  for  it.  This,  in- 
deed, is  a  principle  of  natural  justice,  paramount  to  all  acts  of  assembly ; 
and  as  every  continuance  of  a  nuisance  is  as  culpable  as  the  original  offence, 
the  defendant's  continuing  to  occupy  and  use  the  plaintiff's  wall,  is,  in  itself, 
sufficient  to  make  him  liable  to  the  present  demand. 

Shippen,  President. — The  principal  point  in  this  case  is,  whether,  under 
our  act  of  assembly,  the  moiety  of  the  cost  of  a  party- wall  is  a  personal 
charge  against  the  builder  of  the  second  house,  or  such  a  lien  upon  the  houM 
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itself,  as  shall  render  it  liable  to  the  reimbursement  of  the  first  builder,  into 
whose  hands  soever  it  may  come  ? 

Lien  is  a  technical  term,  that  means  a  charge  upon  lands,  nmning  with 
them,  and  incumbering  them  in  every  change  of  ownership ;  as  mortgages, 
judgments,  ground-rents,  &c.  There  are  some  liens,  also,  created  by  statute; 
as,  in  the  very  act  in  question,  where  a  perpetual  lien  is  clearly  given  to  the 
first  builder  of  a  party-wall,  for  so  much  of  his  neighbor's  land,  as  one-half 
of  the  breadth  of  the  wall  shall  cover.  It  is  enacted,  at  the  same  time,  that 
the  second  builder,  having  the  use  of  one-half  of  the  wall,  shall  reimburse 
one-half  of  the  expense  of  building  it ;  which  is  a  reasonable  and  useful 
regulation,  calculated  to  prevent  animosities  and  disputes. 

Whether,  however,  a  purchaser  of  the  second  house,  after  it  is  built, 
shall  be  liable  to  the  claim  of  the  first  builder,  who  has  neglected  or  declined 
to  assist  upon  the  payment,  before  his  wall  was  broken  into,  has  been  made 
a  question,  but,  I  think,  it  is  easily  resolved  by  attending  to  the  expression 
and  manifest  intent  of  the  law. 

The  act  of  assembly  declares,  that  the  first  builder  shall  be  reimbursed  ; 
but  it  also  prescribes  the  time  of  reimbursement  to  be,  before  the  second 
builder  shall  in  any  wise  use,  or  break  into  the  wall.  This,  it  bas  been  ob- 
served, is  an  indefinite  right  of  payment ;  for,  until  the  second  house  is 
begun,  it  cannot  always  be  ascertained  how  much  of  the  wall  will  be  wanted, 
nor,  until  then,  is  there  any  form  of  action  in  which  a  recovery  can  be  had. 
But  this  argument  may,  at  once,  be  obviated,  by  considering,  that  if  a  man 
makes  a  breach  in  my  wall,  he  is  a  trespasser,  and,  generally  speaking, 
I  have  a  competent  remedy  for  the  injury  which  he  has  done.  The  act  of 
assembly,  however,  provides,  that  any  person  whose  lot  joins  upon  my  house, 
^oAfTi  may  lawfully  use  and  break  into  *the  wall,  if  he  has  first  paid  me  a 
^  moiety  of  the  cost  of  building  it.  Now,  although  no  action  will  lie 
to  recover  this  moiety,  until  the  second  house  is  actually  begun,  yet,  if  it  is 
begun,  and  a  breach  made  in  the  wall,  before  the  payment,  the  builder  is 
considered  as  a  trespasser,  notwithstanding  half  of  the  wall  is  raised  upon 
his  ground  ;  and  in  an  action  of  trespass  against  him,  he  could  not  justify 
under  this  act.  Or,  perhaps,  the  plaintiff  might  waive  the  trespass  and 
bring  an  action  on  the  implied  assumption,  for  money  paid  for  the  defend- 
ant's use. 

The  difficulty,  indeed,  of  ascertaining  how  much  the  first  builder  is  eD- 
titled  to  receive,  until  the  second  house  is  erected,  bas  given  rise  to  the 
usage  that  has  been  proved  ;  but  this  extends  no  further  than  to  show,  that 
the  valuation  of  the  party-wall  is  never  made  before  the  second  house  is 
built,  and  often,  not  xmtil  several  years  afterwards.  The  usage,  to  this 
effect,  may  have  a  reasonable  foundation  ;  but  to  reach  the  present  case,  the 
evidence  of  a  usage,  if  at  all  admissible,  ought  to  have  shown,  that,  for  a 
long  scries  of  years,  the  owner  of  the  second  house,  however  remote  from 
the  builder,  was  held  liable  to  pay  the  moiety  of  the  charge  of  the  party- 
wall.     This  has  not,  I  think,  been  satisfactorily  done. 

The  plaintiff  then  contends  for  his  claim,  upon  another  principle,  that,  as 
the  defendant  has  the  use  and  occupation  of  the  wall,  he  ought  to  be  pro- 
portionally liable  for  the  cost  of  building  it  ;  and  this  would  certainly  be 
a  strong  argument,  if  a  lien  actually  existed.  But  if  the  moiety  of  a  party- 
wall  is  only  a  personal  charge  against  the  second  builder,  there  is  no  more 
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reason  that  a  subsequent  purchaser  should  be  responsible  for  that,  than  for 
the  payment  of  a  brickmaker  or  mason.  Considering  it,  therefore,  as  a  lien, 
it  will  bind  the  estate  like  a  mortgage  or  judgment ;  but,  considering  it  as  a 
personal  charge,  the  plaintiff,  upon  an  implied  contract  (as  well  as  the  trades- 
men who  were  employed,  upon  an  express  one)  must  resort  to  Waters  for 
payment  and  satisfaction  of  his  demand. 

This,  therefore,  brings  it  to  the  original  question,  whether,  in  this  case, 
a  lien  exists  or  not  ?  And  the  Court  are  clearly  of  opinion,  that  it  does  not. 
Why,  indeed,  should  the  legislature  have  directed  the  payment  to  be  made 
before  the  breach,  if  they  meant  that  the  second  house  should  be  for  ever 
charged  with  the  cost  of  the  party- wall,  whoever  might  be  the  owner  ?  In 
almost  every  instance  of  a  lien,  there  is  some  record  by  which  it  is  announced 
to  the  public,  and  to  which  every  man  may  have  access.  But  here,  it  is  a 
dormant  transaction  ;  the  claim  is  not  known,  when  the  sale  takes  place,  so 
that  the  purchaser  loses  the  opportunity  of  indemnifying  himself ;  and 
even  if  it  had  been  satisfied  by  the  first  builder,  or  the  intermediate  pur- 
chaser, that  is  a  fact  which  it  cannot  be  in  the  defendant's  power  at  this  time 
to  establish. 

Verdict  for  the  defendant,  (a) 

♦MoKeqg  v.  Orawfobd.  [♦84'^ 

Practice, — Nonrpros. 

In  this  cause,  there  was  a  rule  to  try  next  term,  or  non-pros,  /  the  term 
being  elapsed,  Lefoy^  at  the  settlement  of  the  docket,  signed  the  nonrpros,  in 
XhQ  prothonotary^s  office  ;  and  now,  Armstrong  moved  to  set  it  aside. 

Shippen,  President. — ^This  is  not  like  a  rule  to  plead  or  declare  ;  for  a 
trial  is  a  thing  that  must  be  in  the  face  of  the  country.  A  nonpros,  of  this 
kind  ought,  therefore,  to  be  moved  for  in  court,  when  the  plaintiff  may  as- 
sign reasons  for  the  delay  of  trial. 

The  Coubt  seemed  satisfied  that  the  non-pros,  ought  to  be  set  aside,  but 
at  the  request  of  Levy^  who  thought  he  could  produce  some  authorities  on 
the  subject,  they  only  granted  a  rule  to  show  cause,  &c.  The  rule,  however, 
was  afterwards  made  absolute. 


ia)  s.  p.  Hart  r.  Kucher,  5  S.  &  R.  1 ;  where  it  was  held,  that  if  the  value  of  the 
moiety  of  the  party-wall  be  paid  to  the  first  builder,  by  the  owner  of  the  adjoining  lot, 
the  claim  of  the  former  is  determined,  and  a  purchaser  from  him,  cannot  afterwards 
recover  the  amount,  when  a  second  building  is  erected ;  although  he  has  had  no  notice 
of  such  payment' 

1  And  Bee  Davids  v.  Harris,  9  Pezm.  St  601 ;  no  retrospective  operation.    Dannaker  v.  Riley, 

Todd  V.  Stokes,  10  Id.  166;  Dannaker  t>.  Riley,  trf  avpra;  Bell  v,  Bronson,  17  Penn.  St  868. 

14  Id.  436 ;  White  v.  Snyder,  2  Miles  896.  The  See  Knight  v.  Beonken,  80  Id.  872,  as  to  the 

Law  on  this  point  has  been  altered  by  the  act  effect  of  this  statute. 
10th  i^>ril  1849  (P.  L.  600);  but  that  act  has 
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Practice. 

The  court  will  not  give  referees  instnicUonB  on  a  point  of  law. 

The  Referees  appointed  in  this  cause,  applied  to  the  court  for  ins  .ractioDS 
on  a  point  of  law,  in  order  to  guide  them  in  making  their  report.     But — 

By  TnB  Court. — ^The  referees  must  first  exercise  their  judgment,  upon 
the  lights  they  have  received  ;  and  the  question,  being  afterwards  brought 
regularly  before  us,  wo  will  determine,  whether  they  have  acted  right  or 
not.  It  would  not  only  be  an  inconvenient  practice,  but,  in  a  great  degree, 
destructive  of  the  principle  and  uses  of  a  reference,  if  such  applications  were 
to  be  complied  with  ;  and  therefore,  we  think  it  is  proper  to  avoid  establish* 
ing  a  precedent,  (a) 

*848]  *Penman  et  al.  v.  Wayne. 

Foreign  attachment. 

Uindief  wlni  drcmnstanoes,  a  person  may  be  considered  a  reMaii  in  tlie  state. 

This  cause  came  again  before  the  court,  in  consequence  of  the  former 
decision,  that,  on  the  rule  to  show  cause  why  the  writ  should  not  be  quashed, 
'^  the  defendant  may  controvert  the  fact  of  his  not  being  resident  in  the 
state  for  two  years  next  before  the  writ  issued,"  which  was  stated  in  the 
deposition  filed  on  the  part  of  the  plaintiff,  in  order  to  ground  a  capias 
against  him,  notwithstanding  his  being  a  freeholder.     See  ante^  p.  241. 

Sergeant,  now  produced  an  additional  affidavit,  setting  forth,  that  the 
defendant  had  left  this  state,  and  resided  in  Georgia  (where  he  had  con* 
siderable  property),  for  upwards  of  fifteen  months,  next  before  the  writ 
issued. 

In  opposition  to  which,  Lewis  examined  a  witness,  who  proved  that  the 
defendant  had  a  real  estate  in  Chester  county,  whereon  hifl  wife  and 
several  children  constantly  resided  ;  that  he  had  expressed  an  intention  of 

(a)  Afterwards,  in  June  term  1789,  the  point  of  law  was  argued  on  the  report  of 
the  referees.  The  action  was  brought  against  the  defendant,  as  administrator  of  Robert 
Smith,  on  a  bond  taken  by  Geyer  from  the  administrator,  for  the  intestate's  debt,  naming 
himseH  administrator.  The  question  was,  whether  the  plaintiff,  on  the  judgment  against 
the  administrator  on  this  bond,  could  take  the  estate  of  the  intestate  in  execution  ? 

It  was  argued  by  Sergeanty  Fisher  and  Wilson^  that  he  could  not ;  it  being  the  prop- 
er debt  of  ^he  defendant  himself,  and  they  cited  several  authorities. 

Ingersoll,  on  the  part  of  the  plaintiff,  said,  that  on  considering  the  law,  he  had  no 
encouragement  to  argue  it 

Shippbn,  President — The  case  having  been  broke  at  the  last  court,  I  have  looked  into 
the  point,  and  find  other  cases  than  those  cited  at  the  bar,  which  show,  that  a  creditor 
taking  a  bond  from  the  executor  or  administrator,  discharges  the  old  debt ;  that  ihe 
calling  himself  executor  or  administrator,  in  the  bond,  is  surplusage,  and  that  he  is 
chargeable  only  in  his  own  right  1  Mod.  225  ;  10  Id.  254 ;  Cra  Eliz.  406 ;  9  Oa  98 ; 
Vin.,  Ex.,  804.» 

>  See  Grier  V.  Huston,  8  S.  Ac  R.  406;  Com-     Ndgh,  Id.  114;   Shields  «.  Owen,  1  Bairis 
iwealth  V.  Shryock,  15  Id.  69;  Darling  9.     1% 
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selling  hiH  property  in  Georgia  ;  that  he  never  meant  permanei-tly  to  "eside 
there,  but  went  thither  upon  particular  business  ;  and  that  as  soon  as  that 
was  trauHacted,  he  designed  to  return  to  his  estate  and  family  in  Penn- 
sylvania. 

Tub  Couirr  were  unanimously  and  clearly  of  opinion,  that,  upon  these 
circumstances,  the  defendant  ought  to  be  considered  as  a  resident  of  the 
state  of  Pennsylvania,  and  was  entitled  to  his  privilege  as  a  freeholder. 

Whereupon,  the  rule  to  show  cause  why  the  writ  should  not  be  quashed, 
was  made  absolute,  (a) 

Babnabd  v.  Fisld. 
PrwUege  of  freeholders, 

A  <Mpiaa  cannot  iaane  againit  a  freeholder,  even  though  the  plaintiff  directs  tlie  iheriff  to  atooept 
his  appearance. 

Rule  to  show  cause  why  the  capias  issued  in  this  case  should  not  be 
quashed,  the  defendant  being  a  freeholder.  As  the  plaintiff  had  delayed 
issuing  process,  until  within  three  or  four  days  of  the  term,  he  could  not 
issue  a  summons  (which  must  be,  at  least,  ten  days  before  the  return),  but 
he  had  directed  the  sheriff  to  accept  the  defendant's  appearanee,  by  an  in- 
dorsement on  the  capiat. 

JBecUl^y  in  showing  cause  against  the  rule,  observed,  that  the  words  of 
the  act  were,  that  a  freeholder  should  not  be  arrested  or  detained  ;  that  in 
the  mode  here  adopted,  there  had  been  no  detention ;  and  that  it  was 
sanctioned  by  an  uniform  practice  in  similar  cases. 

Tod  insisted,  for  the  defendant,  that  in  no  case,  upon  no  terms,  shall  a 
capias  issue  against  a  freeholder,  unless  ho  is  brought  within  the  exceptions 
of  the  act. 

*Shippkk,  President. — ^The  act  of  assembly  expressly  directs  that  r^o^g 
the  process  to  be  issued  against  a  freeholder,  shall  be  a  summons,  ** 
Upon  the  writ  which  has  issued  in  this  case,  the  defendant  must  be  ar- 
rested, before  his  appearance  can  be  accepted ;  and  it  might  hereafter  be 
doubted,  under  our  act  of  assembly,  whether  in  submitting,  even  upon  those 
terms,  to  the  capias^  he  has  not  forfeited  his  privilege  to  be  sued  by  a  turn- 
mons. 

The  rule  made  absolute,  (d) 

(a)  See  Lazarus  Bamet's  case,  and  Taylor  «.  Knox,  anU^  p.  152  and  158,  and  th« 
cased  cited  in  the  notes,  as  to  the  circumstances  which  render  a  person  an  inhabitant 
under  the  attachment  laws. 

(b)  Notwithstanding  the  decision  in  this  case,  writs  of  eapicu  are  frequently  issued 
against  freeholders,  with  directions  to  the  sheriff  to  accept  the  defendant's  appearance ; 
and  the  practice  seems  to  be  in  some  measure  countenanced  by  the  rules  of  tie  supreme 
court,  and  of  the  district  court,  which  direct  the  mode  of  proceeding,  when  ^  writ  ia 
Indorsed  **  no  bail  required." 
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Practice. — HiUe  of  reference. 

Thsbb  was  a  rale  of  reference  in  this  cause,  the  report  to  be  made  to 
next  term.  After  the  next  term,  however,  the  referees,  who  had  never  met 
on  the  business,  were  changed  by  consent,  and  the  report  made  returnable 
into  office:  Whereupon,  it  was  said  by  Shippkn,  President,  that  the 
rule  for  reporting  to  the  next  term,  was  expired  by  its  own  limitatioD, 
and  the  case,  in  that  respect,  open  to  any  new  agreement  of  the  parties,  (a) 


Bapbljb  et  al.  v.  Emoby. 

Interest. 

On  the  trial  of  this  cause,  it  was  ruled  by  Shippen,  President,  that 
where  one  man  has  received  money  belonging  to  another,  and  has  retained 
it,  without  the  consent  of  the  owner,  it  is  to  be  considered  in  the  same 
light  as  money  lent,  and  ought  to  carry  interest.  He  said,  that  this  case 
was  clearly  distinguishable  from  that  of  goods  sold  and  delivered,  where 
no  money  actually  passes  between  the  parties,  and  interest  is  not  due  of 
course,  (d) 

OzLET  V.  CowpEBTHWAirs,  SherifiE. 

Seplevin-hond. 

The  theriff  is  respoosiUe  that  the  soroties  in  a  repleyin-bond,  ahall  proro  snflidgnt  on  the  tw- 
mination  of  the  trial 

This  was  an  action  against  the  sheriff  for  taking  insufficient  sureties  on 
a  replevin-bond;  and  the  question  materially  discussed  on  the  trial,  was, 
whether  a  sheriff  is  responsible  that  the  sureties  shall  prove  sufficient  on  the 
event  of  the  replevin;  or  only  that  they  were  of  good  credit  at  the  time  of 
their  entering  into  the  bond  ? 

^  ,  ^Sergeant,  for  the  plaintiff,  observed,  that  the  defendant  in 
-I  replevin  could  not  control  the  sheriff  in  accepting  or  rejecting  the 
sureties,  and  therefore,  he  ought  not,  in  justice,  to  be  affected  by  their 
eventual  insolvency;  and  he  insisted,  that,  in  law,  the  sheriff  takes  them  at 
his  peril,  and  is  answerable  for  their  proving  sufficient.  Gilb.  on  Dist.  67, 
176;  1  Bac.  Abr.  207. 

Zev^y  for  the  defendant,  stated  the  history,  nature  and  duties  of  the 
sheriff's  office  from  Robertson's  Charles  the  Fifth,  1  Vol.  p.  213,  and  con- 
tended, that  if  a  sheriff  discharged  his  duty  bond  fide^  and  with  reasonable 

(a)  In  Shaw  v.  Pearce,  4  Binn.  485,  the  rule  directed  the  report  to  be  made  "to  the 
nAzt  court,"  and  it  was  held,  that  a  report  might  be  made  to  any  succeeding  term,  and 
t4>an  adjourned  court,  as  part  of  the  term. 

{J})  See  the  note  to  Henry  «.  Risk,  ante^  265.  And  see  Brown  c.  OampbeU,  1  8.  A  tt» 
106 ;  King  «.  Diehl,  9  Id.  409;  Jacobs  «.  Adams,  cmte^  62. 

866 


1W8]  OF  PHILADELPHIA  COTJNTT.  8W 

Oxlej  T.  Cowperthwaito. 

diligence,  he  was  not  responsible  for  consequences  which  lo  human  fore- 
sight could  penetrate  or  prevent. 

Shippen,  President. — ^The  only  point  for  decision  is,  whether  the  sheriff 
is  responsible  for  the  sufficiency  of  the  sureties  at  the  time  of  taking  the 
bond;  or  at  the  end  of  the  suit,  when  the  landlord  has  established  his  right 
to  the  rent  for  which  the  goods  were  distrained? 

The  case  of  a  bail-bond  differs,  I  think,  in  one  respect,  at  least,  from  a 
replevin-bond;  for  the  sufficiency  of  the  former  may  speedily  be  inquired 
into,  but  the  latter  must  wait  the  event  of  the  replevin,  which  may  be  sus- 
pended for  several  years,  until,  perhaps,  by  the  vicissitudes  of  trade  and  for- 
tune, the  sureties  have  become  insolvent.  This,  therefore,  is  certainly  a  hard 
part  of  the  sheriff's  duty.  But  there  is  likewise  a  hardship  in  the  case  of 
the  landlord;  for,  by  the  replevin,  he  is  divested  of  the  immediate  security 
of  his  tenant's  goods,  and  yet  has  no  right  to  interfere  in  the  choice  of  the 
sureties  that  undertake  to  see  them  returned  when  he  has  establislied  his 
demand. 

From  this  view,  then,  it  certainly  seems  reasonable,  that  he,  who  is  ex- 
clusively authorised  to  take  and  judge  of  the  security,  should  rather  be 
affected  by  its  eventual  insufficiency,  than  he  who  has  no  right  to  question 
its  validity.  The  authorities,  indeed,  are  positive,  that,  if  the  sureties  do 
not  prove  sufficient,  the  sheriff  is  liable;  and,  although  the  case  must  fre- 
quently have  happened,  no  contrary  decisions  can  be  produced;  for  in  -3fwr- 
doch  V.  Will  {antCy  p.  341)  and  Wdch  v.  Proctor^  both  lately  tried  here, 
the  counsel  put  the  cases  upon  the  point  of  insufficiency  of  the  sureties  at  the 
time  of  taking  them;  so  that  the  present  point  never  came  in  question. 

That  the  policy  of  the  law  in  this  respect  bears  hard  upon  the  sheriff, 
may  be  a  reason  with  the  legislature  to  make  some  new  provision  for  an 
inquiry  into  the  sufficiency  of  the  bail,  in  an  earlier  stage  of  the  cause;'  but 
cannot  be  a  justification  for  our  deciding,  at  this  time,  contrary  to  an  estab- 
lished principle. 

The  Court  are,  therefore,  clearly  of  opinion,  that  the  verdict,  on  the 
question  of  law,  ought  to  be  in  favor  of  the  plaintiff. 

And,  accordingly,  the  jury  gave  the  plaintiff  damages  to  the  value  of  the 
goods  at  the  time  they  were  distrained,  (a) 

(a)  The  same  point  was  decided  by  the  supreme  court,  in  Pearce  v.  Himiphreys,  14 
S.  &  R.  23.  Judge  Duncan,  who  delivered  the  opinion  of  the  court,  alluding  to  the  al- 
leged hardship  of  the  rule  towiird:s  the  sheriff,  said,  "  with  all  this  impression  of  the 
hiurdship  of  the  case,  the  court,  thirty-eight  years  ago  adhered  to  the  ancient  law,  which 
no  supposed  hardship  would  justify  a  departure  from :  the  decisi  >n  of  Ozley  «.  Cow- 
perthwaite  has  ever  since  been  received  as  the  law  of  the  land." 

1  The  acts  of  lOth  April  1878  (P.  L.  776)»     vision  for  Philadelphia  and  Allegheny  ooun 
and  19th  May  1871  (P.  L.  986),  make  such  pro-     ties. 
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Walton  v.  Willis. 
Partition  in  tlie  Orphans^  CauH. 

Under  the  act  of  1764,  the  eldest  son  of  the  eldest  son  of  on  intestate  was  held  to  be  entitled  to 
an  estate  which  could  not  be  divided,  at  tiie  valuation,  in  the  same  manner  as  his  father. 

A  decree  of  the  orphans'  court,  on  a  partition  of  an  intestate's  estate,  was  set  aside,  becauso 
there  was  no  provision  made  for  a  tenant  by  the  curtesy. 

Tlie  fee  of  an  estate,  adjudged  to  the  heir-at-law,  does  not  vest  in  him,  until  he  has  paid  or  secured 
the  shares  of  tlie  valuation  money,  to  those  entitled  to  it. 

This  was  au  api^eal  from  the  Orphans'  Court  of  the  county  of  Phila- 
delphia. It  was  argued  in  January  term,  by  Levy  and  Ttlghmany  for  the 
appellant ;  and  Sergeant  and  IngersoU^  for  the  appellee.  And  now,  the 
Chief  Justice  stated  the  case,  and  delivered  the  opinion  of  the  court,  in  the 
following  manner. 

McEean,  Chief  Justice. — Elizabeth  Willis  being  seised  of  a  messuage 
and  lot  of  l:ind  in  the  city  of  Philadelphia,  with  the  appurtenances,  died 
intestate,  leaving  issue,  a  daughter  named  Elizabeth,  who  had  intermarried 
with  Samuel  Walton,  the  appellant,  and  by  him  had  issue,  two  sons,  Joseph 
and  Boaz  ;  and  four  grandchildren,  to  wit,  Thomas,  the  respondent,  Solomon, 
Musgrove  and  Rebecca,  being  the  children  of  her  son  Solomon  Willis, 
deceased,  who  had  died  before  her,  intestate.  The  daughter,  Elizabeth 
Walton,  died  after  her  mother,  and  her  husband,  the  appellant,  and  their 
two  children,  before  named,  survived  her.  Thomas  Willis,  the  respondent, 
applied  by  petition  to  the  Orphans'  Court  of  the  county  of  Philadelphia, 
held  on  the  1st  of  April  1782,  for  a  partition  of  the  premises ;  or,  if  they 
could  not  be  divided,  without  prejudice  to,  or  spoiling  the  whole  estate,  that 
a  valuation  thereof  might  be  made,  agreeable  to  the  directions  of  the  acts  of 
assembly  in  such  case  made  and  provided.  An  inquest  was  accordingly  had, 
and  a  return  made,  that  the  premises  could  not  be  divided,  without  prejudice 
to,  or  spoiling  the  whole,  and  valuing  the  same  at  358^.  This  return  was 
confirmed  by  the  court,  on  the  lOth  of  June  1782,  and  the  premises  were 
adjudged  to,  and  accepted  by  Thomas  Willis,  the  respondent,  at  the  above 
valuation  ;  and  for  securing  the  payment  of  that  sum,  in  due  proportions,  to 
^  -  the  other  grandchildren,  he  offered  to  the  court  two  sureties,  who 
J  were  approved  of,  and  directed  to  *give  bonds  in  the  office  of  the  clerk 
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of  the  court,  unto  the  other  grandchildren,  for  then:  respective  shares ; 
but  no  such  bonds  or  security  have  yet  been  given. 

On  these  proceedings,  an  appeal  is  brought  before  this  court ;  and,  upon 
the  argument,  the  counsel  have  done  great  justice  to  their  respective  clients. 
It  was  our  wish,  however,  that  the  opinions  and  practice  of  the  several 
orphans'  courts  of  Pennsylvania  had  been  asceitaincd,  in  cases  of  this 
description ;  and  that  we  might  be  informed,  whether  any  case,  upon 
similar  principles,  had  been  ever  determined  in  the  supreme  court ;  for  we 
should  be  exceedingly  cautious  in  pronouncing  a  judgment  that  might  shake 
estates  held  in  this  way.  As  we  have  not  yet  obtained  full  satisfaction  on 
this  head,  we  would  still  wish  to  defer  giving  our  opinion  ;  but  that  we 
think  it  proper,  from  the  length  of  time  the  cause  has  been  under  advisement, 
to  proceed  upon  the  lights  we  have  received. 

On  the  part  of  the  appellant,  six  exceptions  have  been  taken  to  the  pro- 
ceedings in  the  orphans'  court. 

1.  That  it  is  nowhere  mentioned,  who  are  the  representatives  of  Eliza- 
beth Willis,  the  intestate ;  nor  into  how  many  parts  the  estate  should  be 
divided  ;  but  the  whole  is  left  to  the  sheriff. 

2.  That  the  court  have  adjudged  the  estate  to  a  grandson  ;  whereas, 
they  had  no  authority  to  go  beyond  the  first  degree  in  the  descending 
line. 

3.  That  even  if  the  acts  of  assembly  did  empower  the  court  to  go  far- 
ther, to  wit,  to  the  grandchildren,  yet  that  the  adjudication  ought  to  have 
been  to  all  the  children  of  the  eldest  son,  and  not  to  his  eldest  son  exclu- 
sively. 

4.  That  no  provision  is  made  for  the  appellant,  Samuel  Walton,  who  is 
tenant  by  the  curtesy  of  his  wife's  share,  to  wit,  of  a  third  part,  in  three 
i>arts  to  be  divided. 

5.  That  the  judgment  is  uncertain  with  respect  to  the  valuation  money  ; 
Inasmuch  as  the  amount  of  each  share  is  not  particularized,  nor  the  time  of 
payment  limited. 

6.  That  the  partition  ought  to  have  been  made  by  one  inquest,  if  prac- 
ticable ;  but,  if  not  practicable,  and  so  returned,  the  valuation  ought  to  have 
been  made  by  another  inquest ;  and  that,  on  the  whole,  no  estate  can  be 
vested  in  lliomas  Willis,  by  his  acceptance  at  the  valuation,  as  no  security 
has  yet  been  given  for  the  money. 

The  weight  of  these  exceptions  depends  upon  the  due  construction  of  the 
act  of  assembly,  entitled,  '^  An  act  for  the  better  settling  of  intestates'  es- 
tates," the  supplement  to  that  act,  and  the  practice  under  both  of  them. 

1.  With  respect,  to  the  first  exception  ;  we  think,  it  will  be  well  for  the 
party  praying  for  a  partition  of  an  intestate's  real  estate,  to  be  particular  in 
the  names  of  the  persons  entitled  to  shares,  and  of  the  property  of  each  : 
and  in  this  respect  to  pursue  the  form  of  a  declaration  in  partition,  and  of 
the  return  of  a  writ  de  partitione  facienda.  But  to  reverse  an  inquest  for 
this  omission,  would  certainly  affect  ""many  estates,  as  these  proceed-  1-41350 
ings  in  the  orphans'  courts  are  frequently  drawn  by  persons  not  much  •■ 
skilled  in  strict  forms  ;  and  in  the  present  case,  as  the  return  of  the  sheriff 
has  been,  that  the  estate  could  not  be  divided,  without  prejudice  to  or  spoil- 
ing the  whole,  no  wrong  or  damage  seems  to  have  been  done  to  any  one^ 
For  these  reasons,  we  must  overrule  this  objection. 
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2.  The  second  exception  introduces  a  question,  whether  a  grandson,  that 
is,  the  eldest  son  of  the  eldest  son  of  an  intestate,  is  entitled  to  an  estate, 
which  cannot  be  divided,  at  tlie  valuation,  in  the  same  manner  as  his  father? 
and  this  must  be  decided  by  tlie  words,  purview  and  the  intent  of  the  legis- 
lature, in  the  two  acts  of  assembly  which  have  been  already  cited.  The 
main  intent  of  these  acts  appears  to  have  been,  that  real  estates  should  be  di- 
vided among  the  children,  or  representatives  in  the  descending  line  of  an 
intestate  ;  and  not  descend  to  the  heir  at  the  common  law.  But  a  secondary, 
and  the  next  intent,  seems  to  have  been,  to  prevent  estates  from  being  split 
and  frittered  into  many  parts,  to  their  manifest  prejudice  ;  and,  accordingly, 
it  is  provided,  that  where  that  would  happen,  the  eldest  son  or  heir-at-law, 
should  have  his  election  of  taking  the  land  at  a  valuation,  to  be  made  in  the 
manner  prescribed  in  the  acts. 

The  reason  of  a  law  will  have  great  influence  in  determining  its  extent ; 
and  on  the  present  occasion,  the  reason  alluded  to,  is  much  stronger  in  the 
case  of  grandson,  than  of  a  son  ;  for,  in  this  case,  the  distributive  shares 
will  probably  be  most  numerous,  and,  consequently,  most  injurious  to  the  land 
by  a  division  or  partition.  The  words  "  heir-at-law,"  in  both  acts,  are  in 
strict  grammatical  construction,  an  expression  or  substitute  for  eldest  son  ; 
but  the  reason  of  the  law,  and  the  usage  ever  since  the  passing  those  acts  of 
assembly  (as  we  have  been  informed)  will  warrant  a  more  extensive  and 
beneficial  interpretation  of  them.  We  think,  therefore,  that  this  objection 
likewise  fails,  (a)  as  well  as — 

3.  The  third  objection,  which  we  overrule — Thomas  being  alone  the  heir 
at  common  law. 

4.  But  the  fourth  exception  appeara  to  the  court  to  be  fatal.  There 
ought  to  have  been  a  provision  made  for  Samuel  Walton,  who  had  an  estate 
for  life  by  the  curtesy,  and  yet  he  is  not  even  named  in  the  sentence  or 
decree  of  the  court  below.  When  a  writ  de  partitione  fcu^enda  is  issued, 
the  sheriff  is  obliged  to  summon  all  the  parties  to  attend  ;  and  if  they  do 
attend,  he  must  make  the  partition  in  their  presence.  The  same  thing  is  not^ 
indeed,  expressly  required  in  the  partition,  or  valuation,  to  be  made  under 
the  acts  of  assembly  ;  yet  natural  justice,  and  the  constant  rules  of  all  courts 
require,  that  every  person,  who  is  interested  in  the  proceedings,  should  be 
summoned  and  heard.  3  Mod.  3V8.  It  may  not,  perhaps,  be  the  practice, 
nor  is  it  necessary  in  this  case,  that  it  should  be  set  out  in  the  return,  by  the 
inquest,  though  we  would  wish  that  to  be  done  ;  but  it  is  essential  to  justice, 
that  all  parties  should,  in  fact,  have  notice.  On  the  proceedings  before  the 
orphans'  court,  the  appellant  has  not  been  made  even  a  party  in  the  de- 
^       -   cree  ;  and  the  presumption,  of  course,  is,  that  he  was  neither  *8um- 

-1  moned  nor  present.  If  he  had  been  present,  he  might  possibly  have 
urged  such  arguments,  as  would  have  induced  the  inquest  to  have  put 
a  higher  estimate  or  value  upon  the  premises,  and  an  opportunity  ought  to 
have  been  given  to  him  for  that  purpose. 

(a)  Under  tho  act  of  1794,  it  has  been  held,  that  the  children  of  the  eldest  son  of 
an  intestate,  who  died  in  the  lifetime  of  the  intestate,  succeed  as  well  to  the  priority 
of  choice,  which  their  father  would  have  had,  if  he  had  survived  the  intestatei,  as  to  hia 
bhare  of  the  estatOi  Hersha  «.  Brenneman,  6  S.  &  R.  2.  And  see  Kline  v.  Graysoii,  4 
Binn.  225. 
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5.  As  to  the  fifth  exception  ;  there  does  not  appear  to  be  safflcient  oer* 
tainty  in  the  sentence  of  the  court ;  inasmuch  as  the  purparts  of  the  valua- 
tion money  are  not  specified,  nor  the  time  of  payment  fixed.  But  this  court 
might  reduce  both  these  points  to  certainty,  were  there  no  other  exceptions  ; 
and  in  that  case,  the  whole  costs  of  the  appeal  would  fall  upon  the  re- 
spondent. 

6.  On  the  sixth  exception,  we  must  observe,  that  the  practice  in  the 
orphans'  courts  has  been  to  direct  the  same  inquest,  which  is  appointed  to 
make  a  partition  of  real  estate,  if  that  cannot  be  done  without  prejudicing 
the  whcte,  then  to  make  the  valuation.  Thif>  court,  therefore,  will  not  now 
undertake  to  alter  this  long-established  practice,  though  it  is  liable  to  some 
exceptions.  But  we  are  of  opinion,  that  the  fee  in  the  premises  cannot  yet 
be  vested  in  Thomas  Willis,  as  he  neither  paid,  nor  secured  the  payment  of 
the  valuation  money  to  those  who  are  entitled  to  receive  it. (a) 

Upon  the  whole,  let  the  sentence  and  decree  of  the  Orphans'  Court  be 
reversed. 


Sbspublioa  v.  Campbell. 
Forcible  entry. 

This  was  an  inquisition  of  forcible  entry,  Ac,  taken  before  two  justioefi 
of  Lancaster  county.  The  proceedings  being  removed  by  certiorcuri  into 
this  court,  Bradford  now  moved  that  they  might  be  quashed  ;  and  showed 
for  cause,  that  the  defendant  is  stated  in  the  inquest  to  have  been  possessed, 
but  no  estate  or  term  is  laid ;  which,  he  said,  was  adjudged  to  be  insuffi- 
cient in  a  case  of  Respublica  v.  Scott ;  the  court  there  observing  that  Haw- 
kins was  express,  that  an  inquisition  of  forcible  entry,  A;c.,  Will  not  lie  in 
the  case  of  a  tenant  at  will. 

By  thb  Coubt. — ^Let  the  proceedings  be  quashed,  (d) 


Boss  V.  Clabkb. 
Foreign  attaohment. 

Monejr  paid  into  the  hands  of  the  prothonotary,  in  satisfaction  of  a  judgment,  is  not  the  tobjeot 
of  a  foreign  attachment,  at  the  suit  of  the  former  defendant. 

FoBBiON  Attachmbn7.  Clarke,  the  defendant  in  this  case,  had  obtained 
judgment  upon  a  scire  facias  against  Ross,  the  plaintiff,  as  special  bail  of 
one  Munro  ;  and  a  stay  of  proceedings  was  entered,  until  the  ensuing  term, 
when  Ross  was  to  pay  the  money  recovered  into  court,  if,  before  that  time, 
the  original  debtor  had  not  satisfied  the  debt.  The  stay  being  elapsed,  Ross 
paid  the  money,  but  upon  an  apprehension  that  payment  might  have  been 
made  by  Munro,  though  no  accounts  were  received  of  it,  he  inmiediately 
issued  this  foreign  attachment  against  Clarke,  and  laid  it  in  the  hands  of  the 
prothonotary. 


(a)  Smith  v,  Scudder,  11  S.  &  R.  825. 

(5)  See  -Respublica  v.  Shryber,  ante^  p.  68,  and  th«  cases  dted  thflre» 
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♦On  a  nile  to  show  cause  why  the  writ  should  not  be  quashed,  Moylan 
contended,  thai  foreign  attachments  might  be  laid  in  any  hands  whatno- 
syer ;  that,  in  England,  they  issued  out  of  an  inferior  court,  and,  there- 
fore, could  not  call  money  from  a  superior  jurisdiction  ;  but  that  this 
reason,  which  governed  all  the  adverse  cases  determined  thoie,  did  not 
apply  under  the  law  or  practice  of  Pennsylvania. 

CoXy  in  support  of  the  rule,  obseiTed,  that  there  are  many  instanoes 
where  attachments  would  not  lie,  besides  the  one  mentioned  by  his  opponent. 
A  debt  due  by  recovery  on  record,  cannot  be  attached  ;  nor  goods  levied  in 
execution  hy  fieri  facias  (Com.  Dig.  424);  nor  property  of  a  sovereign  state 
{NatJian  v.  VirginiOy  ante^  p.  77,  in  note).  But  he  contended,  that  the  mis- 
chief would  be  intolerable,  if  the  effects  of  one  suit  could  be  thus  drawn 
into  perpetual  litigation  by  another. 

Bt  thb  CoiTBT. — The  money  is  to  be  considered  in  the  same  state,  as  if 
it  had  been  paid  into  the  hands  of  the  sheriff.  If  a  proceeding  of  this  kind 
were  allowed,  there  could  be  no  end  to  suits.  We  are  unanimously  of 
opinion,  that  the  foreign  attachment  has  issued  irregularly,  and  ought  to  be 
quashed. 

The  rule  made  absolate.(a) 

Habt  et  cH.  V.  James.    Two  Actions. 

Referenoe. 

Beferees  have  no  power  to  oonaolidate. 

Where  referees  had  made  otM  report,  in  two  several  actions  referred  to  them,  on  promiMoiyiioCe^ 
and  afterwards  filed  a  supplementary  report,  distinguishing  the  sums  fonnd  in  each  action,  the 
court  set  aside  both  repoits. 

Where  referees  were  to  report  to  the  nestt  term,  it  was  held,  that  the  agreement  did  not  anthorise 
the  issuing  an  execution,  upon  a  report  into  office,  during  vacation ;  although  a  term  had  inter- 
vened between  the  entering  the  rule,  and  the  appointment  of  referees. 

TuESB  actions  were  brought  upon  three  promissory  notes,  two  of  which 
(included  in  one  declaration)  had  been  indorsed  to  the  bank  ;  and  the  third 
was  in  the  possession,  of  Messrs.  Hartshorne  &»  Large,  as  a  collateral  security 
from  the  plaintiffs,  for  the  payment  of  a  debt  amounting  to  nearly  the  sum 
mentioned  in  the  note.  In  both  actions,  judgment  had  been  entered,  geu« 
erally,  on  the  28th  day  of  April  1788,  with  an  agreement  in  each,  that  the 
quantum  should  be  ascertained  by  a  reference,  and  a  report  made  to  next 
term.  Tlie  referees,  however,  were  not  appointed  until  the  8th  of  July 
17w8,  six  days  after  the  commencement  of  the  term,  and  they  made  no  re- 
port until  the  5  th  of  August  following  ;  when  one  report  was  made  in  favor 
of  the  plaintiffs,  for  one  sum,  including  what  was  due  in  both  actions.     On 


(a)  In  McCarty  v.  Emlen,  2  Yeates  190,  s.  c.  DalL  277,  it  was  held,  that  a  debt  {» 
tuit  might  be  attached  in  the  hands  of  the  defendant  in  the  suit  G.  J.  IIgKbak,  how* 
ever,  in  the  course  of  his  opinion,  recognised  the  case  in  the  text,  as  one  In  which  an  ai> 
tachmcnt  would  not  lie.' 

>  So,  the  proceeds  of  an  execution,  in  the     Id.  407 ;  Bentlejr  v.  Glegg^  1  daik  411 ;  a  a 
hands  of  the  sheriff,  cannot  be  attached.    Fritz     Grooeen  «.  MoAUiater,  UL  SftV. 
V.  Better,  2  W.  ft  &  897 ;  Taylor  v.  Hame»  4 
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the  8th  of  August,  the  plaintiffs  applied  for  writs  of  execution ;  but,  pon 
the  prothonotary's  expressing  a  doubt  as  to  the  manner  of  issuing  them,  on 
account  of  this  consolidation  of  the  sums  in  the  report,  the  plaintiffs  pre- 
vailed on  the  referees,  separately,  and  without  the  consent  or  knowledge  of 
the  defendant,  to  sign  the  following  explanatory  certificate :  '^  For  the 
better  explanation  of  our  report  in  the  actions  of  John  Hart  and  Chamloss 
Hart  against  Benjamin  James,  we  find  due  to  the  plaintiffs  in  the  first  action 
the  sum  of  325/,  19«.  5d.f  and,  in  the  second,  the  sum  of  668/.  2s.  9df."  This 
certificate  was  filed  on  the  15th  of  August,  when  writs  oi Jieri  facias  were 
taken  out,  without  giving  notice  of  the  report  to  the  defendant ;  who,  how- 
ever, accidentally  Iieard  of  it,  and  on  the  18th  of  August,  after  the  execu- 
tions were  issued,  he  filed  the  following  exceptions. 

*1.  ITiat  one  report  is  made  in  two  actions,  severally  referred.         [*366 

2.  That  the  referees  filed  a  supplementary  report,  without  the 
knowledge  of  the  defendant,  at  the  instance  of  the  plaintiffs. 

3.  That  the  first  report  is  on  condition,  and  therefore,  the  referees  have 
mistaken  a  plain  point  of  law  ;  the  second  report  being  made  after  their  au- 
thority had  expired. 

4.  That  the  promissory  notes  for  which  the  actions  were  brought,  are  not 
in  the  plaintiff^s  hands,  but  assigned  for  a  valuable  consideration,  and  there- 
fore, there  is  no  legal  cause  of  action. 

l^e  exceptions  being  opposed  by  Msher,  for  the  plaintiffs,  and  supported 
by  IngersoU  and  DaUajs^  for  the  defendant,  the  Coubt  seemed  clearly  of 
opinion,  that  the  first  report  could  not  be  maintained  ;(a)  that  the  supple- 
mentary report  was  irregular  :  and  that  the  rule  of-  reference  to  report  to 
next  term,  did  not  authorise  the  issuing  executions  upon  the  report  into 
ofiice,  during  the  vacation  (particularly  without  notice  to  the  defendant), 
although  a  term  had  intervened  between  the  entering  of  the  rule,  and  the 
appointment  of  the  referees.  (6) 

No  opinion  was  given  on  the  other  points,  but  the  execution  and  report 
were,  for  the  above  reasons,  set  aside,  and  the  actions,  by  consent,  referred 


Stabbet^s  Casb.(c) 
Primlege. 

One  attending  court,  as  a  suitor,  is  not  privil^;ed  from  arrest  on  a  m.  m. 

Hbkbt  Stabbet,  while  attending  the  court  as  a  suitor,  was  taken  by  a 
ea.  sa,f  and  Chambers  moved  that  he  might  be  discharged  from  the  arrest, 
citing  4  Bac.  421  ;  3  BL  Com.  289  ;  2  Str.  1094  ;  1  Barn.  17. 

Yeates  and  C.  Smith  opposed  the  motion,  and  contended,  that  there  was 
a  distinction  between  an  arrest  on  mesne,  and  on  judicial  process ;  for 
though,  in  the  former  case,  the  court  would  discharge  a  suitor,  witness,  <feo., 

(a)  See  Brown  v.  Scott,  ante^  p.  145,  and  the  note  to  that  case. 

(b)  SeeBarre  v.  Afflock,  2  Yeates  274. 

{c)  Determined  at  Sunbury,  N.  P.,  on  the  11th  of  November  1788,  before  the  Oiiiif 
JcencK  and  Mr.  Justice  Rush. 
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from  an  arrest  made  during  an  attendance  iipoii  aeniy  yet,  la  the  latter, 
they  would  not,  because  the  party  would  aftei-wards  be  remediless.  Wood's 
Inst.  303,600;  4  Com.  Dig.  475;  11  Mod.  234,  252.  There  is,  likewise, 
another  reason  :  the  capias  on  mesne  process  might  be  taken  out  merely  on 
a  /suggestion  ;  but  in  judicial  process,  the  debt  is  certain,  and  fixed  by  the 
judgment  of  the  court. 

Chambers  and  JBartlj/y  in  reply.  The  protection  of  suitors,  A;c.,  is  estab- 
lished, to  promote  an  equal  administration  of  justice,  and  to  prevent  the 
oppression  of  a  rich  and  powerful  man,  over  a  poor  one  who  is  soliciting 
justice.  There  is  no  express  authority  that  extends  the  doctrine  to  this  case  ; 
but  in  4  Com.  575,  tit.  Priv.,  it  is  laid  down,  that  an  execution  shall  not  be 
discharged,  yet,  if  the  party  who  procured  it,  will  not  consent  to  a  discharge, 
ho  shall  himself  be  committed.  The  books  cited  in  Comyns,  Crompton,  and 
Wood's  Inst,  are  of  little  authority. 

^,og,^n  *McKeak,  Chief  Justice. — Wood  is  a  writer  of  great  authority, 
^  and  frequently  cited  with  respect  in  Westminster  Hall.  In  the  case 
before  us,  the  execution  has  regularly  issued,  upon  a  judgment  regularly  ob- 
tained ;  and  although  we  should  certainly  protect  suitors,  witnesses  and 
jurors,  from  an  arrest  on  mesne  process,  during  their  attendance  upon  the 
court,  and  for  a  reasonable  time  in  coming  and  going,  yet  no  case  has  been 
shown,  which  will  justify  our  interference,  to  discharge  a  man  taken  in  ex- 
ecution, on  the  ground  of  such  a  protection.  It  is,  indeed,  the  privilege  of 
the  court  that  is  infringed  ;  and  it  is  discretionary,  to  grant  it,  on  some  oo* 
casions,  and  to  refuse  it,  upon  others,  (a) 

By  the  Coubt. — ^The  prisoner  must  be  remanded. 

(a)  The  same  point  was  determined  in  Hannum  «.  Askew,  1  Teates  25,  by  Judges 
SniPPEN  and  Yeates,  after  argimient  Jud{;e  Yeates  said,  **  I  was  of  counsel  in  Starred s 
case,  and  it  was  then  pressed,  that  the  authorities  cited  by  Wood,  did  not  warrant  his 
doctrine.  This  gave  rise  to  the  Chief  Justice's  remark  respecting  the  author.  Upon  my 
return  from  the  circuit,  I  examined  the  point  very  fully,  and  found  that  2  Trials  per  Pais, 
882;  3  Salk.  46;  Crompton's  Just  102,  181,  fully  established  the  distinction,  which  is 
here  contended  against"  Notwithstanding  which,  it  is  said,  in  a  note  to  4  Dall.  888, 
'*  It  was  admitted  by  the  counsel,  Mr.  Ingersoll  and  Mr.  Ratcle,  on  both  sides,  that  the 
authority  of  Starret's  case  had  been  often  doubted,  both  on  the  bench  and  at  the  bar, 
though  never  expressly  overruled."  And  in  Ex  parte  Hurst,  1  W.  0.  0.  186,  s.  a  4  DalL 
887,  the  circuit  court  of  the  United  States  expressly  decided,  that  a  suitor  in  that 
court  was  privileged  from  arrest  on  a  ca.  sa, ;  and  Ilurst  was  discharged  from  custody, 
although  the  writ  issued  from  the  supreme  court  of  the  state.  See  the  note  to  Morgan 
V.  Eckcrt,  ante^  p.  295 :  and  see  Miles  v.  McCullough,  1  Binn.  77 ;  Blight  v.  Fisher.  Pet- 
ers C.  C.  41 ;  Hayes  v.  Shields,  2  Yeates  222 ;  Davis  q.  Cummins,  8  Id.  887;  Smy.he  «. 
Banks,  4  Dall.  829 ;  Commonwealth  v.  Hambright,  4  S.  &  R.  149. 
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Warjxnoers, 

During  the  war  of  the  revolution  congress  had  a  right  to  direct  the  remoyal  of  any  articles  that 
were  necessary  to  the  continents  army,  or  useful  to  the  enemy,  and  in  danger  of  falling  into 
their  hands;  and  one,  whose  prtpeily,  so  removed,  was  afterwards  captured  by  the  enemy, 
was  held  not  to  be  entitled  to  compensation  from  the  commonwealth. 

This  was  an  appeal  from  the  comptroller-general's  decision,  on  the  trial 
of  which,  by  consent  of  the  attorney-general,  Sparhawk  was  considered  as 
plaintiff.  There  was  a  verdict  and  judgment  nisi  for  the  commonwealth, 
when  IngeraoU  obtained  a  rule  to  show  cause  why  a  new  trial  should  not  be 
granted. 

The  case  was  this  :  Congress,  perceiving  that  it  was  the  intention  of  the 
British  army  to  possess  themselves  of  Philadelphia,  and  being  informed  that 
considerable  deposits  of  provisions,  &c.,  were  made  in  that  city,  entered  into 
a  resolution,  on  the  11th  of  April  1777,  that  "a  committee  should  be  ap- 
pointed to  examine  into  the  truth  of  their  information  ;  and,  if  it  was 
found  true,  to  take  effectual  measures,  in  conjunction  with  the  Pennsyl- 
vania board  of  war,  to  prevent  such  provisions  from  falling  into  the  hands 
of  the  enemy." 

On  the  13th  of  the  same  month,  the  Pennsylvania  board  of  war,  in  aid  of 
this  resolution,  addressed  a  circular  letter  to  a  number  of  citizens  in  each 
ward  of  the  city,  requesting  them  "  to  obtain  from  every  family  a  return  of 
the  provisions,  &c.,  then  in  possession,  and  the  number  of  persons  that  com- 
posed the  families,  respectively,  in  order  that  proper  measures  might  be 
pursued  for  removing  any  unnecessary  quantity  of  supplies  to  a  place  of 
security."  At  the  same  time,  it  was  mentioned,  that  "  this  proceeding  was 
not  intended  to  alter  or  divest  the  property  in  the  articles  removed ;  but 
on  the  contrary,  that  the  same  should  be,  at  all  times,  liable  to  the  order 
of  the  respective  owners,  provided  they  we^e  not  exposed  to  be  taken  by  the 
enemy." 

That  no  precaution  might  be  omitted  upon  this  occasion,  the  Pennsyl- 
vania board  of  war,  on  the  succeeding  day,  desired  General  Schuyler  to  pre- 
vent the  introduction  of  further  supplies,  and  to  adopt  the  most  effectual 
means  for  preventing  the  departure  of  the  wagons  which  were  then  in  the 
city,  and  for  procuring  as  many  more  as  would  *be  necessary  to  trans-  r^ogg 
port,  not  only  the  public  stores,  but  also  such  private  effects,  as  it  *■ 
might  be  thought  expedient  to  remove. 

Several  intercepted  letters  having  increased  the  apprehensions  of  Congress, 
on  the  16th  of  April  1777,  they  resolved,  "that  it  be  recomme.-^ded  to  the 
President  and  members  of  the  executive  authority  of  this  state,  Xo  request 
the  commanding  officer  of  the  continental  forces  in  this  city,  to  take  the 
most  effectual  means,  that  all  provisions,  and  every  other  article,  which,  by 
falling  into  the  hands  of  the  enemy,  may  aid  them  in  their  operations  of  war 
against  the  United  States,  or  the  loss  of  which  might  distress  the  continental 
army,  be  immediately  removed  to  such  places,  as  shall  be  deemed  most  con- 
venient and  secure." 

This  recommendation  was  transmitted  by  the  executive  council  to  the 
Pennsylvania  board  of  war,  who,  on  the  18th  of  April,  passed  an  order,  tliat 
'^  houses,  barns,  stores,  Ac,  should  be  hired  or  seized  for  the  reception  of 
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such  articles  as  should  be  sent  out  of  the  city,  by  their  directaon  or  that  of 
congress  ;'*  and  accordingly,  a  very  considerable  quantity  of  property  was 
soon  removed  to  Chestnut-Hill,  and  placed  under  die  care  of  Messrs.  Long- 
head &  Bamhill ;  who  gave  receipts  to  the  owners,  promising  "  to  restore 
what  belonged  to  them,  respectively,  or  to  deliver  the  same  to  their  respect- 
ive orders." 

The  enemy  not  approaching  so  rapidly  as  was  expected,  a  considerable 
part  of  this  property  had,  accordingly,  been  re-delivered  to  the  order  of  the 
owners,  before  the  city  was  entered  by  the  British  troops  ;  when,  however, 
the  depot  at  Chestnut-Hill  fell,  likewise,  into  their  hands,  and  with  it,  227 
barrels  of  flour,  belonging  to  Sparhawk  ;  being  the  remainder  of  323  barrels 
that  had  been  originally  removed  thither,  in  consequence  of  the  above-men* 
tioned  proceedings. 

For  the  price  of  these  227  barrels  of  flour,  with  interest  from  the  time 
of  their  being  taken,  Sparhawk  exhibited  an  account,  amounting  to  919/.  6«. 
6d.^  against  the  public  ;  upon  which,  the  comptroller-general  reported  to  the 
executive  council,  that  "  neither  the  principal,  the  interest,  nor  any  part  of 
either,  could  be  allowed  ;"  and  against  this  decision,  the  present  appeal  was 
entered. 

The  question,  therefore,  on  the  motion  for  a  new  trial,  was,  whether  this 
claim,  under  all  the  circumstances,  ought  to  be  admitted  ?  And  it  was  argued, 
on  the  28th  of  April,  by  IngeraoUj  for  the  appellant;  and  the  Attorney- 
Oeneraly  for  the  commonwealth. 

On  the  part  of  the  appellant,  it  was  premised,  that,  in  a  season  of  peace, 
the  law  had  so  great  a  regard  for  private  property,  that  it  would  not 
authorise  the  least  violation  of  it;  no,  not  even  for  the  general  good  of  the 
whole  community.  1  Black.  Com.  139.  And  it  was  contended,  that  al- 
though a  state  of  war  entitled  one  nation  to  seize  and  lay  waste  the  property 
of  another,  and  their  respective  subjects  to  molest  the  persons,  and  to  seize 
the  effects  of  their  opponents,  yet,  as  between  a  state  and  its  own  citizens,  the 
principle,  with  respect  to  the  rights  of  property,  is  immutably  the  same, 
in  war  as  well  as  peace.  Sometimes,  indeed,  the  welfare  of  the  publio 
♦qrqi  *™*y  ^  allowed  to  interfere  with  the  immediate  possessions  of  an 
-J  individual ;  but  these  must  be  cases  of  absolute  necessity,  in  which 
every  good  citizen  ought  cheerfully  to  acquiesce.  Yet,  even  then,  justice 
requires,  and  the  law  declares,  that  an  adequate  compensation  should  be 
made  for  the  wrong  that  is  done.  For  the  burden  of  the  war  ought  to  be 
equally  borne  by  all  who  are  interested  in  it,  and  not  fall  dispreportionately 
heavy  upon  a  few.  These  general  principles  are  fortified  by  the  explicit 
language  of  the  Declaration  of  Rights,  §  8,  which  provides,  that  "  no  part 
of  a  man's  property  can  be  justly  taken  from  him,  or  applied  to  public  uses, 
without  his  own  consent,  or  that  of  his  legal  representatives."  In  the  pres- 
ent case,  the  appellant  did  not  voluntarily  surrender  his  property,  nor  was  it 
taken  from  him  by  any  legislative  sanction. 

That  there  are,  however,  some  instances  where  an  individual  is  not  en- 
titled to  redress  for  injuries  committed  on  his  property  in  the  prosecution  of 
public  objects,  must  be  admitted;  but  these  instances  are  carefully  distin- 
guished by  the  writers  on  the  law  of  nations  (Yatt.  lib.  3,  §  232) ;  and  are  in 
no  degree  analogous  to  the  foundation  of  the  appellant's  chum.    If,  indeedi 
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the  property  in  question  had  remained  in  Philadelphia,  and  had  there  been 
seized  by  the  enemy,  there  could  have  been  no  reason  to  claim  an  indemni- 
fication from  the  public;  but  when  it  was  taken  out  of  the  possession  of  the 
owner,  by  the  executive  authority  of  the  state,  and  removed  to  a  distant 
place,  with  a  promise  of  restoring  it,  on  demand,  the  subsequent  capture 
being  clearly  a  consequence  of  this  interference,  the  government  is  bound  to 
indemnify  the  appellant  for  his  loss. 

It  is  unnecessary  to  travel  into  an  investigation  of  the  various  modes,  by 
which  an  individual  may  seek  for  redress  and  compensation,  where  his  prop- 
erty has  been  divested  for  the  use  of  the  public.  The  right  is  clear,  and 
that  every  right  must  have  a  remedy,  is  a  principle  of  general  law,  which 
the  legislature  of  Pennsylvania  has  expressly  recognised;  directing,  by  an 
early  act  of  assembly,  the  settlement  of  the  accounts  of  the  committee  and 
council  of  safety;  and  prescribing  in  what  manner  the  claims  of  individuals 
should  be  settled  and  discharged.  2  State  Laws  144.'  To  these  bodies,  the 
Pennsylvania  board  of  war  succeeded  ;  the  business  of  the  board  was 
transacted  in  the  same  way ;  and  there  can  be  no  good  reason,  why  the 
obligations  which  they  incurred,  should  not  be  as  fairly  and  fully  adjusted 
and  satisfied.  The  legislature,  indeed,  must  have  regarded  the  matter  in  the 
same  light;  for,  finding  that  the  former  law  was  inadequate  to  its  objects, 
another  was  enacted  to  appoint  a  comptroller-general,  and  to  authorise  him 
''  to  liquidate  and  settle,  according  to  law  and  equity,  all  claims  against  the 
commonwealth,  for  services  performed,  moneys  advanced,  or  articles  fur- 
nished, by  order  of  the  legislative  or  executive  powers,  for  the  use  of  the 
same,  or  for  any  other  purpose  whatever." 

lliis  authority  embraced  the  appellant's  claim,  and  the  comptroller^gen« 
eral  has  erred  in  deciding  against  it. 

*The  Attorney-  General^  for  the  commonwealth,  stated  the  case  ^^^^^ 
to  be  briefly  this:  that  the  Pennsylvania  board  of  war,  acting  under  I- 
the  recommendations  of  congress,  removed,  among  other  things,  a  quantity 
of  flour  belonging  to  the  appellant,  in  order  to  prevent  its  falling  into  the 
hands  of  the  enemy;  declaring,  however,  that  the  removal  was  not  intended 
to  divest  the  property,  but  that  the  flour  should  still  be  subject  to  the  order 
of  the  owner,  provided  it  was  not  exposed  to  a  capture.  The  flour  being 
afterwards  seized  by  the  British  troops,  at  the  place  where  the  Pennsylvania 
board  of  war  had  deposited  it,  two  questions  arise:  1st.  Whether  this  court 
has  power  to  grant  relief  to  the  appellant,  if  any  ought  to  be  granted  f 
And  2d.  Whether,  on  principles  of  law  and  equity,  he  is  entitled  to  be 
relieved  ? 

I.  Considering  this  as  a  case  immediately  between  Sparhawk  and  the 
commonwealth,  it  is  clear,  that  a  sovereign  is  not  amenable  in  any  court, 
unless  by  his  own  consent  (1  Black.  Com.  242).  And  therefore,  unless  the 
commonwealth  has  expressly  consented,  there  is  nothing  in  the  constitution 
of  this  court  which  can  waiTant  their  sustaining  the  present  proceedings. 
What,  then,  is  the  evidence  of  consent  ?  We  are  referred  to  the  law  ap- 
pointing the  comptroller-general.     Let  us  examine  this  law  ;  and  as  the  case 


'  This  is  the  volume  generally  known  as  McKean's  Laws.  The  act  cited  is  that  of  th«  24 
September  1778.    P.  L.  146. 
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comes  by  appeal  from  the  comptroller,  if  it  appears  that  he  h:ul  210  authority 
to  liquidate  and  settle  Sparhawk's  claim,  it  follows,  as  a  necessary  conse- 
quence, that  this  court  also  has  no  jurisdictiou  for  that  purpose. 

By  the  act  of  assembly  which  gives  the  appeal  from  the  comptroller- 
general's  decision  to  the  supreme  court  (3  State  Laws  444*),  this  is  restricted 
to  such  accounts  as  he  shall  settle  in  pursuance  of  the  preceding  act,  by 
which  he  was  appointed  (3  State  Laws  51'),  and  there,  we  find  the  specific 
object  of  his  authority  to  be,  the  liquidation  and  settlement  of  all  claims 
against  the  commonwealth,  "  for  services  performed,  moneys  advanced,  or 
articles  furnished,  by  order  of  the  legislative  or  executive  powers,  Ac."  In 
order,  therefore,  to  found  the  jurisdiction  of  the  comptroller,  two  things 
must  concur  :  1st,  that  the  claims  be  for  services  performed,  moneys  ad- 
vanced, or  articles  furnished :  and  2d,  that  the  debt  has  been  incurred  by 
order  of  the  legislative  or  executive  power. 

Now,  in  the  present  case,  the  appellant  makes  no  claim  for  services  per- 
formed, or  money  advanced,  and  it  is  impossible  for  the  most  ingenious 
fancy  to  bring  his  demand  within  the  description  of  articles  furnished.  It 
is  conceded,  indeed,  that  the  law  does  not,  in  peace,  acknowledge  any 
authority  to  violate  the  rights  of  property,  or  to  interfere  with  the  posses- 
sions of  individuals  ;  but  there  is  in  war  a  transcendent  power,  which  is 
connected  with  the  fundamental  principle  of  all  governments,  the  preser- 
vation of  the  whole  ;  and  the  interest  of  private  persons  may,  certainly,  in 
that  season,  be  sacrificed,  ne  quid  respublica  detrimenti  capiat.  The  loss,  of 
which  the  appellart  complains  was  occasioned  by  the  exercise  of  this  power. 
As  a  tort^  it  cannot  be  charged  against  the  commonwealth  ;  for  a  declaration 
^       1   stating  it  so,  would  be  cause  of  demurrer  :  and,  therefore,  as  it  is  only 

J  *in  cases  of  contract,  either  express  or  implied,  that  the  comptroller- 
general  is  authorised  to  act,  there  is  no  jurisdiction  which  can  relieve  him, 
but  that  of  the  legislature. 

But  in  the  next  place,  the  claim  does  not  originate  upon  any  order  of 
the  legislative  or  executive  power,  agreeable  to  the  terms  of  the  act.  The 
order  for  the  removal  of  the  provision,  &c.,  to  Chesnut-Hill  was  issued  by 
the  Pennsylvania  board  of  war,  not  in  obedience  to  the  executive  council, 
but  in  pursuance  of  a  recommendation  from  congress,  which  the  executive 
council  merely  transmitted  to  the  board.  Even,  indeed,  if  the  executive 
council  had  undertaken  to  direct  this  proceeding,  a  question  would  still  arise, 
whether  they  had  a  right  to  do  so  ?  for  the  act  of  assembly,  providing  for 
the  settlement  of  claims  against  the  public,  by  order  of  the  executive  council, 
though  not  in  express  words,  yet,  by  a  necessary  implication,  must  intend  a 
legitimate  order,  founded  upon  the  constitutional  powers  of  that  department, 
or  issued  under  the  authority  of  some  law.  The  executive  council  can- 
not otherwise  charge  the  public  ;  without  the  legislative  sanction,  they  cannot 
erect  magazines,  or  any  other  public  buildings ;  nor  enter  into  the  most 
trifling  contract ;  of  which,  indeed,  a  recent  proof  appears,  in  the  refusal  of 
the  general  assembly  to  pay  for  the  arms  of  the  state,  that  had  been  placed 
m  the  supreme  court,  or  to  discharge  the  additional  expense  of  the  triimiphal 


t  Act  18th  February  1786,  §  2  (P.  L.  444),  hero  cited  as  8  Stale  LawiL 
•  Act  18th  April  1782.   P.  L.  61. 
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arch  which  had  been  incniTed  by  the  direction  and  upon  the  faith  of  the 
executive  connciL 

n.  But  it  is  further  to  be  shown,  that,  even  supposing  the  comptroller- 
general,  or  this  court,  upon  appeal,. had  the  power  of  granting  Sparhawk's 
claim,  yet,  that  the  claim  itself  is  not  founded  in  law  or  equity,  and  ought, 
therefore,  to  be  rejected.  If  the  appellant's  claim  be  just,  he  ought  either  to 
urge  it  against  the  immediate  agent  in  the  wrong  which  he  has  sustained,  or 
travel  to  the  source,  and  demand  reparation  from  congress.  The  common- 
wealth of  Pennsylvania  cannot  be  liable  ;  for  the  persons  who  took  and  kept 
the  provisions,  ^c,  at  Chesnut-Hill,  acted  under  the  authority  of  the  board 
of  war,  who,  it  is  true,  were  appointed  by  the  executive  council ;  but  in  this 
instance,  proceeded  entirely  upon  the  recommendation  of  congress,  which 
the  executive  council  did  not,  and  could  not,  legally  enjoin  or  enforce.  It  is 
possible,  however,  that  in  strict  law,  Messrs.  Loughead  &  Barnhill  would 
have  been  liable  as  trespassers,  had  not  the  legislature  interfered  to  protect 
persons  in  their  situation  from  vexatious  prosecutions  (3  State  Laws,  178'). 
ALd  this  act,  although  it  relates  immediately  to  individuals,  shows,  generally, 
that  the  temporary  bodies,  by  whose  orders  such  individuals  were  governed, 
are,  likewise,  to  be  exempted  from  suits,  on  account  of  their  conduct  in  the 
service  of  their  country.. 

But,  on  what  ground  can  redress  be  at  all  expected  on  this  occasion  ? 
The  removal  of  the  appellant's  property  arose  from  the  necessity  of  the  war; 
it  was  not  done  to  convert  the  flour  to  the  public  use,  nor  to  deprive  the 
OMTier  of  the  advantages  of  it,  any  farther  than  the  paramount  consideration 
of  the  public  welfare  required.  *The  object  was,  to  secure  it  from  r*o/»o 
the  depredations  of  the  enemy;  and  that  it,  afterwards,  fell  into  their  ^ 
hands,  was  an  event  involuntary,  and  merely  accidental,  in  which  (iase  Yattel 
expressly  says,  no  compensation  shall  be  made.  (Vatt.  lib.  3,  §  232.)  If  the 
appellant  is  entitled  to  relief,  every  farmer  whose  cattle  have  been  driven 
from  his  plantation  to  avoid  the  enemy  ;  every  man  whose  liquors  have  been 
staved,  or  provisions  destroyed,  upon  the  approach  of  the  British  troops  ;  all 
the  owners  of  Tinicum  island,  which  was  deluged  by  a  military  mandate  ; 
and,  in  short,  every  one  whose  interests  have  been  affected  by  the  chance  of 
war,  must  also,  in  an  equal  distribution  of  justice,  be  effectually  indemnified. 
What  nation  could  sustain  the  enormous  load  of  debt  which  so  ruinous  a  doc- 
trine would  create  ? 

IngeraoUy  in  reply. — With  respect  to  the  first  point  made  on  the  part  of  the 
commonwealth,  it  is  not  contended,  for  the  appellant,  that,  generally  speak- 
ing, citizens  may  sue  the  state  ;  but  only  that  every  government,  which  is 
not  absolutely  despotic,  has  provided  some  means  (in  England,  for  instance, 
by  petition  in  chancery)  to  obtain  a  redress  of  injuries  from  the  sovereign. 

As  to  the  second  point :  The  Pennsylvania  board  of  war  acted  under  the 
authority  of  the  executive  council ;  and  the  principal  is  responsible  for  the 
agent.  When  the  appellant's  property  was  taken  out  of  his  own  custody, 
the  government  stood  in  his  place,  and  undertook  all  the  consequent  risk  s 
The  individuals  who  were  charged  with  the  care  of  it,  are  protected  by  the 
act  of  assembly  ;  but  the  state,  upon  every  principle  of  justice,  is  still  liable 

1  Act  2l8t  March  1783.  P.  L.  178. 
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for  the  loss ;  and  the  authority  of  the  comptroller-general  was  intenddd,  and 
h;i8  always  been  understood,  to  be  competent  for  granting  the  satirffaction 
which  is  now  claimed. 

The  Chief  Justice,  after  stating  the  case,  delivered  the  opinion  of  the 
court  as  follows : 

McKsAK,  Chief  Justice. — On  the  circumstances  of  this  case,  two  points 
arise  ;  1st,  Whether  the  appellant  ought  to  receive  any  compensation,  or 
<iot  ?    And  2d,  Whether  this  court  can  grant  the  relief  which  is  claimed  ? 

Upon  the  first  point,  we  are  to  be  governed  by  reason,  by  the  law  of 
nations,  and  by  precedents  analogous  to  the  subject  before  us.  The  trans- 
actfou,  it  must  be  remembered,  happened ^(^ran^^  betto;  and  many  things 
are  lawful  in  that  season,  which  would  not  be  permitted  in  a  time  of  peace. 
The  seizure  of  the  properly  in  question,  can,  indeed,  only  be  justified  under 
this  distinction ;  for,  otherwise,  it  would  clearly  have  been  a  trespass  ; 
which,  from  the  very  nature  of  the  term,  transgressiOy  imports  to  go  beyond 
what  is  right.  6  Bac.  Abr.  150.  It  is  a  rule,  however,  that  it  is  better  to 
suffer  a  private  mischief,  than  a  public  inconvenience ;  and  the  rights  of 
necessity,  form  a  part  of  our  law. 
*d63l         *^^  ^^^^  principle,  there  are  many  striking  illustrations.    If  a  road 

'  ^  be  out  of  repair,  a  passenger  may  lawfully  go  through  a  private  in- 
closure.  2  Black.  Com.  36.  So,  if  a  man  is  assaulted,  he  may  fly  through 
another's  close.  5  Bac.  Abr.  173.  In  time  of  war,  bulwarks  may  be  built  on 
private  ground  (Dyer  8;  Brook.,  Trespass,  213;  5  Bac.  Abr.  176);  and  the 
reason  asrigned  is  particularly  applicable  to  the  present  case,  because  it  is 
for  the  public  safety  (20  Vin.  Abr.,  Trespass,  B.  a,  §  4,  fo.  476).  Thus,  also, 
every  man  may,  of  common  right,  justify  the  going  of  his  servants  or  horses, 
upon  the  banks  of  navigable  rivers,  for  towing  barges,  ^c,  to  whomsoever 
the  right  of  the  soil  belongs.  1  Ld.  Raym.  725.  The  pursuit  of  foxes 
through  another's  ground  is  allowed,  because  the  destruction  of  such  animals 
is  for  the  public  good.  2  Buls.  62;  Cro.  Jac.  321.  And,  as  the  safety  of 
the  people  is  a  law  above  all  others,  it  is  lawful  to  part  affrayers,  in  the  house 
of  another  man,  Kelyng  46;  5  Bac.  Abr.  177;  20  Vin.  Abr.  fo.  407,  §  14. 
Houses  may  be  razed,  to  prevent  the  spreading  of  fire,  because  for  the  pub- 
lic good.  Dyer  36;  Rud.  L.  and  Eq.  312;  See  Puff.  lib.  2;  c.  6,  §  8;  HutcK 
Mor.  Philos.  lib.  2,  c.  16.  We  find,  indeed,  a  memorable  instance  of  folly  re« 
corded  in  the  3  vol.  of  Clarendon's  History,  where  it  is  mentioned,  that  the 
Lord  Mayor  of  London,  in  1666,  when  that  city  was  on  fire,  would  not  give 
directions  for,  nor  consent  to,  the  pulling  down  forty  wooden  houses,  or  to 
the  removing  the  furniture,  &c.,  belonging  to  the  lawyers  of  the  temple, 
then  on  the  circuit,  for  fear  he  should  be  answerable  for  a  trespass  ;  and  in 
consequence  of  this  conduct,  half  that  great  city  was  burnt. 

We  are  clearly  of  opinion,  that  congress  might  lawfully  direct  the  re- 
moval of  any  articles  that  were  necessary  to  the  maintenance  of  the  conti- 
nental army,  or  useful  to  the  enemy,  and  in  danger  of  falling  into  their  hands; 
for  they  were  vested  with  the  powers  of  peace  and  war,  to  which  this  was  a 
•iFiatural  and  necessary  incident :  and  having  done  it  lawfully,  there  is  nothing 
la  the  circumstances  of  the  case,  which,  we  think,  entitles  the  appellant  to 
«  compensation  for  the  consequent  loss. 

With  respect  to  the  second  point :  This  court  hat  authority  to  oonfina 
MO 
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or  alter  any  proceedings  that  come  properly  before  the  oomptroUer^nvral; 
but  if  he  had  no  jurisdiction,  we  can  have  none.  It  appears,  then,  that  his 
power  is  expressly  limited  to  claims  "  for  services  performed,  moneys  ad- 
vanced,  or  articles  furnished,"  by  order  of  the  legislature,  or  the  executive 
council.  And,  as  he  has  no  right  to  adjudge  a  compensatioii  from  the  state 
for  damages,  which  individuals  may  have  suffered  in  the  course  of  our 
military  operations,  wc  are  of  opinion,  that  we  could  grant  no  relief,  even  if 
the  appellant  wan  entitled  to  it. 

Bt  tuk  Court. — Let  the  rule  be  discharged  ;  and  the  judgment  for  th* 
commonwealth  be  made  absolute. 
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KmroELB  V.  Kungkle. 
AtiackTneni. 

Whers  a  report  of  refereM  awarded  moneT  to  be  paid  by  the  defandant,  and  on  the  Mber  rid^ 

that  the  plaintiff  should  make  a  conveyance  of  lund,  and  take  ap  a  bond  and  mortgige  In  tlw 
loan-offlce,  it  wsa  held,  that  the  plBiotiff  might  be  compelled  to  perform  hii  part  of  the  awud, 
by  lUlaelimenO 

ExcEPTioNa  were  filed  to  the  report  of  referees  in  this  cause ;  which 
were  argued,  on  the  20th  of  November,  by  Wilson  and  Todd,  for  the 
defendant ;  and  Sergeant,  for  tho  plaintiff. 

Tho  President  now  stated  the  material  circumstances  ;  and  delivered  the 
opinion  of  the  court  as  follows  : 

SniPPEN,  President. — This  is  a  motion  to  set  aside  the  report  of  referees, 
on  two  grounds  :  1st,  For  the  misbehavior  of  the  two  referees,  who  signed 
the  report,  in  deciding  the  dispute,  without  notice  to  the  third  referee,  who 
did  not  sign  it.  The  evidence  by  no  means  supports  this  objection,  as  it 
appears  that  the  two  referees  had  agreed  upon  the  substance  of  their  report^ 
in  the  preaenoo  of  the  third  referee,  who  declared  his  disagreement,  and  said 
the  others  could  make  the  report  without  him. 

1^0  second  objection  is  to  the  report  itself,  as  awarding  money  to  be 
paid  by  the  defendant  on  one  aido,  and  the  making  conveyances  of  land  and 
a  lot  of  ground,  and  taking  np  a  bond  and  mortgage  in  the  loan-office,  by 

I  is,  that  the 
)n  may  issue 
36  compelled 
i  are  not  the 

lie  of  court, 
d  Qtility,  for 
in  the  ooorfi 
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of  law,  that  the  judges  have  always  encouraged  and  si  pported  it  ;*  more 
especially  as,  in  this  mode  of  trial,  the  referees  are  not  tied  down  by  the 
strict  rules  of  law,  but  may  decide  as  the  equity  of  the  case  may  appear, 
and  in  some  sort  supply  our  want  of  a  court  of  chancery.  As  the  referees 
are  judges  of  the  parties'  own  choosing,  we  never  enter  into  the  merits  of  the 
causes  they  decide,  nor,  in  general,  set  aside  their  reports  but  for  misbe- 
havior, or  where  the  objections  arise  on  the  face  of  the  proceedings. 

Where  a  report  of  referees  awards  money  to  be  paid  on  one  side,  and 
certain  other  things  to  be  done  on  the  other,  if  the  court  cannot  enforce 
both,  they  will  certainly  enforce  neither.  In  the  present  case,  the  question 
will  be,  whether  they  can  oblige  the  plaintiif  to  perform  his  part  of  the 
award  ?  They  certainly  cannot  do  it  by  execution  ;  but  if  they  can  do  it 
by  attachment,  the  remedies  are  mutual,  though  not  by  the  same  kind  of 
process.  That  an  attachment  will  lie  for  a  contempt  in  not  performing  an 
award  of  referees,  appears  clearly  to  have  been  agreeable  to  the  common 
law,  prior  to  the  statute  of  9  &  10  Wm.  IILy  which  is  declared  by  the 
judges,  and  appears  from  a  perusal  of  the  act  itself,  to  have  been  made  only 
to  put  agreements  to  refer  cases,  never  instituted  in  court,  upon  the  same 
footing  with  causes  already  in  court,  and  to  be  declaratory  of  what  the  law 
was  before,  in  the  latter  cases. 

I  have  inspected  the  record  in  the  case  of  Stuart  v.  Ralston  in  the 
supreme  court,  and  the  judgment  in  that  case  seems  decisive  on  the 
present  question,  (a)  There,  the  award  was  that  money  should  be  paid  by 
the  defendant  to  the  plaintiff,  and  that  the  plaintiff  should,  at  a  future  time, 
when  certain  ])roceeds  of  pot-ash  should  come  to  his  hands,  and  when  a 
certain  debt  should  be  received,  pay  the  amount  of  one-half  of  them  to  the 
defendant.  The  objection  with  regard  to  the  time  of  the  plaintiff's  per- 
forming his  part  of  the  award  was  much  stronger  than  in  the  present  case  ; 
which  requires  that  it  shall  be  done  within  five  days  after  payment  of  the 
money. 

In  all  cases  of  this  kind,  the  court  will  exercise  its  equitable  powers, 
in  such  a  manner,  as  not  to  suffer  either  party  to  elude  the  performance  of 
their  part  of  the  award.  If,  for  instance,  execution  should  be  taken  out 
by  the  plaintiff,  against  the  defendant,  and  any  well-grounded  suspicion 
should  appear,  that  the  plaintiff  was  contriving,  by  flight,  or  otherwise,  to 
avoid  complying  with  his  part,  the  court  would  order  the  money  levied 
to  be  lodged  in  court,  until  the  plaintiff,  should  comply  ;  or  might  impose 
such  other  terms  upon  him  as  should  appear  necessary  to  oblige  a  com- 
pliance. 

As  to  the  objection  that  part  of  the  award  is  impossible  to  be  complied 
with,  the  defendant  liimself  having  taken  up  the  loan-office  security, 
which  was  directed  by  the  referees  to  be  done  by  the  plaintiff  ;  it  is  evi- 
dent, from  the  time  of  its  being  done,  that  it  was  with  a  view  of  making 
the  present  objection,  it  being  done  two  days  *after  the  referees  had  f^qqq 
agreed  upon  their  report,  though  before  the  actual  signing  of  it. 
This,  however,  is  no  legal  objection,  because  if  any  part  of  an  award  be  im- 
possible to  be  performed,  it  appears  by  a  case  in  Salk.  83  (Forster  v.  liranetti)^ 


(a)  See  the  note  to  Buckley  v.  Durante  ante,  p.  129.    And  see  Williams  «.  lamdoD^ 
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that  the  court  will  refuse  an  attachment  for  that  part.  Yet,  as  the  ])laintifi 
in  the  present  case  would  receive  the  benefit  of  what  the  defendant  has 
done  in  taking  up  the  security,  we  should  certainly  think  it  equitable,  that 
he  should  abate  so  much  out  of  the  money  to  be  recovered,  and  upon  applica- 
tion would  oblige  him  to  do  it ;  and,  in  general,  see  that  the  report  was  car- 
ried into  execution,  in  all  its  parts,  agreeable  to  the  intent  of  the  referees, 
and  the  justice  of  the  case. 

We,  therefore,  confirm  the  report.(a) 


GoBGEBAT  et  al.  V.  MoCabtt. 
Banhrwptcy. — Bail. 

Where  one  who  had  declared  himself  bankrupt  according  to  the  law  of  France,  but  had  not 
received  a  condusive  discharge,  was  arrested  in  Pennsylvania,  by  one  of  the  creditors,  who  had 
proved  and  registered  his  debt  in  the  French  court,  it  was  hdi^  that  he  was  not  entitled  to  be 
discharged  on  common  bail. 

On  a  rule  to  show  cause  why  the  defendant  should  not  be  discharged  on 
common  bail,  McCarty  stated  in  his  deposition,  that,  being  considerably 
embarrassed,  he  had,  according  to  the  laws  of  France,  declared  himself  a 
bankrupt,  by  filing  a  statement  of  his  debts  and  credits,  and  delivering  all 
his  books  and  papers  into  the  consular  court  of  L'Orient,  for  the  benefit  of 
his  creditors;  the  principal  part  of  whom,  in  consequence  of  this  surrender, 
had  met  together,  appointed  trustees  or  syndics,  in  the  usual  form,  and  then 
granted  him  a  letter  of  license,  for  three  years,  together  with  a  power  of 
attorney,  to  collect  his  outstanding  debts  in  America,  in  order  to  remit  the 
same  for  their  use;  stipulating,  however,  that  he  should  return  to  France 
within  one  year  from  the  time  of  his  departure.  The  plaintiff,  among 
others,  had  proved  and  registered  his  debt  in  the  consular  court;  and  it  was 
agreed  by  the  counsel  for  both  parties,  that,  on  a  surrender  of  this  descrip- 
tion, if  three-fourths  in  value  of  the  creditors  had  consented  to  the  defend- 
ant's discharge,  the  agreement  or  composition  by  them  signed,  being  homol- 
ogated, that  is  to  say,  recorded  and  confirmed  by  the  court  of  parliament 
(which  is  a  matter  of  course,  unless  fraud  is  shown),  became,  by  the  lex  lody 
obligatory  upon  the  non-subscribing  creditors. 

IngersoUy  in  support  of  the  rule,  contended,  that  it  was  settled  by  the 
decisions  in  MiUar  v.  HaU  {ante^  229)  and  Thompson  v.  Young  {ante^  294), 
that  a  discharge  under  the  laws  of  one  country,  operated  as  such  in  every 
other;  and  he  offered  to  prove,  by  the  testimony  of  the  defendant  himself, 
that  three-fourths  in  value  (the  deposition  only  stating  that  the  principal 
part)  of  the  creditors  had  agreed  to  the  composition  at  L'Orient;  observing, 
that,  if  this  would  be  sufficient  to  induce  the  court  to  order  an  exoneretuTf 
after  judgment,  it  would  also  be  sufficient  to  induce  them  to  discharge  the 
defendant,  in  the  present  stage  of  the  cause. 

Du  Ponceau^  having  read  a  positive  affidavit  of  a  subsisting  debt,  op- 

(a)  See  Blackburn v.Markle, 6  Bimi.  174;  a.  c  1^3.*B.  143;  Nichpli^ 9.  WoUer«- 
berger,  5  Id.  167. 
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po^ed  ih(B  admissioil  of  the  defendant's  testimony.  He  said,  *thaty  even 
if  McCarty*s  discharge  according  to  the  lex  loci  could  be  actually 
proved,  it  would  not  operate  against  the  plaintiff,  on  a  motion  of  this  kind. 
The  inntual  spirit  of  intercourse  among  nations  has,  indeed,  introduced  a 
more  liberal  idea  of  the  cessio  bononim  ;  and  upon  trial  of  the  cause,  such 
proof  would  probably  be  fatal  to  the  plaintilFs  demand;  but  whether  he  is 
discharged,  or  not,  is  a  matter  of  fact,  to  be  decided  by  the  verdict  of  a 
jury  (Salk.  100) ;  and  to  deprive  the  plaintiif  of  special  bail,  at  this  time, 
Would  not  only  be  an  illegal  anticipation  of  that  decision,  but,  in  effect,  a 
denial  of  justice,  as  it  appears  that  the  defendant  is  under  an  obligation  to 
repair  shortly  to  France,  and  would  probably  never  venture  again  within  the 
jurisdiction  of  this  court. 

He  contended,  however,  that  even  by  his  own  showing,  McCarty  had  not 
been  discharged  in  France;  and  represented,  that  the  proceedings  in  the 
consular  court  amounted  to  no  more  than  an  inchoate  bankruptcy  ;  for, 
the  concurrence  of  three-fourths  in  value  of  his  creditors  to  the  composition 
alleged,  and  the  homologation  or  confirmation  thereof  by  the  parliament, 
being  an  indispensable  requisite  to  his  discharge,  until  that  was  established, 
it  could  liot  avail  the  defendant,  that  he  had  made  a  surrender,  or  that  the 
plaintiff  had  proved  his  debt,  any  more  than  the  surrender  of  a  bankrupt 
here,  or  the  proof  of  a  debt  under  the  commission,  would  be  sufiicient  to 
preclude  a  creditor  from  his  remedy  at  law,  before  a  certificate  was  actually 
granted. 

Nor  was  the  defendant's  testimony,  he  urged,  competent  to  prove  the  fact, 
which,  by  the  lex  loci^  operates  as  a  discharge  ;  it  is  a  matter  to  be  shown  by 
an  exemplification  of  the  foreign  record  ;  when,  perhaps,  it  may  be  tanta- 
mount to  a  bankrupt's  certificate  ;  or,  with  stricter  analogy,  it  may  be  com- 
Eared  to  the  case  of  a  discharge  under  the  composition  law  of  England  ;  and 
e  cited  d  case,  which  he  said  was  exactly  in  point,  from  Salk.  99,  pi.  7,  where 
the  court,  on  a  question  of  bail,  would  not  allow  the  defendant  to  show  that 
he  had  obtained  his  aischarge  under  the  act,  and  that  the  plaintiff  was  bound, 
tjiough  a  non-subscriber,  to  the  composition. 

IngeraoUy  in  reply,  said,  that  he  did  not  mean  to  contend,  that  the  debt 
was  discharged ;  but  only  to  show,  by  the  testimony  of  the  defendant,  a 
collateral  fact,  which  entitled  his  person  to  an  exemption  from  arrest  in  the 
present  case.  He  agreed,  that  the  proceedings  amounted  only  to  an  inchoate 
bankruptcy,  under  the  insolvent  laws  of  France ;  but  he  insisted,  that  it 
would  be  cruel  and  unjust,  to  allow  the  plaintiff  all  the  advantage  of  nis 
concurrence  there,  and  likewise  the  benefit  of  special  bail  in  an  action  here. 
Although  it  may  be  true,  thefefbre,  that  th6  defendant  had  not  yet  received 
what  would  amount  to  a  certificate,  yet,  as  has  surrendered  all  his  effects, 
muniments  and  vouchers,  to  the  proper  officers,  for  the  benefit,  and  with  the 
ktio^lfedgfe  ahd  ap^'^obation  of  the  plaintiff,  as  well  as  his  other  creditors,  the 
court  will  not  suffer  the  oppression  that  is  now  attempted,  but  rather  incline 
to  hear  the  defendant  in  favor  of  the  rule  ;  and,  if  it  can  be  shown  that  three- 
fourths  in  ♦value  of  his  creditors  have  agreed  to  his  discharge,  the  r#gea 
established  prmciples  of  law  will  protect  him  here  from  the  molesta-  *- 
tion  of  a  refractory  individual 

Shipped,  President-^There  are  oertain  roles  adopted  for  the  got  em- 
1  Dall.— 25  d85 
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ment  of  the  court  in  respect  to  bail,  which,  as  they  are  consonant  to  law  and 
reason,  ought  not  to  be  wantonly  violated.  In  cases  of  necessity,  however, 
thct^c  rules  admit  of  some  relaxation  ;  as,  where  it  is  impracticable  to  obtain  a 
positive  ailidavit  of  the  debt,  the  court,  being  satisfied  of  its  existence,  by 
collateral  proofs,  will  order  special  bail  to  be  entered. 

But  the  present  question  is  uot  of  that  nature  ;  for  the  matter  alleged  in 
support  of  the  rule,  goes  immediately  to  the  merits  of  the  cause,  and  cannot 
with  any  propriety,  be  considered  as  a  fact  merely  collateral.  It  is,  in  effect, 
saying,  that  the  defendant  has  paid  the  plaintiff's  debt ;  which  surely  cannot 
be  tried,  on  a  motion  of  this  kind  ;  nor  can  it,  at  any  time,  be  substantiated 
by  the  testimony  of  the  defendant  himself. 

I  think,  indeed,  that  the  liberality  of  our  courts  has  already  extended  the 
benefits  of  a  cessio  bonorum  in  another  country,  as  far  as  prudence  will 
justify.  In  the  cases  of  Millar  v.  JTaUy  and  Thompson  v.  Youngy  there  had 
been  a  general  surrender  for  the  benefit  of  all  the  creditors  ;  and  judgments 
of  discharge  from  their  respective  debts,  were  regularly  pronounced  and  cer* 
tified  in  favor  of  the  defendants  by  the  court  of  a  sister  state.  This  distin- 
guishes these  cases  from  the  case  of  James  et  al  v.  Allen  {ante^  188),  where 
the  defendant's  person  only  was  discharged,  under  a  law  of  New  Jersey, 
clearly  local  in  its  terms  and  operation  ;  and  in  the  case  of  Le  Clerc  v. 
MtchetUy  our  opinion,  in  directing  the  jury  to  find  for  the  defendant,  was 
founded  upon  the  evidence  that  the  plaintiff  was  a  party  to  the  proceedings 
in  France,  and  that  an  actual  discharge  had  been  obtained  conformable  to 
the  laws  of  that  kingdom. 

From  these  decisions,  it  may  be  collected,  that  the  judgment  of  a  foreign 
court,  discharging  the  debt,  would,  for  that  purpose,  be  recognised  here  ;  but 
it  would  be  contrary  to  reason,  justice  and  law,  to  protect  a  man  from  ar- 
rest, who  had  made  his  way  to  this  country,  before  he  obtained  his  certifi- 
cate, merely  because  he  had  committed  an  act  of  bankruptcy,  and  surrendered 
to  the  commissioners  in  England.  The  objections  are  equally  strong  upon 
the  present  occasion  ;  for  it  is  clear,  that  the  proceecUngs,  which  have 
hitherto  taken  place  in  the  consular  court  of  L'Orient,  are  inchoate  and  in- 
conclusive ;  and,  even  if  the  plaintiff  had  signed  the  letter  of  license  for 
three  years,  that,  according  to  an  express  authority  in  Barnes,  would  not  be 
a  sufficient  cause  for  refusing  special  bail. 

Upon  the  whole,  the  Coubt  are  clearly  of  opinion,  that  the  defendant  is 
not  entitled  to  be  released  on  common  bail ;  and,  therefore,  direct — 

The  rule  to  be  disoIiarged.(a) 
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Promissory  note. 

The  mere  sale  and  deliyery  of  a  promiflaory  note,  payable  to  crder^  without  any  faidoiMnMni  or 
aadgmneni,  does  not  entitle  the  holder  to  sue  in  his  own  name. 

Ok  a  motion  in  arrest  of  judgment,  after  a  verdict  for  the  plaintiff  in  this 
cause,  it  appeared,  that  the  defendant  had  given  his  note  of  hand  to  one 
Jesserow,  which  was  expressed  in  these  words  :  '^  I  promise  to  pay,  or  cause 


(a)  See  the  note  to  James  t).  Allen,  ante^  p.  188 ;  and  see  also  Hairis  «•  Muderilli^ 
S  DalL  25<^  s.  c.  2  Teates  99 ;  Milne  f>.  Moreton,  6  Binn.  858. 
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to  be  paid,  onto  Gkorge  Jesscrow,  or  order,  the  full  sum  of  2021,  against  or 
before  the  27th  day  of  NoA^embcr  1785."  Thin  note  was  afterward-4  sold 
and  delivered,  for  a  valuable  couHideration,  by  Jcsserow  to  the  plaintiff,  but 
without  any  indorsement  or  writton  assignment ;  and  the  defendant  having 
refused  to  pay  it,  this  action  was  instituted,  in  which  the  declaration,  after 
stating  the  note,  Ac.,  proceeded  as  follows  : — "  And  whereas,  the  said  George, 
aftenvards,  to  wit,  on  the  4th  day  of  November,  in  the  said  year,  in  the  city 
and  county  aforesaid,  the  said  20/.  being  wholly  unpaid,  for  a  valuable  con- 
sideration to  him  by  the  said  Nicholas  (Waters)  then  and  there  paid,  bar- 
gained and  sold  the  said  promissory  note  to  the  said  Nicholas,  and  possession 
thereof  to  him,  then  and  there,  delivered  ;  and  in  consideration  whereof,  the 
said  Jacob  (Millar)  afterwards,  to  wit,  the  same  day  and  year  last  aforesaid, 
at  the  city  and  county  aforesaid,  at  the  special  instance  and  request  of  the 
said  Nicholas,  assumed  upon  himself,  and  then  and  there  promised  the  said 
Nicholas,  that  he  would  pay  him  the  said  20/.,  according  to  the  tenor  and 
effect  of  the  said  note.  Nevertheless,  the  said  Jacob,  the  said  sum  of  money, 
according  to  the  tenor  and  effect  of  the  said  note,  hath  not  paid  nnto  the 
said  Nicholas,  <fec." 

The  question  was,  whether  the  plaintiff  could  maintain  the  present  suit 
in  his  own  name,  upon  the  mere  sale  and  delivery  of  the  note,  without  any 
indorsement  or  assignment  from  Jesserow  to  him  ? 

Sergeant,  for  the  defendant,  having  premised,  that,  if  there  was  a  con- 
sideration, it  was  immaterial  to  lay  a  promise  to  pay  the  note,  and  on  the 
other  hand,  that,  if  there  was  no  consideration,  the  promise  was  nugatory 
and  void,  contended,  that  a  promissory  note,  being  a  chose  in  action,  was 
not  assignable  by  writing,  at  common  law,  much  less  by  delivery  alone 
(Cun.  L.  B.  Ex.  105;  3  Bac.  Abr.  605;  Salk.  129;  Ld.  Raym.  757,  774);  and 
that  this  could  not  be  likened  to  a  note  payable  to  bearer,  where  possession 
gives  the  action  (Cun.  L.  B.  Ex.  129);  but  it  is  the  case  of  a  note  payable  to 
one,  or  his  order,  which  order  must  be  in  writing,  to  bring  it  within  the 
statute.  As,  therefore,  no  indorsement  or  assignment  is  laid,  the  action  can- 
not be  maintained,  in  its  present  form.  It  is  true,  that  the  assignee  of  a 
bond  may  sue  in  the  name  of  the  obligee  ;  and  the  plaintiff  might  sue  in  the 
name  of  Jesserow  ;  but  in  that  case,  the  defendant  oould  prove  a  set-off, 
and  show  the  balance  to  be  in  his  favor.  Of  this  advantage,  he  would  now, 
perhaps,  be  deprived  ;  nor  would  this  action  be  final,  if  a  bond  fide  indorsee 
of  Jesserow  should  hereafter  appear. 

Hatole,  in  opposing  the  motion,  observed,  that  the  verdict  had  cured  all 
exceptions  to  the  expressions  of  the  declaration,  and  that  *the  plaintiff  t^qi^q 
had  an  equitable  right  to  recover,  having  bought  the  note  for  a  valu-  *■ 
able  consideration  ;  which,  of  itself,  was  sufficient  to  induce  the  court  to  con- 
sider him  as  agent,  or  attorney,  to  do  what  Jesserow  might  have  done  ;  and 
an  attorney,  Ac,  who  has  a  naked  authority  to  receive,  may  sue  in  his  own 
name,  on  a  promise  to  pay  to  him.  (Lev.  188;  1  Vent.  318, 332;  2  W.  Black. 
Term  Rep.)  He  then  insisted,  that  the  sale  and  delivery  were  a  good  assign- 
ment, without  writing  ;  which  is  not  necessary  to  a  contract,  otherwise  than 
as  evidence  of  it  (3  Burr  1670);  and  he  contended,  that  there  was  a  suffi- 
cient consideration  for  the  assumpsit  laid  in  the  declaration  ;  that  being,  h^ 
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said,  the  material  ground  of  the  action,  and  not,  as  the  adverse  counsel  sug- 
gested, the  mere  possession  of  the  note  ;  that  the  plaintifTs  receipt  for  the 
money  would  be  a  sufficient  discharge  from  any  claim  on  the  part  of  Jes- 
serow;  and  that,  oven  if  the  promise  were  not  strictly  laid  in  the  declaration, 
the  practice  of  overlooking  similar  inaccuracies,  in  order  to  promote  the 
justice  of  the  case,  would  supply  that  defect.  3  Bl.  Com.  394;  Salk.  29;  1 
Wils.  255;  3  Id.  40;  Salk.  364;  1  Sid.  218;  1  Vent.  40.  There  is,  however, 
at  least,  so  much  consideration  for  the  assumpsit  as  the  possession  of  the 
note  ;  and  the  question  of  damnification  could  not  come  before  the  court  on 
the  present  motion,  which  is  in  arrest  of  judgment,  and  not  for  a  new  trial. 
See  Cro.  Eliz.  67;  Hob.  4;   1  Sid.  31;  Styl.  296;    1  Com.  Dig.  138.(a) 

Shippbn,  President. — ^This  is  a  motion  in  arrest  of  judgment,  on  the 
ground  that  no  consideration  is  laid  in  the  declaration  to  found  the  assuwp* 
sit  upon  ;  and  as  it  tends  to  destroy  the  plaintiff's  action,  after  a  verdict 
given  in  his  favor  upon  the  merits,  the  court  would  afford  every  aid  in  it8 
power,  consistently  with  law,  to  carry  the  verdict  into  effect ;  but  they  muBt 
not  depart  from  the  established  principles  of  law,  which  are  wisely  calculated 
for  general  cases,  although  in  particular  ones  they  may  sometimes  appear  to 
be  hard. 

The  declaration  states,  that ''  the  defendant  Jacob  Millar  gave  his  prom.* 
issory  note  to  one  George  Jesserow  for  20^.,  payable  to  him  or  his  order  ;  that 
by  virtue  of  the  statute,  the  said  Jacob  became  thereupon  liable  to  pay  to 
the  said  Oeorge,  or  his  order,  the  said  sum  of  20/.  That  the  said  deorge^ 
afterwards,  for  a  valuable  consideration,  bargained  and  sold  the  said  note  to 
the  plaintiff,  and  delivered  him  possession  of  it ;  and  that  in  consideration 
thereof,  the  defendant  assumed  and  promised  to  pay  the  20/.  to  the  plaintiff, 
according  to  the  tenor  and  effect  of  the  said  note." 

The  question  is,  whether  the  sale  and  delivery  of  the  note  to  the  plaintiff 
is,  of  itself,  without  any  indorsement  or  assignment,  a  legal  ground  of  the  aS' 
sumpsitf  for  no  other  consideration  is  laid. 

The  note  is  a  negotiable  note,  payable  to  Jesserow,  or  his  order ;  the 
remedy,  therefore,  as  upon  the  instrument  itself,  is  confined  to  Jesserow,  or 
his  order  ;  and  it  would  indeed  be  confined  to  Jesserow  himself,  as  a  chose  in 
action,  if  the  act  of  parliament,  or  act  of  assembly,  did  not  enable  an  assignee 
i^i^>jy-i  to  sue  in  his  own  name.  *There  must  then  be  some  collateral  matter, 
^  some  injury  to  the  plaintiff,  or  benefit  to  the  defendant,  in  the  con- 
sideration itself,  laid  as  a  ground  for  the  assumption.  (6)  If  the  defendant 
had  promised  to  the  plaintiff,  having  possession  of  the  note,  and  a  power  to 
sue  for  the  money  (though  not  in  his  own  name),  that  if  he  would  forbear 
to  sue  him,  he  would  pay  it ;  or,  if  the  promise  had  been  in  consideration  of 
his  delivering  the  note  up  to  be  cancelled  ;  these  promises,  though  made  to  a 
person  not  having  an  assignment  of  the  note,  would  perhaps  have  been  snf- 
ficient  to  ground  an  assumpsit  upon.  But  this  is  a  bare  promise  to  pay  to 
the  plaintiff,  a  stranger,  in  consideration  of  a  sale  and  delivery  of  the  note 
by  the  payee  to  him,  a  consideration  moving  neither  to,  nor  from,  the  de- 
fendant, and  which  c  ould  not  redound  either  to  his  benefit  or  injury.  Be- 
sides, the  promise  lai  i,  is  to  pay  to  the  plaintiff,  according  to  the  tenor  and 

(a)  Staple  v.  Hayden,  7  Mod.  12.  (&).Hainak0r  «.  Eberly,  S  BiilB.  Wk 
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effect  of  tlie  note,  and  the  tenor  and  effect  of  the  note  was  to  pay  to  Jes 
serow,  or  his  order,  and  not  to  any  person  to  whom  he  should  sell  and  deliver 
it  If  the  note  had  heen  payable  to  Jesserow,  or  bearer,  a  band  fid»  pur- 
chaser  of  it  might  have  maintained  the  action  ;  because  such  notes  pass  by 
delivery  ;  but  a  note  payable  to  order,  must  be  assigned,  to  enable  the 
holder  to  bring  the  action  in  his  own  name. 

Bonds,  in  England,  are,  every  day,  assigned,  attended  with  irrevocable 
powers  to  sue  for  the  assignee's  use.  Such  an  assignment  one  would  think 
would  be  full  evidence  of  a  sale  and  delivery,  yet  no  actions  are  ever 
brought  op  that  ground,  but  always  in  the  name  of  the  obligees. 

We  would  intend  everything  we  could  to  support  the  verdict ;  but  we 
cannot  intend  a  consideration  quite  different  from  that  which  is  laid,  which 
we  must  do,  in  the  present  case,  if  we  were  to  give  our  opinion  in  favor  of 
the  plaintiff. 

The  judgment,  therefore,  must  be  arrested* 


GiBBS  '0.  OlBBS. 

Bankrupt  law, 

Uodflr  the  state  bankrupt  law  of  1786,  a  prior  judgment-creditor  was  not  entitled  to  h«ve  the 
proceeds  of  a  sale  of  real  estate,  levied  under  an  execution  on  a  younger  judgment,  paid  to  him. 

Thb  case  was  briefly  this  :  A  certain  Aaron  Musgrove  had  brought  a 
qui  tann  action  against  the  defendant,  Ann  Gibbs,(a)  in  which,  after  a  trial 
in  the  supreme  court,  he  obtained  a  judgment,  on  the  second  day  of  October 
1788  ;  but  no  execution  was  thereupon  issued.  On  the  fourth  day  of  the 
same  month,  however,  the  defendant  having  then  confessed  judgment  in 
this  court  to  the  plaintiff,  Benjamin  Gibbs,  a  fi,  fa,  was  issued  in  this  cause, 
and  duly  executed  upon  a  house  and  lot  of  ground  in  Philadelphia  ;  after 
which,  Mrs.  Gibbs  committed  an  act  of  bankruptcy,  and  the  sheriff  paid 
the  money  levied  by  virtue  of  the  fi,  fa,  into  the  hands  of  the  prothonotary, 
to  be  disposed  of  as  the  court  should  direct. 

In  the  course  of  the  argument,  there  were  some  insinuations  of  collusion, 
with  respect  to  the  second  judgment ;  but  as  no  proof  was  offered,  the  only 
question  before  the  court  was,  whether  under  all  *the  circumstances  r^iq,-^ 
of  the  case,  Musgrove's  prior  judgment  was  entitled  to  satisfaction  L 
ont  of  the  money  levied  on  the^.  /'a.,  in  preference  to  the  subsequent 
judgment  on  which  the  writ  had  issued?  See  3  State  Laws  635,  §  30.(5) 

J^radford  and  Sergeant ^  arguing  in  favor  of  the  prior  judgment,  admitted, 
that  it  was  no  lien  against  the  assignees  of  the  bankrupt,  or  the  general 
ereditors  under  the  commission  ;  but  contended,  that,  unless  it  was  for  the 
general  benefit,  no  construction  of  the  act  of  assembly  should  be  made,  to 
divest  the  lien  which  the  priority  of  Musgrove's  judgment  had  obtained ; 
a  lien,  they  insisted,  clearly  binding  as  to  a  purchaser,  and,  consequently,  as 
to  a  person  levying  on  real  estate,  who  is  to  be  considered,  in  that  respect,  a 

(a)  Musgrove  o.  Gibbs,  ante^  p.  216. 

ih)  Art  16th  Sept  1785,  entitled,  "An  act  for  the  regulation  of  Bankmptoj;" 
P.  L.  685. 
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purchaser.  They  aaid,  that  they  had  not  been  able  to  find  any  anthority 
more  in  point  than  1  P.  Wms.  737  ;  but  urged,  that  the  want  of  a  direct 
precedent  was  in  their  favor  ;  for,  if  the  attempt  to  destroy  a  lien  of  thi* 
kind  could  have  succeeded,  it  must  frequently  have  occurred  in  the  uniform 
struggle  that  had  been  made  to  defeat  the  bankrupt  laws  of  England. 

It  was  further  observed,  that  there  had  been  no  laches  on  the  part  of 
Musgrove,  for  he  could  not  issue  an  execution  until  the  expiration  of  four 
days  after  his  judgment  was  obtained  ;  that  it  was  established,  long  before 
the  statute  of  frauds,  that  the  first  judgment  shall  be  first  paid,  although  the 
execution  was  issued  upon  a  subsequent  one  ;  that  the  statute  and  our  act 
of  assembly  made  no  other  alteration  in  the  common  law,  than  that  of  sub- 
stituting the  day  of  docketing,  for  the  relation  to  the  first  day  of  the  term ; 
and  that,  therefore,  independently  of  the  bankrupt  law,  Musgrove's  claim 
was  indisputable. 

But  they  also  contended,  that,  taking  the  bankrupt  law  into  view,  it  did 
not  interfere  between  lien  and  lien,  at  common  law  ;  but  is  merely  directory 
in  the  §  80,  how  the  debts  shall  be  paid,  where  no  execution  has  been  levied. 
The  words  do  not  include  the  case  ;  and  a  former  statute,  or  rule  of  common 
law,  cannot  be  repealed  or  annulled,  by  implication.  Nor  could  the  intention 
of  the  legislature  embrace  it ;  for,  that  was  to  make  an  equal  distribution 
among  the  creditors  at  large  ;  and  not  to  ascertain  a  right,  as  between  two 
individuals.  Whether,  indeed,  it  is  a  real  or  pretended  debt  for  which  the 
second  judgment  is  confessed,  there  are  no  means  to  prove  from  the  want  of 
a  court  of  chancery ;  and  whether  the  commissioners  might  recover  the 
money  from  Musgrove,  is  a  question,  that  cannot  affect  the  present  con- 
troversy, or  give  Gibbs  a  right  to  retain  it,  which  he  would  not  otherwise 
have. 

IngeraoU  and  Lewis^  for  the  plaintiff  in  the  execution,  stated,  that  by  the 
bankrupt  law,  executions,  mortgages,  and  pledges,  were  considered  in  the 
same  light ;  and  that  the  rule  of  law  in  the  distribution  of  a  bankrupt's 
estate,  placed  all  other  descriptions  of  creditors  on  the  same  footing,  re- 
garding the  quantity,  and  not  the  quality  of  their  debts.  Green,  B.  L.  100, 
101,  136,  146,  190  ;  12  Mod.  446  ;  Com.  Dig.  632  ;  2  Black.  Com.  487  ;  1 
Bac.  Abr.  258.  They  insisted,  as  the  property  would  indisputably  vest  in 
♦^7Sl  ^^®  commissioners,  *if  not  prevented  by  the  execution,  that,  therefore, 
^  the  question  lay  properly  between  Gibbs  and  the  assignees,  and  not 
between  him  and  Musgrove,  who  could  not,  with  any  show  of  right,  retain 
the  money  against  the  general  creditors,  even  if  the  court  were,  at  this  time, 
to  order  it  to  be  paid  to  him.  They  said,  that  the  very  points  now  made, 
were  urged  and  ovoiTulcd  in  the  case  cited  for  Musgrove  ;  1  P.  Wms.  737, 
and  it  is  declared  in  several  cases,  that  a  judgment  did  not  bind  lands  any 
more  than  the  tet^te  of  a  Ji.  fa,  did  goods,  before  the  statute.  Ibid.  02  ;  Vea. 
239,  436. 

But  the  very  existence  of  a  prior  lien  in  favor  of  Musgrove  was  contro- 
verted ;  because  the  act  of  assembly  1  Sm.  L.  390,  in  respect  to  the  docket- 
ing of  judgments,  only  alters  the  law  in  the  case  of  bond  fide  purchaserb  for 
a  valuable  consideration ;  and  does  not  affect  the  case  of  two  judgment- 
creditors,  whose  liens  still  relate  to  the  fir^t  day  of  the  term.  On  this  ground, 
therefore,  the  judgment  confessed  to  Gibbs  in  the  common  pleas,  is  prior  to 
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that  obtained  by  Musgrove  in  the  supreme  court ;  for  the  term  of  the  com- 
mon pleas,  commenced  on  the  '7th  of  September  ;  but  the  term  in  the  su- 
preme coart  did  not  commence  until  the  24th  day  of  the  same  month  ;  bo 
that,  independent  of  the  bankrupt  law,  the  legal  relation  to  the  first  day  of 
the  term  establishes  the  right  of  Gibbs  on  the  present  controversy,  (a) 

But  the  bankrupt  law  is  in  itself  clearly  decisive  ;  and  that  an  adverse 
precedent  is  not  to  be  found,  must  prove  the  universal  sense  of  the  courts  of 
justice  in  England  to  be  in  favor  of  the  plaintijff's  doctrine.  As,  therefore, 
the  general  rule,  with  regard  to  an  execution  executed,  includes  his  case, 
and  excludes  the  case  of  Musgrove,  it  is  incumbent  upon  the  latter  to  show, 
if  he  can,  any  exception  on  which  he  may  rest  his  present  claim.  The  prin- 
ciple, indeed,  as  well  as  the  practice  of  the  law,  is  on  the  same  side.  If,  af- 
ter the  execution  executed,  the  commissioners  had  taken  the  house  and  sold 
it,  they  would,  undoubtedly,  have  been  liable  to  Gibbs  in  an  action  for 
money  had  and  received  to  his  use  :  but  will  it  be  asserted,  that  Musgrove 
could  maintain  such  an  action,  having  no  execution  executed  ?  Nor  can  h 
be  justly  said,  that  the  commissioners  are  not  interested  in  the  question  now 
agitated  ;  for,  if  the  proceeds  of  the  estate  sold  under  the  Jl,  fa,  are  enough 
to  pay  both,  both,  according  to  the  opposite  doctrine,  must  be  paid,  and 
only  the  balance  go  to  the  commissioners.  But  there  is  no  case  which  can 
make  a  difference  whether  the  money  is,  or  is  not,  sufficient  to  pay  the 
amount  of  the  execution  ;  and  should  Musgrove  prevail  against  Gibbs,  for 
similar  reasons  he  must  prevail  against  the  commissioners,  to  the  manifest 
violation  of  the  words  and  spirit  of  the  law. 

Shippen,  President. — The  motion  in  this  case  is  made  in  behalf  of  one 
Musgrove,  who  is  said  to  be  a  prior  judgment-creditor,  in  order  to  have  the 
money  which  has  been  levied  and  brought  into  court  under  the  plaintiff's  ex- 
ecution, paid  to  him,  instead  of  the  plaintiff. 

*This  is  objected  to,  on  the  ground  that  the  defendant  became  a  v^^t-A 
bankrupt  previous  to  the  serving  or  issuing  any  execution  against   ^ 
the  estate,  except  the  present  one,  at  the  suit  of  the  plaintiff,  and,  that,  there- 
fore, he  alone  is  entitled  to  the  money. 

The  question  arises  upon  the  SOth  section  of  the  bankrupt  law,  which 
enacts,  "  That  every  creditor  having  security  for  his  debt  by  judgment, 
specialty,  or  other  security,  whereof  there  is  no  execution  served  and  exe- 
cuted upon  the  lands,  goods  and  estate,  of  the  bankrupt,  before  such  time 
as  he  shall  become  a  bankrupt,  shall  not  be  relieved  upon  any  such  judg- 
ment, &c.,  for  any  more  than  a  ratable  part  of  their  debts,  with  the  other 
creditors." 

This  section  of  the  act  is  similar  to  one  in  the  statute  of  James,  and  must 
therefore  receive  the  same  construction ;  and  the  rational  and  legal  con- 
struction appears  to  be,  that  no  judgment-creditor  who  has  not  levied  his 
execution,  shall  receive  any  benefit  from  his  judgment,  as  to  the  estate  or 
effects  of  the  bankrupt,  vested  in  the  commissioners  of  bankruptcy  by  the 
act,  to  the  exclusion  or  prejudice  of  the  creditors  at  large,  but  must  be  put 
upon  the  same  footing  with  them;  yet,  as  to  any  liens  which  do  not  affect 
the  general  creditors,  he  will  have  the  benefit  of  them  in  the  same  manner 
as  if  the  act  had  never  been  made. 

(a)  But  800  Welsh  v.  Murray,  4  DalL  820,  8.  a  4  Yeates  197. 
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This  construction  accords  with  the  case  cited  in  support  of  the  motion 
out  of  1  Pcere  Wms.  737.  The  principle  of  that  case,  so  far  as  respects  the 
present  purpose,  is  this,  that  where  there  is  a  prior  judgment,  and  after- 
wards a  sale  of  the  land,  and  then  a  bankruptcy,  the  purchaser  holds  the 
land  subject  to  the  prior  lien,  which  must  be  for  this  plain  reason,  that  in 
that  case  there  was  no  possibility  that  the  creditors  of  the  bankrupt  could 
be  prejudiced  by  it,  the  land  being  actually  sold  before  the  bankruptcy,  and 
never  vested  in  the  commissioners;  and,  consequently,  ther0  was  no  lien  as 
to  them,  it  could  only  subsist  against  the  purchaser,  and  was  not  at  all  af- 
fected by  the  bankrupt  laws,  as  it  was  indifferent  to  the  creditors,  whether  it 
subsisted  or  not. 

In  the  present  case,  there  has  been  no  act  of  the  party,  previous  to  the 
bankruptcy,  to  prevent  the  vesting  of  the  estate  in  the  commissioners;  and, 
consequently,  all  liens,  if  they  operate  at  all,  must  operate  to  their  prejudice; 
which  is  contrary  to  the  express  intent  of  the  act,  which  directs  that  they 
shall  take  the  estate,  subject  only  to  the  claims  of  such  judgment-creditors 
who  had  levied  their  executions  upon  it.  For,  if  any  judgment-creditor,  who 
has  no  execution,  under  the  idea  of  his  having  a  prior  lien,  could  have  thj 
benefit  of  the  execution  transferred  to  him,  then  not  only  that  creditor, 
but  all  the  prior  judgment-creditors  must  be  satisfied,  before  the  commis- 
sioners could  take  anything  to  divide  among  the  general  creditors,  as  they 
would  all  have  an  equal  right  with  him. 

It  is  said,  that,  although  the  court  should  order  the  prior  judgment- 
creditor  to  be  first  paid,  there  would  be  no  injury  done  to  the  other  creditors, 
because  the  commissioners  might  recover  the  money  from  him,  if  he  was 
^  ,  not  entitled  to  it.  Whether  they  could,  *or  could  not,  recover  it 
-<  from  him,  will,  I  think,  make  no  material  difference  as  to  the  present 
motion.  It  must,  however,  be  observed,  that,  if  he  can  claim  this  money  at 
all,  it  must  be  under  the  execution,  and  as  execution-creditors  are  saved,  it 
would  be  very  questionable,  whether  the  commissioners  could  recover  it  from 
him.  If  they  could  not,  then  the  creditors  at  large  must  be  postponed  to 
him  and  the  other  judgment-creditors — ^if  they  could  recover  it,  then,  it 
would  not  only  be  a  vain  thing  to  order  the  money  into  his  hands,  as  he 
must,  by  a  circuity  of  action,  be  obliged  to  refund  it,  but  it  would,  in  fact, 
be  ordering  it  into  the  hands  of  a  person  not  entitled  to  receive  it;  and  the 
consequence  would  be,  that  the  real  execution-creditor,  whose  claim  is  saved 
by  the  act,  would  infallibly  be  cut  out  of  his  preference. 

Whether  this  is,  or  is  not,  a  bond  fide  debt,  is  not  the  subject  of  our 
present  inquiry.  If  any  fraud  could  be  proved,  this  court  would  certainly, 
on  motion,  set  aside  both  the  execution  and  the  judgment,  but  that  could 
not  be  for  the  benefit  of  the  prior  judgment-creditor,  whose  claim  is  founded 
upon  the  execution;  but  for  the  benefit  of  the  creditors  at  large,  under  the 
commission;  who  may  still  have  a  remedy  by  action,  if  they  can  show  the 
execution  to  have  been  collusive  and  unfair. 

The  only  question,  however,  now  before  us,  is  whether  a  prior  judgment- 
creditor  shall  come  in  under  this  execution,  which,  we  think,  he  cannot^  as  it 
would  defeat  the  express  intent  of  the  bankrupt  law.  (a) 


(a)  S«e  Ralston  t).  Bell,  2  DalL  158 ;  White  9.  Hamiltoo,  1  TwteB  188. 
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Writ  of  mquiry. 

The  defendant  in  a  foreign  attachment  ia  not  entitled  to  produce  hia  evidence  before  the  joiy  of 
inquiiy. 

This  was  a  foreign  attachment,  in  which  judgment  was  entered  at  the 
third  term  ;  and  a  writ  of  inquiry  being  afterwards  executed,  a  motion  was 
made  on  behalf  of  the  defendant,  to  quash  the  return,  because  the  sheriff 
and  inquest  had  refused  to  hear  his  evidence,  at  the  time  of  executing  tho 
writ. 

On  the  argument,  the  nature  of  the  evidence  that  had  been  excluded,  was 
stated,  and  Ingeraolly  in  support  of  tho  motion,  contended  :  1st.  That,  upon 
general  principles,  both  parties  are  entitled  to  be  heard  before  the  inquesfe  ; 
and  that,  although  they  are  bound  to  find  some  damages,  yet,  if  there  is  no 
proof  of  any  being  sustained,  they  will  find  no  more  than  a  single  penny  ; 
and  that  merely  to  satisfy  the  form  of  the  proceeding.  The  writ  commands 
the  inquest  diligently  to  inquire  what  damages,  <fec.,  so  that  to  inform  their 
consciences,  they  ought  certainly  to  hear  the  allegations  of  both  parties  ; 
and  if  they  assess  the  damages  too  high,  or  too  low,  their  return  will  be  set 
aside,  which  proves  that  the  court  has  a  superintending  power  over  juries  of 
inquiry.  2  Lill.  Abr.  721  ;  2  Sayer's  Law  of  Dam.  123,  193,  203,  233.  It  ia 
a  maxim,  indeed,  that  damages  cannot  be  assessed  without  a  jury  (3  Bl. 
Com.  395,  396-7) ;  *and  it  is  clear,  that  under  the  rules  at  nisipriica,  a  r^o^o 
defendant  may  submit  to  judgment  being  entered,  and  yet  contest  *- 
the  matter  before  the  jury  of  inquiry,  so  as  to  affect  the  quantum  of  dam- 
ages, for  which  the  judgment  shall  stand.  2d.  The  case  of  a  foreign  attach- 
ment makes  no  exception  to  the  general  rule.  In  London,  only  actions  of 
debt  can  be  brought,  within  the  custom  ;  so  that  the  judgment  being  com- 
plete, no  damages  are  to  be  assessed.  There  are  many  other  points  in  which 
the  custom  of  London  differs  from  the  practice  under  our  attachment  law. 
Lands,  and,  in  short,  every  other  subject  of  property,  are  liable,  in  Pennsyl- 
vania, to  an  attachment ;  being  as  much  so,  in  his  absence,  as  the  defendant's 
person  would  be,  if  he  were  here.  But  the  custom  of  London  proceeds  only 
on  the  supposition  of  a  debt  due  from  the  garnishee  to  the  defendant. 
Hence,  the  analogy  between  the  custom  there,  and  our  practice,  is  very 
trilling.  The  act  of  assembly  does  not  prescribe  a  writ  of  inquiry  ;  nor  does 
the  freeholders'  law,  upon  a  judgment  by  default,  after  summons ;  yet,  in 
both  cases,  writs  of  inquiry  are  uniformly  issued  to  assess  damages  ;  and  for 
the  plain  reason  already  assigned,  that  damages  cannot  be  assessed  without 
the  intervention  of  a  jury.  Besides,  it  has  been  the  uniform  practice,  under 
the  attachment  law,  t(»  give  notice  of  executing  tho  writ  ;  which  necessarily 
implies  a  right  to  controvert  the  quantum  of  damages  ;  and  the  question  is 
not,  whether  the  evidence  would  have  availed,  but  whether  it  ought  to  have 
boon  heard. 

Wilson  and  WilcockSy  for  the  plaintiffs. — ^It  is  in  the  power  of  the  defend- 
ant to  appear,  and  entitle  himself  to  a  trial  in  court ;  but  it  would  be  unjust, 
m  this  manner,  to  permit  him  to  draw  the  decision  of  an  im]>ortant  question 
from  the  proper  tribunal.  Admitting,  however,  that  the  law  is  what  the 
defendant's  counsel  states,  where  a  party  is  completely  in  coort^  and  after- 
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wards  suffers  judgment  to  go  by  default,  it  is  not  applicable  to  the  case  of 
an  attachment,  the  object  of  which  is  to  compel  an  appearance.  The  custom 
of  London,  which  is  certainly  the  ground-work  of  our  attachment  law,  ad- 
mits no  such  privilege  as  the  defendant  now  claims.  In  London,  the  plaint- 
iff is  not  obliged  to  execute  a  writ  of  inquiry,  nor  to  prove  his  debt  in  court, 
ia.  merely  to  swear  to  it ;  nor  does  any  expression  in  our  act  of  assembly 
enjoin  the  execution  of  a  writ  of  inquiry  ;  but  that,  as  well  as  the  notice  in 
office,  depends  entirely  upon  usage ;  for  the  only  trial  mentioned  in  the 
act,  is  on  the  scire  facias  between  the  plaintiff  and  garnishee.  Nor  does 
the  legislature  precipitate  the  cause  :  judgment  cannot  be  entered  until  the 
third  term,  and  twelve  mouths  afterwards  are  given  to  obtain  a  trial  upon 
the  merits.  In  this  action,  likewise,  the  plaintiff  acquires  no  general  lien  by 
his  judgment,  as  in  other  actions,  but  can  only  issue  execution  against  the 
property  attached ;  so  that,  upon  the  whole,  there  can  be  no  reason,  on 
principles  of  equity,  that  the  defendant  should  be  heard,  without  putting 
in  special  bail.  The  freeholders'  act  can  furnish  no  argument ;  for  the  law  in 
41^^^  that  case  prescribes  a  mode  by  which  *the  defendant  shall  be  brought 
^  into  court ;  but  in  an  attachment,  the  defendant  is  never  in  court,  un- 
til bail  is  filed. 

Shippen,  President. — ^That  is  a  motion  to  set  aside  the  inquisition  of  a 
jury  of  inquiry  in  a  foreign  attachment,  on  the  ground  of  the  defendant's 
evidence  being  refused  to  be  heard  before  the  sheriff  and  inquest,  on  the 
execution  of  the  writ  of  inquiry. 

On  the  part  of  the  plaintiffs,  two  points  have  been  made  and  argued  : 

1st.  That  on  the  execution  of  writs  of  inquiry  generally,  no  evidence  on 
the  part  of  the  defendant  ought  to  be  heard,  as  by  suffering  judgment  to  go 
by  default,  he  had  admitted  the  plaintiff's  cause  of  action  ;  and  that,  there- 
fore, evidence  on  the  part  of  the  plaintiffs  only  should  be  heard. 

2d.  That,  although  it  were  admitted,  that,  generally,  on  executing  writs 
pf  inquiry,  after  an  interlocutory  judgment,  such  evidence  might  be  heard  ; 
yet,  in  those  cases  where  writs  of  inquiry  are  executed  to  ascertain  the 
plaintiff's  demand,  after  judgments  on  foreign  attachments,  no  such  evidence 
should  be  admitted  ;  because  the  foreign  attachment  issues  only  to  compel 
an  appearance,  and  the  defendant  has  it  in  his  power,  even  after  the  return 
of  the  inquisition,  by  entering  special  bail,  to  try  the  cause  in  the  usual 
manner,  before  a  court  and  jury. 

As  to  the  first  point,  the  law  seems  settled,  that,  after  a  judgment  by 
default,  the  defendant  has  a  right  to  offer  his  evidence  to  the  jury  of  inquiry, 
to  combat  the  plaintiff's  proofs  ;  and  that  where  the  sheriff  refuses  to  hear 
the  evidence  on  both  sides,  the  court  will  direct  a  new  writ  of  inquiry,  (a) 

As  to  the  second  point,  it  will  be  necessary  to  consider  the  law  of  attach- 
ments of  1705,  and  the  practice  under  it,  together  with  the  reasons  and 
extent  of  that  practice. 

The  legislature,  in  framing  this  act,  certainly  took  for  their  model  the 
custom  of  London,  concerning  foreign  attachments  ;  the  principles  of  the 
law  and  mode  of  proceeding  are  in  many  respects  conformable  to  that 
custom  ;  and  the  difference  appears  to  be  less  in  the  act  itself,  than  in  the 

(a)  See  Moore  v,  Hess,  4  Yeates  261. 
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practice  uudcr  it.  In  London,  the  proceeding  is  by  plaint  against  the 
defendant,  supported  by  the  oath  of  the  plaintiff ;  on  this  is  founded  the 
attachment  and  proceedings  against  the  garnishee  ;  but  no"  further  proceed- 
ing is  had  against  the  defendant,  *  until  he  enters  special  bail,  and  then  a 
declaration  is  filed  and  a  trial  had  in  the  usual  way.  The  practice  under 
our  act  is,  first  to  obtain  judgment  against  the  defendant,  then  to  file  a 
declaration  against  him,  according  to  the  nature  of  the  demand  ;  if  in  debt, 
the  judgment  stands  for  the  sum  declared  for,  without  even  an  oath  to 
support  it  ;(a)  if  in  case,  a  writ  of  inquiry  issues,  for  a  jury  to  ascertain  the 
demand,  and  then  the  scire  /acias  issues  against  the  garnishee.  No  actual 
notice  is  given  to  the  defendant  of  the  execution  of  the  writ  of  inquiry  ; 
his  attendance  is  never  expected,  and  *is,  in  most  cases,  impossible.  It  -^ 
seems  to  be  a  mode  adopted,  not  for  a  trial  of  the  merits,  but  only  to  L 
conform  to  the  nature  of  an  action  on  the  case,  which  requires  a  jury  of 
inquiry  to  ascertain  the  sum  for  which  the  execution  is  to  issue  ;  and  it  may 
be  considered  as  a  proceeding  to  inform  the  conscience  of  the  court,  in  the 
room  of  the  supposed  oath  in  the  action  of  debt.(d)  In  its  nature,  it  appears 
to  be  an  eaj  parte  proceeding,  and  not  within  the  reason  of  the  rules  in 
executing  writs  of  inquiry  on  judgments  by  default ;  where  the  defendant 
has  regular  notice,  and  has  no  other  opportunity  of  making  a  defence. 

The  attachment  law,  and  all  proceedings  under  it^  suppose  the  defendant 
to  be  an  absent  person,  and  he  has,  in  truth,  no  day  in  court,  until  he  enters 
special  bail,  and  thereby  dissolves  the  attachment ;  or  comes  in  afterwards, 
when  the  money  is  recovered  from  the  garnishee,  to  disprove  the  debt,  which 
is  done  by  a  scire  facias  ad  disprohandum  dehitwn  ;  in  either  of  which  cases, 
he  puts  the  plaintiff  upon  the  legal  proof  of  his  demand,  and  is  admitted  to 
make  a  full  defence,  (c)  The  right  of  making  that  defence  before  the  jury 
of  inquiry,  has  no  foundation  either  in  the  act  or  the  practice  under  it.  The 
law  supposes,  from  his  absence,  that  he  is  then  incapable  of  making  a  de- 
fence ;  and  for  that  reason,  has  afforded  him  ample  time  and  opportunity 
afterwards  to  do  it ;  nor  does  it  accord  with  legal  ideas,  that  he  should  have 
this  opportunity  of  trying  his  cause,  and  also  another  afterwards  upon  enter- 
ing special  baiL 

It  has  been  said,  that  notice  of  executing  these  writs  of  inquiry  has  been 
usually  set  up  in  the  prothonotary's  and  sheriff's  ofiices  ;  and  that  this  notice 
would  be  in  vain,  if  the  party  might  not  appear  and  make  his  defence.  This 
practice  of  putting  up  notices,  must  have  been  introduced  by  the  gentlemen 
of  the  law  ex  majore  cautela.  If  it  were  a  new  case,  we  should  perhaps 
think  it  nugatory  ;  as  a  person  abroad  cannot  be  supposed  to  take  notice  of 
a  paper  put  up  in  the  office,  which  he  could  never  see.  However,  as  it  is  the 
practice,  it  is  proper  it  should  be  continued  ;  and  it  may,  at  least,  serve  the 
purpose  of  giving  the  garnishee,  or  the  attorney  in  fact  of  the  defendant,  an 
opportunity  of  knowing,  and  apprising  his  constituent,  of  the  nature  of  the 
plaintiff's  demand,  that  he  may  be  prepared  to  defend  himself  against  it. 

(a)  In  Pancake  «.  Harris,  10  S.  &  R.  109,  it  was  said  by  the  court,  that  the  act  of 
1806,  which  directs  proceed  ngs  by  action  of  debt,  is  inapplicable  to  the  case  of  a  foreign 
attachment 

(5)  See  Pancake  t>.  Harris,  10  S.  *  R.  109. 

(#)  Brealsford  v.  Meade,  1  Yeates  495 ;  Fitch  v,  Ross,  4  S.  &  R.  6W. 
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Upon  the  whole,  we  arc  of  opinion,  that  the  refusing  to  admit  the  defend- 
imt  in  the  attachment  to  produce  his  evidence  before  the  jury  of  inquiry,  b 
pot  a  sufficient  reason  for  setting  aside  the  inquisition,  (a) 

Rule  discharged. 

PsNBOSE  V.  Habt. 

Application  of  payments. 

Mode  of  applying  partial  payments  on  a  bond  bearing  intereet. 

Ok  a  rule  to  show  cause  why  the  judgment  confessed  by  warrant  of  at- 
torney in  this  case  should  not  be  opened,  Fisher  stated,  that  several  partial 
♦aVfil  P^y"^®"^*'  ^*^  heiidw  made  by  the  defendant,  *which  the  plaintiff  had 
■*  applied  tirat  to  the  discharge  of  the  arrearages  of  the  interest ; 
whereas,  he  insisted,  that  it  ought  first  to  have  been  deducted  from  the  prin- 
cipal  debt.     But — 

SmpPEX,  President,  said,  that  the  practice  had  been  otherwise  ;  and  he 
thought  with  great  reason  and  propriety.  He  remembered  to  have  heard  of 
an  0I4  decision  when  Logan  was  Chief  Justice,'  in  which  it  was  expressly 
settled,  that  money  paid  on  account  of  a  bond,  should  first  be  applied  to  dis- 
charge the  interest  due  at  the  time  of  the  payment,  and  the  residue,  if  any, 
credited  toward  satisfaction  of  the  principal.  By  this  rule,  the  gentlemen 
of  the  bar  had  uniformly  governed  their  calculations,  before  the  revolution. 

LewiSy  for  the  plaintiff,  insisted,  that  the  practice  was  the  same  at  the 
present  day,  and  appealed  to  the  attorneys  in  court,  who  confirmed  his  asser- 
tion. (&) 

O'Neil  v.  Chew. 

Foreign  attachment. — Sa^'C  of  chargeahle  property. 

FoBEiGK  ATTACHMENT,  l^c  defendant's  interest  being  attached  in  a  shal- 
lop. Levy,  after  filing  a  positive  affidavit  of  the  debt,  moved,  at  the  first 
term,  that  the  shallop  might  be  sold,  as  a  chargeable  commodity  :  And  the 
motion  wfis  accordingly  granted. 

Elliot  v.  Elliot. 
ATnend^nent. 

Thbbb  was  an  agreement  filed  in  this  action,  to  refer  the  matter  in  Avh 
pute  to  one  Levis;  but  in  the  ofiicial  rule,  by  mistake  of  the  clerk,  the  nw^e 
inaerted  was  Lewis. 

After  report.  Sergeant  moved  to  amend  the  rule,  by  the  agreement  filed : 
and  lesrve  was  accordingly  given. 

(a)  See  Moore  9.  Hess,  4  Teates  261. 

(5)  See  Tracy  9.  Wikofi^,  ante^  p.  124  and  the  cases  there  cited. 

1  James  Logan  was  appointed  Chief  Justice  Records,  412.  He  resigned  on  the  M  AwgWl 
of  Pennsylyania,  by  Lieutenant-governor  Gor-  1739,  and  was  succeeded  by  Jienodah  hu% 
don,  on  the  10th  of  August  1731.    8  Ck)lonial     home,  4  Id.  848. 
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Weaver  v.  LAWEBNcaB. 
Itiquisition. 

Where  ao  inquisitiun  upon  lands,  under  a  Ji.  fa.,  has  been  quashed  for  irregularity,  the  sheriff 
may  proceed  to  hold  a  new  inquest,  after  the  return  of  the^./a.,  without  a  new  writ. 

There  had  been  a  levy  upon  lands,  by  virtue  of  a  Ji.  fa.  issued  in  this 
case,  returnable  to  the  present  term;  and  now,  on  Levy^a  motion,  the  in- 
quisition, which  had  been  held  upon  the  value  of  the  lands,  was  quashed. 

It  then  became  a  question,  whether  a  new  Ji.  fa.  must  be  issued ;  or 
whether  the  sheriff  might  proceed,  after  the  return  of  the  former  writ, 
to  take  a  new  inquisition,  without  further  process  ?  • 

SuipPEN,  President. — I  cannot  perceive  anything  in  the  act  of  assembly 
which  precludes  the  sheriff  from  holding  an  inquest,  after  the  return  of  the 
Ji.  fa.  ;  and  1  have  always  understood  it  to  be  the  ^practice  to  do  so.  rmooQ 
The  present  inquisition,  being  quashed  for  irregularity,  becomes  a  •■ 
nullity,  and  leaves  the  case  just  as  if  none  had  been  taken. (a) 


Pleasants  v.  Meno  et  al. 
Banh'uptcy. — Dissolution  of  partnership. 

Under  the  state  bankrupt  law  of  1785^  evidence  was  admissible,  to  show  that  the  certificate 

unfairly  or  illegally  obtained. 
A  bond  taken  subsequently  to  the  act,  though  upon  a  contract  which  arose  preyionely  to  it,  war> 

runted  the  issuing  of  the  commission. 
A  petition  subscribed  by  one  of  two  partners,  in  the  name  of  himself  and  partner,  waB  a  legal 

ground  for  issuing  a  commission. 
An  assignment  of  the  partnership  effects  is  not  an  actual  dissolution  of  the  partaerBhi|i,  if  the 

joint  transactions  are  not  at  an  end. 

Indebitatus  assumpsit  for  goods  sold  and  delivered,  Ac.  The  defend- 
ants pleaded  that  they  were  certificated  bankrupts,  and  that  the  cause  of 
action  arose  before  the  bankruptcy  ;  to  which  the  plaintiff  replied,  that 
certificate  was  unfairly  obtained  ;  and  on  the  trial  of  the  cause,  offered 
testimony  in  support  of  the  four  following  exceptions,  to  wit  : 

1.  That  the  debt  on  which  the  commission  was  founded,  had  been  con- 
tracted prior  to  the  passing  of  the  act  for  the  regulation  of  bankrupts  (8 
State  Laws,  644*)  although  a  bond  had  been  given  for  it,  since  the  act  was 
passed. 

2.  That  the  petition  was  exhibited  by  one  person,  in  the  name  of  himself 
and  his  partner,  without  any  other  than  the  general  authority  of  the  partner- 
ship ;  which  is  not  sufficient  for  the  purpose. 

3.  That  the  defendants  were  not  copartners  at  the  time  the  commission 
issued  jointly  against  them.     And — 

4.  That  two  of  the  defendants  had  not  committed  any  act  of  bankniptoy, 
prior  to  the  issuing  of  the  commission. 

The  admission  of  testimony  upon  these  points  was  opposed  by  the  oonii- 

fT III    J  ■    ■   I  —      -      -      -  W '^^ ■ 1 " 1^~^~~-^^'^—''^ 

(H)  See  McCormick  v.  Meason,  1  S.  <fc  R.  92 ;  Miller  e.  Milford,  2  Id  SlL 

«  Act  16th  September  1785,  P.  L.  644. 
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sel  for  the  defendants^  who  contended,  that  the  certificate  was  concInsiTe 
evidence  of  the  debt,  trading,  bankruptcy  and  conformity  ;  and  that  fraud 
in  obtaining  it,  or  a  concealment  of  effects,  were  the  only  matters  which  the 
plaintiff  could  now  be  allowed  to  prove,  according  to  the  decisions  under  the 
6  Geo.  II.,  c.  30,  which  statute  only  dilfers,  on  this  point,  from  our  act  of 
assembly,  by  the  use  of  the  word  fraudulent,  instead  of  unfairly  ;  words, 
however,  of  synonymous  import.  3  State  Laws,  644,  §  24;  Green  B.  L.  244, 
245-9;  1  Str.  533;  Co.  B.  L.  352;  1  Atk.  70,  208;  2  Wils.  140.  They  urged, 
that  any  objections  to  the  form  of  proceeding  could  only  be  taken  by  the 
bankrupts,  who  were  likewise  precluded  by  their  acceptance  of  a  certificate. 
2  Str.  746;  5  Burr.  2628;  1  Term  Rep.  409.  And  they  controverted  the 
power  of  the  court  to  unravel,  in  this  way,  the  decision  of  the  commissioners, 
whose  jurisdiction  was  competent  and  conclusive  as  to  all  the  preceding 
steps. 

The  plaintiff  ^8  counsel,  having  premised,  generally,  that  where  a  limited 
jurisdiction  is  established,  the  courts  of  common  law  are  bound  to  prevent 
any  infraction  of  that  limitation  (3  Black.  Com.  112,  109);  and  that  a  court 
of  limited  jurisdiction  can  never  be  vested  with  a  right  to  determine  upon 
the  legality  of  its  own  acts  (Ibid.  112,  114;  1  Bac.  Abr.  563;  Sir  T.  Raym. 
189;  Salk.  548;  1  P.  Wms.  476;  Cowp.  26),  contended,  that  the  common 
pleas  had  a  concurrent  authority  with  the  supreme  court  to  restrain  the  oomr 
mo  J,,-!  missioners  of  bankrupts  within  the  boundaries  prescribed  by  the  act 
■*  of  ^assembly  ;  and  that  if  there  was  no  express  provision  in  the  act 
of  parliament  in  England,  or  in  the  act  of  assembly  here,  as  to  the  mode  of 
ascertaining  a  violation  of  those  boundaries,  yet  by  analogy  to  other  special 
jurisdictions,  the  proceedings  of  the  commissioners  could  not  be  the  proof 
of  their  ow^n  legality  ;  but,  from  the  nature  and  reason  of  the  thing,  that 
question  must  be  examinable  at  another  tribunal.  1  Bac.  Abr.  653;  Lev. 
288;  Cas.  temp.  Hard.  186,  145;  2  Bl.  Rep.  1145;  2  Wils.  682.  They  re- 
marked, that,  until  the  4  Ann.,  c.  17,  §  7,  no  provision  was  made  as  to  the 
manner  in  which  a  bankrupt  should  bring  forward  his  discharge  ;  and  that, 
even  under  that  statute,  he  was  obliged  to  set  forth  all  the  proceedings  be- 
fore the  commissioners,  which  eventually  produced  the  statute  of  6  Oeo.  IL^ 
authorising  the  defendant  to  plead  his  certificate.  This,  however,  they  in- 
sisted, only  made  the  certificate />r//nc^yace6  evidence  ;  relieving  the  defend- 
ant from  the  necessity  of  stating  the  petition,  trading,  &c.,  in  his  plea,  and 
obliging  the  plaintiff  to  set  forth  his  exceptions  in  his  replication.  See  2 
Ld.  Raym.  1646;  Str.  869;  s.  o.  Co.  B.  L.  356;  Doug.  160.  They  then  cited 
many  authorities  to  show,  that  since,  as  well  as  before,  the  statute  of  6  Oeo. 
II.,  c.  30,  and  subsequent  to  the  granting  the  certificate,  as  well  as  previous- 
ly, the  debt,  trading,  act  of  bankruptcy,  &c.,  had  all  been  controverted  and 
inquired  into  in  the  courts  of  law,  in  a  variety  of  forms,  between  a  creditor 
and  the  bankrupt,  between  creditors  and  the  assignees;  and,  in  short,  between 
any  persons  who  were  interested.  2  Str.  744;  Cowp.  569;  Bull.  37;  Co  B. 
L.  307,  314;  1  Term  Rep.  409,  573,  n.\  2  Str.  822;  2  Id.  1042;  Bam.  81;  2 
Bl.  Rep.  725;  Cowp.  823;  Co.  B.  L.  348;  1  Ld.  Raym.  724;  1  Bl.  Rep,  70; 
Bull.  40;  Palm.  325;  Cowp.  427,  428;  1  Salk.  110;  Cowp.  898;  BulL  89;  1 
Atk.  201;  Co.  B.  L.  71;  Cro.  EUz.  13,  72;  Bam.  160;  2  Str.  809;  7  Vin.  61, 
pi.  14;  1  Bl.  Rep.  441;  Co.  B.  L.  74;  Green  B.  L.  44;  1  Burr.  467,  484,  Ao. 
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They  added,  that  to  prevent  the  injustice  which,  in  many  cases,  wonld  hap- 
pen for  want  of  a  court  of  chancery,  the  courts  here  are  obliged  to  deviate 
from  the  rigorous  rules  of  the  common  law,  and  to  adopt  the  principles  of 
equity.  Although  in  England  the  common-law  courts  cannot  inquire  mto 
the  consideration  of  a  bond,  or  decree  the  specific  performance  of  a  contract, 
yet  the  courts  of  equity  will  do  both ;  and  here,  to  afford  a  similar  relief, 
wherever  the  chancery  would  order  a  deed  to  be  given,  our  courts,  instead 
of  doing  that,  presume  the  deed  to  have  been  actually  given,  and  adjudge 
the  case  accordingly.  Thus,  in  the  present  case,  the  same  reasons  which 
would  induce  the  chancellor  to  supersede  a  commission  of  bankrupts,  will 
induce  this  court  to  consider  the  commission  as  virtually  superseded. 

SniPPEN,  President. — This  is  an  action  brought  by  Samuel  Pleasants 
against  John  Meng,  and  three  other  persons,  in  which  the  defendants  have 
pleaded,  that  they  are  certificated  bankrupts,  and  the  plaintiff  has  replied,  that 
the  certificates  were  unfairly  obtained.  *If  the  plea  had  been  drawn  r^ooo 
up  at  large,  instead  of  being  entered  on  the  docket,  it  must  have  been  *■ 
pursuant  to  the  act  of  assembly,  "  that  the  cause  of  action  did  accrue,  be- 
fore such  time  as  he  became  a  bankrupt ;"  and  the  certificate  is  made  by  the 
act  only  a  matter  of  evidence. 

The  question  now  to  be  decided,  is,  whether,  upon  a  trial  at  law,  the 
creditor  of  a  bankrupt  may  give  evidence  to  controvert  the  trading,  bank- 
ruptcy and  conformity  ?  Or,  whether  the  certificate  is  conclusive  proof  of 
all  the  proceedings  before  the  commissioners  ?  And  in  this  case,  it  is  fortu- 
nate, that  the  act  of  assembly  nearly  pursues  the  words  of  the  Ftatute  of  6 
Geo.  II,,  c,  80,  for  the  analogy  of  the  law  must  greatly  strengthen  the  ap- 
plication of  the  authorities,  and  facilitate  the  decision  of  the  court. 

The  clause,  on  which  the  argument  arises,  is  thus  expressed,  both  in  the 
Ehglish  statute,  and  the  act  of  Pennsylvania :  "  And  in  case  such  bank- 
rupt shall  afterwards  be  impleaded  for  any  debt  due  before  he  became  a 
bankrupt,  such  bankrupt  shall  be  discharged  upon  common  bail,  and  may 
plead,  in  general,  that  the  cause  of  action  did  accrue  before  such  time  as  he 
became  a  bankrupt ;  and  the  certificate  of  such  bankrupt's  conforming  and 
the  allowance  thereof,  shall  be  sufiicient  evidence  of  the  trading,  bankruptcy, 
commission,  and  other  proceedings  precedent  to  the  obtaining  such  certifi- 
cate, unless  the  plaintiff  can  prove  the  said  certificate  was  obtained  unfairly, 
or  make  appear  any  concealment  by  such  bankrupt  to  the  value  of  fifteen 
pounds." 

Certain  it  is,  that  from  the  13  JESiz.yC.  7  (at  which  time  commissioners  of 
bankrupts  were  appointed  in  England),  until  the  passing  of  the  6  Geo,  IL, 
a  period  of  about  200  years,  there  is  no  instance  that  ever  the  proceedings  of 
the  commissioners,  when  called  for,  were  not  revised  and  corrected  in  the 
courts  of  law.  By  the  statute  5  Geo,  Z,  c,  24,  the  bankrupt's  certificate 
might  be  given  in  evidence,  and  was  directed  to  be  a  full  discharge  of  any 
action  that  should  be  brought  by  any  creditor  of  such  bankrupt ;  yet,  it 
appears  by  the  case  in  1  Str.  533,  that  it  was  still  necessary  to  prove  the 
act  of  bankruptcy,  besides  producing  the  certificate ;  because  the  words, 
sitch  bankrupt^  related  to  such  person  as  was  described  in  the  statute.  Un- 
der that  statute,  therefore,  the  certificate  was  so  far  from  being  conclusive 
evidence,  that  it  was  not  sufficient,  without  other  proof,  to  show  that  he 
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was  an  object  of  the  act,  by  being  a  trader,  and  having  committed  an  act  of 
bankruptcy. 

What  then  was  the  alteration  introduced  by  the  6  Oeo,  IL^  e,  30  ?  It 
had  been  found  very  inconvenient  to  compel  a  bankrupt,  as  often  as  he  was 
sued,  to  enter  into  a  proof  of  all  the  circumstances  which  had  already  been 
proved  before  the  commissioners  :  this  statute,  therefore,  enacted,  that 
"  the  certificate  should  be  sufficient  evidence  of  the  trading,  bankruptcy, 
commission,"  &c.,  and  here,  ex  vi  terminiy  we  must  infer  that  this  was  not 
the  case  before,  as  the  word  sufficient  naturally  respects  what  had  been 
hitherto  t7i8ufficient.  The  statute,  however,  does  not  declare,  that  the  cer- 
♦sfiSl  *^^^*^®  shsM  be  *incontrovertible,  or  conclusive  evidence,  but,  in  ren- 
■•  dering  it  sufficient  evidence  of  certain  facts,  which  the  bankrupt  was 
before  under  the  necessity  of  establishing  by  specific  proofs,  it  has  merely 
transferred  the  burden  from  him  to  the  creditor,  with  whom  it  now  lies  to 
prove,  according  to  the  terms  of  our  act  of  assembly,  that  the  certificate 
was  unfairly  obtained. 

That  the  certificate  was  unfairly  obtained,  is,  indeed,  an  expression  at- 
tended with  some  ambiguity  ;  but  it  must  have  respect  to  the  subject-matter^ 
which  was  the  trading,  bankruptcy,  commission,  Ac.  And  if  a  man  had 
not  been  a  trader,  or,  if  he  had  not  committed  an  act  of  bankruptcy,  it  was 
unfair  to  grant  him  a  certificate  :  so  that  unfair  is  tantamount  to  iUegcd ; 
holding  equally  with  the  converse  of  the  proposition,  that  a  certificate  ille- 
gally, must  be  unfairly,  obtained. 

If  the  parliament  of  England  intended  to  make  so  essential  a  change  in 
the  bankrupt  system,  as  to  leave  the  proceedings  of  the  commissioners  with- 
out control  or  appeal,  it  would  be  strange,  that  no  stronger,  no  clearer 
expression,  was  employed  for  that  purpose  ;  and,  if  such  was  indeed  their 
sense,  it  must  appear  still  more  strange,  that  the  courts  of  law  have  been  so 
far  from  understanding  it,  that  in  every  case,  since  the  passing  of  the  statute, 
they  have  permitted  the  same  investigation  which  was  before  allowed.  In 
Cowp.  823  {Martin  v.  O'^Hara)^  it  appears,  that  a  bankrupt,  having  obtained 
a  certificate  under  a  second  commission,  pending  a  former  one,  under 
which  a  certificate  had  been  refused,  an  application  was  made  for  an  exoiv- 
eretur  to  be  entered  on  the  bail-piece  ;  but  the  judges  pronounced  the  second 
commission  to  be  absolutely  void,  and  discharged  the  rule  to  show  cause. 
Now,  if  the  certificate  were  conclusive,  this  decision  was  illegal ;  for  the 
certificate  is  as  much  evidence  of  the  commission,  as  of  the  trading  and 
bankruptcy  ;  and  its  validity  was  a  question  equally  before  the  oonmiission- 
ers,  whose  sanction  it  had  received. 

It  is  clear,  therefore,  in  every  view,  from  the  words  of  the  law,  and  from 
judicial  interpretations  of  its  meaning,  that  the  legislature  has  only  made 
the  certificate  evidence  ;  and  the  nature  of  evidence  necessarily  implies  an 
adverse  right  to  controvert  and  repel.  A  foreign  judgment  is  allowed  to  be 
primd  facie  evidence  of  a  debt,  and  yet  it  was  adjudged  to  be  open  to  ex- 
amination ;  for  as  I  have  already  hinted,  although  some  kinds  of  evidence 
are  stronger  than  other  kinds,  yet,  in  that  respect,  they  are  all  placed  on  the 
same  footing.     Walker  v.  Witter ^  Doug.  1. 

But  there  is  a  general  consideration,  independently  of  the  act  of  assembly 
and  the  authorities  ;  which  is,  that  the  matters  determined  by  the  oommifr* 
sioners   are   certainly  matters  of  law,  arising  from  the  facts ;   afl|  what 
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avocation  constitates  a  trader,  or  what  conduct  amounts  to  an  act  of  bank- 
ruptcy :  would  it  not  then  be  a  strained  and  unreasonable  thing  to  suppose, 
that  the  legislature  has  established  a  jurisdiction  of  this  sort,  competent  to 
decide  questions  of  the  greatest  magnitude  in  their  operation,  and  yet,  that 
*there  should  be  no  appeal  to  examine  its  proceedings,  no  power  to  r*oo4^ 
correct  its  errors  ?  We  are  happy,  indeed,  in  knowing  that  our  deci-  ^ 
sions,  if  erroneous,  may  be  rectified  in  the  supreme  court ;  the  adjudications 
of  which  are  also  liable  to  the  ultimate  scrutiny  of  the  high  court  of  errors 
and  appeals.  And,  I  repeat,  is  it  not  absurd,  therefore,  to  imagine  that  the 
limited  jurisdiction  of  the  commissioners  of  bankrupts  is  alone  exempted  from 
control ;  or,  that  men,  unskilled  in  jurisprudence,  however  upright  in  their 
general  conduct,  and  intelligent  in  their  particular  arts  and  professions, 
should  enjoy  an  absolute  authority  in  the  discussion  and  determination  of 
every  nice  point  of  law,  which  is  incident  to  the  extensive  and  intricate  in- 
vestigations of  the  bankrupt  system  ? 

For  these  reasons,  the  Coubt  are  unanimously  of  opinion,  that  the  evi- 
dence offered  by  the  plaintiff,  ought  to  be  received,  (a) 

The  case,  upon  the  evidence,  appeared  to  be  this :  The  defendants, 
John  Meng,  William  Goodwin,  James  Smith  and  Robert  Gumming,  had 
been  copartners  in  trade  under  the  firm  John  Meng  &  Co.  On  the  26th  of 
April  1785,  Ooodwin  alone,  in  the  name  of  himself  and  his  partners,  executed 
an  assignment  of  all  their  personal  property,  to  Curtis  Clay  et  aLy  in  trust 
for  the  benefit  of  the  partnership  creditors  :  and  on  the  30th  of  tlic  saUiO 
month,  he  executed  another  assignment,  in  the  same  form,  and  for  the 
same  use,  of  all  the  real  estate  of  the  company.  On  the  25th  of  Jane  follow- 
ing, a  third  assignment  was  executed  by  Meng,  Groodwin  and  Cummingt?^  of 
all  the  real  and  personal  estate  of  the  partners,  to  trustees,  for  the  &amc  use  ; 
at  which  time,  the  defendants  were  indebted  to  the  plaintiff  (amung  others), 
and  to  Messrs.  Rose  &  Dickens  (who  afterwards  became  the  petitioning 
creditors),  to  a  considerable  amount.  After  these  transactions,  about  the 
beginning  of  July  1786,  Meng  opened  a  store  in  Philadelphia,  under  the  old 
firm  of  John  Meng  A  Co.,  in  which,  however,  the  messenger  of  the  commis- 
sioners only  found  a  small  quantity  of  soap,  and  a  bundle  of  paper  money  ; 
but  Cummings  was  gone  to  Georgia  to  collect  debts,  under  the  direction  of 
the  assignees,  and  Goodwin  and  Smith  resided  and  kept  a  store  at  Cooper's 
Ferry,  in  New  Jersey.  On  the  1st  of  August  1786,  a  joint  commission  of 
ban]u*upts  against  all  the  four  partners,  as  traders  by  retail,  issued  upon  the 
petition  of  Rose,  who  alone  subscribed  it,  in  behalf  of  himself  and  his  part- 
ner Dickens,  having  previously  sworn  that  John  Meng  &  Co.  were  indebted 
to  them  on  a  bond  bearing  date  the  8th  of  July  1786,  payable  on  the  15th 
of  the  same  month  ;  which  bond,  it  was  admitted,  had  been  given  for  the 
precedent  debt  due  at  the  time  of  the  assignment  of  the  25th  June  1785.  It 
was  also  agreed,  that  Meng  and  Cummings  *had  committed  acts  of  r^oge 
bankruptcy  ;  and  with  respect  to  the  other  two  partners,  it  appeared  ^ 
from  the  minutes  of  the  commissioners  of  bankrupts,  that  the  sheriff's  officer, 

(a)  Se«  Blythe  v.  Johns,  6  Binn.  249 ;  a  case  under  the  act  of  congress  respecting 
bankruptcy — where  G.  J.  Tilohmam  dtes  this  dedsion  of  Piresident  Shippsn,  with  ap- 
probation. 
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having  a  ;a.  sa.  against  all  four,  at  the  suit  of  Rose  &  Dickens,  had  made  ^\ 

inquiries  tor  Smith  and  Goodwin,  at  the  place  where  Meng  kept  his  store        j  ^ 
in  Philadelphia,  and  at  the  ferry-house  from  which  they  usually  crossed  to  ^j. 

New  Jersey,  but  could  not  find  them  ;  that  they  had  requested  the  ferry-  \j, 

man  to  keep  a  boat  in  readiness  for  them,  for  fear  of  a  writ  being  issued 
against  them  ;  that  the  feiTy-man,  observing  the  approach  of  the  sheriff's 
officer,  gave  them  notice  ;  that,  thereupon,  they  concealed  themselves  in  the 
ferry-house,  saying,  that  they  did  not  like  to  go  to  jail,  but  would  be  able 
to  pay  all  their  debts  ;  and  that,  soon  af terwards,  they  crossed  the  river  to 
elude  the  pursuit  of  the  officer. 

On  these  facts,  the  plaintiff  ^s  counsel  contended  :  1st.  That  the  debt  of 
the  petitioning  creditor  was  not  within  the  bankrupt  law,  which  provides, 
that  the  debt,  on  which  the  commission  issues,  "  shall  have  arisen  upon  a 
contract  or  transaction  subsequent  to  the  passing  of  the  act."  (3  State  Laws, 
644,  §  3.)  But  here  the  bond  could  be  given  for  no  other  purpose  than  to 
make  the  defendants  bankrupts  ;  and  although  it  may  extinguish,  it  cannot 
change  the  original  nature  of  the  debt.  The  doctrine  of  extinguishment  at 
common  law,  is,  indeed,  more  limited  than  the  adverse  counsel  will  admit ; 
for  although  a  security  of  a  superior  nature  will  alter  the  remedy,  the  debt 
itself  remains.  0  Co.  44;  1  T.  Rep.  17;  Barn.  81;  2  Str.  1042;  Cases  temp. 
Hardw.  267.  And  the  doctrine  which  applies  in  the  last  case  to  support  the 
commission  there,  applies  to  prove  the  invalidity  of  the  one  at  present  in 
controversy.  Besides,  an  act  between  obligor  and  obligee,  that  tends  to  the 
injury  of  other  persons,  the  law  deems  a  fraud,  by  which,  so  far,  at  least,  it 
is  vitiated  and  annulled.  1  Burr.  474;  3  Co.  80.  The  bond  of  the  petition- 
ing creditor,  therefore,  taken  in  every  point  of  view,  was  insufficient  to 
found  a  commission  ;  for,  whether  it  was  given  without  a  consideration,  or 
in  consideration  of  a  precedent  debt,  it  is  equally  contrary  to  the  act ;  and 
if  it  is  regarded  as  a  fraudulent  collusion  between  the  petitioning  creditor 
and  the  bankrupts,  although  it  may  be  obligatory  upon  them,  it  is  void  as  to 
a  third  person.     See  1  Term  Rep.  406;  Doug.  282. 

2.  The  petition  and  affidavit  of  Rose  alone,  notwithstanding  it  is  said 
to  be  on  behalf  of  himself  and  his  partner  Dickens,  was  also  irregular  and 
illegal.  There  are,  perhaps,  no  express  decisions  on  this  point ;  but  upon 
general  principles,  he  who  acts  for  another  must  show  his  authority  ;  and 
in  the  case  of  partners,  for  a  purpose  of  this  nature,  all  must  subscribe  the 
petition  or  delegate  an  express  power  to  another  for  doing  it  in  their  name  ; 
a  point  already  determined  in  this  court,  in  the  case  of  Gerard  v.  J^asse  et 
al.  (ante,  p.  119).  This  is  not  an  act  that  can  be  in  contemplation  in  the  busi- 
ness of  a  partnership ;  and  the  reason  is  the  stronger  against  allowing  it, 
*3RBl  **®  ^  bond  must  be  given  by  the  petitioning  creditor.  3  State  Laws, 
J    644,  §3. 

8.  But  the  commission  itself  had  issued  erroneously  and  illegally ;  for 
the  defendants  Svere  not  partners,  at  the  time  it  issued ;  and  a  joint  com- 
mission can  only  issue  against  partners.  The  assignment  of  the  25th  of 
June  1 786,  divested  all  their  partnership  stock,  and,  consequently,  dissolved 
their  joint  connection  ;  for  partnerships  may  be  dissolved  by  tokens,  Ac, 
or,  they  necossarily  cease  with  the  objects  of  their  institution.  1  Domat, 
lib.  1,  tit.  8,  par.  10,  11,  §  5,  p.  155.    But  although  there  was  no  forma  dis- 
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solutiou  of  the  partnership,  it  is  clear,  that  the  second  trading  was  merclj 
colorable,  for  the  purposes  of  a  bankruptcy  ;  and  they  are  described  to  be 
traders  by  retail,  which  cannot  relate  to  their  former  general  partnership, 
but  to  the  recent  colorable  trading.  To  carry  on  business,  after  a  man's 
effects  are  gone,  is,  in  itself,  a  fraud.  Co.  B.  L.  80,  81,  82  ;  1  Burr.  478  ;  2 
Black.  Rep.  996,  362.  (a) 

4.  In  a  joint  commission,  all  the  parties  must  have  committed  acts  of 
bankruptcy.  Co.  B.  L.  4  ;  1  Atk.  97.  The  certificate,  therefore,  can  be  of  no 
avail,  at  least,  as  to  Goodwin  and  Smith,  who  never  committed  acts  of  bank- 
ruptcy. In  crossing  the  river,  although  they  said  it  was  to  avoid  an  arrest,  they 
were  only  returning  to  their  home  ;  and  absconding,  in  order  to  constitute 
an  act  of  bankruptcy,  must  be  from  the  usual  place  of  abode,  where  the 
party  does  business  ;  which,  in  the  present  case,  was  in  Now  Jersey,  whither 
they  retreated,  and  not  in  Pennsylvania,  where  the  writ  issued.  In  Co.  B. 
L.  71,  it  is  said,  that,  if  a  man  ilies  from  the  state  to  which  he  belongs,  this 
is  an  act  of  bankruptcy  :  but  here  the  parties  did  not  fiy  from,  but  to,  their 
state  or  home  ;  and  a  denial,  or  keeping  house,  to  bring  a  man  within  the 
act  must  be  at  his  own  place  of  residence,  not  at  the  residence  of  another 
person.  Ibid.  74.  Kor  can  an  act  be  made  an  act  of  bankruptcy  by  analogy  ; 
it  must  be  such  as  is  within  the  law  ;  and  there  is  no  case,  where  a  stranger, 
in  another  state,  has  been  deemed  a  bankrupt,  for  returning  to  his  home,  in 
order  to  avoid  an  arrest  where,  probably,  he  could  not  obtain  bail ;  or  for 
a  temporary  concealment  in  another's  house  for  the  same  reason. 

The  counsel  for  the  defendant  stated,  that,  if  the  present  objections  were 
successful,  they  would  be  equally  fatal  to  almost  every  other  certificate 
which  had  been  granted  under  the  act  of  assembly  ;  for,  nine  out  of  ten  of  the 
commissions  of  bankrupts  had  originated  in  the  same  manner,  upon  debts 
either  revived  by  new  securities,  or  created  in  concert  for  the  occasion. 
They  then  contended  :  L  That  the  original  simple-contract  debt  v/as 
merged  in  the  bond  (6  Co.  44) ;  that  if  both  parties  agree  to  bring  the  debt 
in  this  shape  within  the  act,  the  proviso  in  the  third  section  is  satisfied;  and 
that  the  bond  was  not  taken  after  the  bankruptcy,  which  distinguishes  this 
from  the  case  in  Rep.  temp.  Hardw.  267. 

2.  That,  on  the  second  point,  the  act  of  one  partner  is  the  act  of  all  in 
commercial  matters;  that  one  partner  may  bring  a  suit  at  law  *for  r^.^^^ 
the  joint  debt,  or  hold  the  defendant  to  bail,  upon  his  sole  afiidavit;  ^ 
and  that  the  case  of  Gerard  v.  Basse  et  al,  does  not  apply,  as  it  did  not  turn 
upon  a  commercial  transaction,  but  upon  an  instrument  under  seal,  which 
can  only  bind  the  person  that  executes  it. 

3.  That  there  was  no  dissolution  of  the  partnership  between  the  defend- 
ants; that  the  store  kept  by  Meng,  in  Philadelphia,  was  evidently,  from  the 
testimony,  a  continuance  of  the  old  connection;  and  that  the  amount  of  the 
joint-stock,  whether  large  or  small,  could  not  affect  the  question.  See  1  T. 
Jones,  141. 

4.  That  all  the  defendants  were  inquired  for,  where  they  carried  on 
their  trade,  at  Meng's  house;  that  Smith  and  Goodwin  denied  and  concealed 
themselves  at  the  ferry-house,  and  expressly  said,  that  they  were  going  off 

(a)  Slee  Pothier,  sur  le  Contrat  de  Sooi«te^  pw  186. 
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to  avoid  the  arrest;  that  an  absconding  out  of  the  state,  equally  affects  a 
stranger  and  an  inhabitant;  and  that  even  a  departure,  with  an  intent  to 
delay  a  creditor,  is  a  sufficient  act  of  bankruptcy.  See  2  Str.  809;  Palm. 
126;  Co.  B.  L.  74.  (a) 

The  President,  having  again  noticed  the  cause  of  action,  and  the  state  of 
the  pleadings,  proceeded  in  delivering  the  following  charge  to  the  jury: 

Shippen,  President. — A  bankrupt  law,  in  a  trading  country,  must  be 
productive  of  many  benevolent  and  beneficial  consequences.  When  an 
unfortunate  trader  has  fairly  and  honestly  surrendered  all  his  property  for 
the  use  of  his  creditors,  the  legislature  certainly  intended,  that  he  should  be 
effectually  discharged  from  all  his  debts,  and  left  at  liberty  to  acquire  new 
substance;  and  there  are  many  instances  in  England,  where,  by  this  encour- 
agement, bankrupts  have  been  enabled,  not  only  to  extricate  themselves  and 
their  families  from  the  calamities  that  oppressed  them,  but  to  indulge  an 
honorable  disposition  in  paying  those  obligations,  from  which  they  were 
thus,  by  law,  exonerated. 

It  has  often  happened,  however,  that,  on  the  other  hand,  the  bankrupt 
acts  have  been  perverted  to  the  iniquitous  pui*pose8  of  fraud  and  embezzle- 
ment; and  therefore,  it  is  requisite,  that,  on  every  occasion,  the  strictest 
scrutiny  should  take  place.  With  this  view,  our  act  of  assembly,  corre- 
sponding with  the  English  statute,  directs  conunissioners  to  be  appointed, 
who,  having  received  the  necessary  proofs  of  the  party's  being  a  trader,  and 
of  the  commission  of  an  act  of  bankruptcy,  are  amply  empowered  to  inves- 
tigate the  bankrupt's  conduct,  and  to  compel  a  disclosure  and  surrender  of 
all  his  property;  and  when  this  is  satisfactorily  done,  they  are  authorised 
and  required  to  grant  him  a  certificate  of  his  conformity  to  the  law.  In 
England,  this  certificate  (which,  when  fairly  obtained,  is  a  complete  dis- 
^  ,  charge  and  release  from  all  the  former  debts  *of  the  bankrupt),  can- 
-1  not  be  granted,  without  the  consent  of  four-fifths  in  value  of  the 
creditors;  but  in  Pennsylvania,  the  granting  it  rests  entirely  with  the  com- 
missioners; and  there  is  no  chock  upon  its  operation,  but  that  it  must  be  first 
allowed  by  the  president  of  the  supreme  executive  council,  under  the  great 
seal  of  the  commonwealth. 

In  the  case  under  consideration,  the  conmiissioners  have  granted,  and  the 
president  has  allowed,  a  certificate  in  favor  of  the  defendants ;  but  four 
exceptions  have  been  taken  to  the  proceedings  on  which  the  certificate  is 
founded,  in  ordor  to  maintain  the  plaintiff's  action,  which  is  brought  for  the 
recovery  of  a  debt  contracted  before  the  act  of  bankruptcy.  The  court  being 
of  opinion,  that  the  evidence  in  support  of  these  exceptions  ought  to  be  sub- 
mitted to  the  juiy,  it  now  only  remains  to  consider,  whether  the  exceptions 
themselves  are  sufiicicnt^  in  law,  to  defeat  the  benefit  which  the  defendants 
claim  from  the  certificate. 

1.  In  the  first  place,  it  is  said,  that  the  debt  of  the  petitioning  creditors, 
was  not  such  as  wan-anted  the  issuing  of  the  commission  ;  for  it  was  con- 
tracted before  the  act  of  assembly  for  the  regulation  of  bankruptcy,  although 

(a)  My  absence  from  court  during  a  groat  part  of  the  defence,  unfortunately  pre- 
vents my  stating  it  more  at  large.  What  is  here  published,  is  prindpalljr  takeo  from  the 
arguments  of  Mr.  Fisher. 
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a  bond  of  a  subsequent  date  was  given  for  it :  and  the  plaintiff's  counsel 
have  contended,  that  this  relation  between  the  bond  and  the  former  debt  is 
sufficient  to  take  the  ease  out  of  the  act.  On  the  part  of  the  defendants, 
however,  it  is  insisted,  that  the  original  debt  was  extinguished  by  the  bond, 
which  they  allege,  is  the  creation  of  a  new  debt,  so  as  to  satisfy  the  pro  vi- 
sion in  the  3d  section  of  the  law. 

The  general  doctrine  of  extinguishment  is,  at  this  day,  well  settled  and 
understood.  If  a  creditor  upon  a  promissory  note,  or  book-account,  accepts 
a  bond  for  the  amount  from  his  debtor,  this,  being  a  security  of  a  higher 
nature,  extinguishes  the  first  debt,  and  the  creditor  cannot  afterwards  sue 
upon  the  note  or  account,  but  must  proceed  for  the  recovery  of  his  money  upon 
the  bond  alone,  (a) 

There  is,  however,  no  authority  precisely  in  point  to  the  question  now 
agitated  ;  but  the  determination  in  Cases  temp.  Hardw.  267,  is  thought  by 
the  plaintiff's  counsel  to  be  in  a  great  degree  analogous.  On  that  occasion, 
a  bond  had  been  taken,  after  an  act  of  bankruptcy  (of  which  the  obligee  had 
no  notice),  for  a  simple-contract  debt  due  before,  and  as  any  debt  that  ac- 
crues after  an  act  of  bankruptcy  is  not  entitled  to  a  dividend,  the  chancellor 
there  considered  the  debt,  as  it  originally  stood,  in  order  to  give  the  benefit 
of  it  to  a  creditor,  who  would  otherwise  have  been  excluded,  without  any  de- 
fault on  his  part,  from  a  distributive  share  of  the  bankrupt's  effects.  This 
case,  therefore,  it  is  objected  by  the  defendant's  counsel,  must  have  depended 
upon  the  peculiar  circumstances  in  which  it  was  involved  ;  and  that  this  ap- 
pears the  more  evidently,  as  Lord  Hardwicke  expressly  says,  that,  between 
the  parties  themselves,  the  bond  would  operate  as  an  extinguishment  of  the 
precedent  debt.  There  can  be  no  doubt,  indeed,  that  many  of  the  cases  on 
this  subject  have  been  determined  by  the  particular  circumstances  that  at- 
tended  them  ;  *for  we  find,  that  a  transaction  of  a  similar  nature  r^^^Q 
with  that  just  cited,  but  presented  in  a  different  point  of  view,  was  L 
decided  directly  the  other  way.  1  Term  Rep.  715.  A  bankrupt,  after  an  act 
of  bankruptcy  committed,  had  given  a  bond  with  warrant  to  confess  judg- 
ment to  one  of  his  creditors  for  a  debt  due  before  the  act  of  baukruptuy  ; 
the  judgment  was  entered  and  a  ea.  sa.  issued.  Aftei*ward8,  the  bankrupt 
obtained  his  certificate,  and  moved  to  be  discharged  from  this  execution,  al- 
leging the  cause  of  action  arose  prior  to  the  act  of  bankruptcy  ;  but  the 
court  in  this  case  decided,  that  the  bond  was  an  extinguishment  of  the  old 
debt,  and,  accordingly,  denied  the  motion.    {Birch  v.  SharUimL) 

But  there  are  many  reasons  which  might  be  urged  to  distinguish  the  pres- 
ent case  from  that  determined  by  Lord  Hardwicke.  When  the  bond  was 
given  by  the  defendants  to  Rose  &  Dickens,  no  act  of  bankruptcy  had  been 
committed  ;  no  dividend  was  to  be  claimed  ;  no  persons,  but  the  parties 
themselves,  were  interested  ;  and,  as  nothing  appears  to  preclude  the  idea 
that  this  was  a  voluntary  exchange  of  securities,  certain  it  is,  that  after  the 
acceptance  of  the  bond.  Rose  Ss  Dickens  could  never  have  recovered  upon 

(a)  See  Musgrove  t>.  Gibbs,  ante,  p.  216 ;  Latapie  v.  Pecholier,  2  W.  C.  C.  180 ;  Charles 
V,  Scott,  1  S.  &  R  294 ;  Watts  v.  Willing,  2  Dall.  100 ;  Wilson  v.  Hurst,  Peters  0.  0. 
441 ;  Axers  «.  Mussleman,  2  Bro.  115  ;  Roberts  v.  Gallaher,  2  W.  0.  0.  191 ;  Hart  v. 
Boiler,  15  S.  &  R.  162;  Leas  o.  James,  10  Id.  107;  Brown  «.  Jackson,  2  W.  0.  0.  24; 
Pnrker  «.  United  States,  Peteis  G.  0.  262. 
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the  01  i/^inal  debt.  In  all  these  respects,  therefore,  there  is  a  material  dif- 
ference between  the  authority  cited,  and  the  case  in  controversy — a  differ- 
entx  which  seems  strongly  to  support  the  argument  of  the  defendant's  coun- 
sel, that  the  bond  was  an  extinguishment  of  the  preceding  debt. 

Even,  however,  if  the  law  is  doubtful,  from  the  frequency  of  the  prac- 
tice of  entering  into  voluntary  bonds,  for  the  very  purpose  of  obtaining  a 
conmiission,  I  should  be  unwilling  to  recommend  it  to  the  jury,  on  that 
ground  alone,  to  invalidate  the  certificate  :  and  therefore,  as  we  have  indeed 
no  positive  rule  to  guide  us,  but  the  whole  rests  on  an  implication  arising 
from  the  cases,  the  jury  must  decide  for  themselves.  I  will  only  add,  on 
this  objection,  that  the  legislature  probably  introduced  the  proviso  in  the 
third  section  (with,  I  presume,  a  view  particularly  to  foreigners),  in  order  to 
evince,  that  it  was  not  intended  to  abrogate  all  former  contracts  and  obliga- 
tions :  and  as  it  is  only  the  debt  of  the  petitioning  creditor  that  must  be 
subsequent  to  the  passing  of  the  act  (for  the  commission  having  issued,  all 
debts  prior,  as  well  as  subsequent,  are  included),  no  great  mischief  can  ensue 
from  this  restriction,  or  from  the  method  which  has  been  generally  taken  to 
bring  the  debt  of  the  petitioning  creditor  within  the  words  of  the  law. 

2.  The  second  objection  is,  that  a  petition  subscribed  by  one  of  two  part- 
ners, in  the  name  of  himself  and  partner,  is  not  a  legal  ground  for  issuing  a 
commission  ;  and  this  is  said  to  be  supported  by  a  decision  of  this  court,  in 
case  of  Oerard  v.  JSaase  et  aL  {cinte^  p.  119).  There  can  be  no  doubt  of 
the  legality  of  that  decision.  A  bond  is  technically  termed  a  deed  ;  and  the 
doctrine  with  respect  to  the  efficacy  of  a  deed,  stands  upon  its  own  footing  ; 
none  being  bound  by  it,  but  the  persons  who  actually  execute  it.  In  com- 
mercial matters,  however,  the  act  of  one  partner  is  the  act  of  both  ;(a) 
*390l   *^^^  therefore,  it  is  necessary  to  consider,  whether  the  petition  of  a 

-*  creditor  to  obtain  a  commission,  is  most  like  a  deed,  or  a  commercial 
act.  It  appears  to  me,  indued,  to  bear  a  strong  resemblance  to  an  action 
at  law  ;  and  as  one  partner  may  institute  a  suit,  and  the  oaith  of  one  will  be 
sufficient  to  establish  the  debt,  on  a  question  of  bail,  I  cannot  conceive  any 
satisfactory  reason,  why  more  should  be  required  for  the  purposes  of  the 
bankrupt  law  ;  and  therefore,  in  my  opinion,  this  objection  ought  not  to 
weigh  with  the  jury. 

3.  The  third  objection  argues,  that  the  partnership  that  subsisted  be- 
tween the  defendants,  had  been  virtually  dissolved  by  the  general  assign- 
ment of  their  property  ;  and  that,  therefore,  a  joint  commission  could  not 
issue  against  them.  I  have  not  had  time  to  examine  the  authorities  upon 
this  point,  but,  I  believe,  the  doctrine  to  be  well  founded,  that  there  must 
be  a  subsisting  partnership,  at  the  time  a  joint  commission  is  taken  out,  and 
is  seems  also  reasonable,  to  infer  the  dissolution  of  a  partnership  from  an 
act,  by  which  all  its  objects  are  alienated  and  transferred.  Tlie  barely 
executing  an  assignment,  however,  of  the  stock  in  trade,  if  the  joint  trans- 
actions are  not  at  an  end,  will  not  be  an  actual  dissolution  of  the  partner- 
ship ;  for  where  there  is  no  express  agreement  to  make  that  dissolution,  the 
assignment  can  only  be  considered  as  circumstantial  evidence  of  it,  which 
the  defendant  is  at  liberty  to  repel  by  contrary  proof. 


(•)  SeeTiUierv.  Whitehead,  on^  p.  269,  and  the  cases  died  in  the  note  to  that 
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Whether,  therefore,  the  trading  subsequent  to  the  general  assignment 
was  fictitious,  and  merely  for  the  purposes  of  a  bankruptcy,  as  the  plaintiff 
contends  ;  or,  whether  it  was  a  continuance  of  the  former  copartnership,  as 
the  defendants  allege,  must  depend  upon  the  facts,  on  which  it  is  the  province 
of  the  jury  to  decide.  If  they  should  think  that  the  old  partnership  was 
dissolved,  and  no  new  one  contracted,  then,  there  was  not  any  legal  origin 
for  the  joint  commission — to  found  a  commission  upon  a  fictitious  partner- 
ship being  certainly  unfair.  But  if,  on  the  other  hand,  there  was  really  a 
partnership  between  the  defendants,  at  the  time  of  their  bankruptcy,  neither 
the  previous  assignment  of  their  effects,  nor  the  smallness  of  the  quantity  of 
goods  in  their  store  (a  matter  only  to  be  considered  as  circumstantial 
evidence  of  a  fictitious  trading),  can  have  any  effect  upon  the  caae  to 
invalidate  the  conmiission,  or  to  defeat  the  certificate. 

4.  The  fourth  objection  is,  that  two  of  the  defendants,  Ooodwin  and 
Smith,  have  not  committed  acts  of  bankruptcy  ;  and  therefore,  it  is  argued, 
that  the  verdict  of  the  jury  must,  at  least,  be  against  them.  As  these 
persons  resided  in  New  Jersey,  it  is  said,  in  support  of  this  objection,  that 
Meng's  store,  or  the  ferry-house  (at  both  which  they  were  denied,  and  at 
the  last  place,  they  concealed  themselves  from  the  shenff's  officer),  cannot  be 
deemed  their  home,  so  as  to  satisfy  the  words  of  the  act,  in  describing  an 
act  of  bankruptcy,  by  "  beginning  to  keep  house  ;"  of  which  the  usual  proof 
is  certainly,  a  demand  and  denial.  Under  the  decisions  in  England 
*(and  our  law  is  subject  to  the  same  construction),  a  person  who  ^^^q. 
resides  in  a  foreign  country,  trades  to  that  kingdom,  and  afterwards  ■- 
goes  thither,  is  clearly  within  the  statute.  It  is  true,  that,  consideriqg  the 
mere  phrase,  it  seems  absurd  to  say,  that  a  man  keeps  his  house,  who  has^  in 
fact,  no  house  to  keep,  and  yet,  there  is  a  case  expressly  to  that  point,  where 
a  man,  having  no  home  of  his  own,  was  held  to  have  oommitted  an  act  of 
bankruptcy,  by  keeping  house  in  the  dwelling  of  another. 

But  the  defendants'  counsel  have  controveited  this  objection,  upon  the 
ground  of  a  departure  out  of  the  state  ;  which,  they  say,  applies  as  well  to 
a  stranger  as  an  inhabitant ;  while,  in  behalf  of  the  plaintiff,  it  is  contended, 
that,  as  the  only  proof  of  a  departure  by  Goodwin  and  Smith,  is  that  of  going 
to  their  own  house  in  New  Jersey,  this  cannot,  upon  principle  or  precedent, 
be  construed  into  an  act  of  bankruptcy.  From  the  evidence,  it  appears, 
that  a  writ  had  issued  against  the  four  defendants,  of  which  all  of  them  had 
notice  ;  two  of  them,  it  is  agreed,  committed  acts  of  bankruptcy,  and  the 
other  two,  being  inquired  for,  at  the  store  of  Meng,  and  also  at  the  ferry- 
house,  where  they  had  ordered  a  boat  to  be  ready,  for  the  express  purpose  of 
avoiding  an  arrest,  did  actually  quit  the  state,  upon  hearing  that  the  sheriff's 
oficer  was  in  pursuit  of  them.  This  conduct,  in  the  common  cases  of  a 
resident,  would,  undoubtedly,  amount  to  an  act  of  bankruptcy  ;  for  it  has 
often  been  determined,  that,  if  a  man  goes  from  home,  but  a  day,  in  order  to 
delay  or  defraud  his  creditor,  it  is  sufiicient  to  bring  him  within  the  statute. 
Whether,  however,  the  flight  of  a  stranger  to  his  own  home  hi  another  slate, 
is  such  a  departure  as  the  law  intends,  the  cases  have  left  in  great  obscurity; 
for  the  only  principle  ascertained  by  them,  is,  that  the  departure  must  be 
with  a  view  to  delay  or  defraud  ;  and  the  act  of  parliament  itself  contains 
no  distinction  of  the  nature  now  contended  for.     On  so  doubtful  a  pointy 
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therefore,  the  court  would  rather,  at  this  time,   eave  the  decision  at  large  to 
the  jury,  than  venture  a  positive  opinion. 

Such  then  are  the  objections  on  which  the  plaintiff  insists  that  his  action 
is  maintainable  ;  and  if,  upon  the  whole,  the  jury  think  he  has  proved  (as  it 
is  incumbent  upon  him  to  do)  that  the  certificate  has  been  unfairly  obtained; 
either  because  the  commission  ought  not  to  have  issued,  or  that  the  certifi- 
cate ought  not  to  have  been  granted,  their  verdict  must  be  in  his  favor. 
But  if,  on  the  contrary,  there  has  been  no  illegal  or  unfair  methods  pursued 
by  the  defendants  to  obtain  their  certificate,  they  are  discharged  from  the 
plaintiff's  demand,  and  the  verdict  must  be  for  them. 

After  staying  out  some  time,  the  jury  returned  to  the  bar,  and  declared 
that  they  could  not  agree  in  a  verdict ;  whereupon,  they  were  dismissed  by 
consent  of  the  parties,  and  a  venire  fcunaa  de  novo  awurded.(a) 


*892]  *Fabbel  v.  MoClba. 

Master  of  vessel. 

The  master  of  e  ^eieel  is  liable  for  the  payment  of  the  wages  of  the  mate,  althouj^  the  latter 
may  have  been  shipped  by  the  owners,  if  he  has  served  on  board,  with  the  consent  of  the 
master. 

This  was  an  action  brought  by  the  plaintiff  to  recover  his  wages,  as  mate 
of  a  vessel,  of  which  the  defendant  was  master,  and  one  Sadlier  was  owner. 
On  the  trial,  it  appeared,  that  the  defendant,  having  cited  the  plaintiff  to  show 
his  cause  of  action,  acknowledged  before  the  judge,  at  his  chambers,  that 
he  was  master  of  tho  vessel,  during  the  time  for  which  the  wages  were 
claimed ;  but  then  he  insisted,  that  he  had  never  engaged  the  plaintiff,  who, 
as  he  said,  was  shipped  on  a  contract  with  the  owner.  To  prove  the  time  of 
service,  the  following  certificate,  subscribed  by  the  defendant  was  read  : 

"  Philadelphia,  12th  January  1787. 

^^  These  are  to  certify  to  whom  it  may  concern,  that  Joshua  Farrel  was 

mate  on  board  the ,  from  the  16th  June  to  the  16th  August  1786, 

making  two  months.     Given  under  my  hand.  Bobbbt  McClba. 

"  N.  B.  At  the  wages  of  twenty  dollars  per  month,  as  per  Mr.  Sadlier's 
agreement." 

Levy^  for  the  defendant,  insisted,  that  the  case  depending  entirely  on  the 
confession  of  the  party,  the  whole  of  it  must  be  taken  together.  Newman  v. 
Bradley  {ante,  p.  240),  that  then  it  would  appear,  as  well  from  the  certificate, 
as  from  the  acknowledgment  before  the  judge,  that  the  plaintiff  had  been 
employed  by  the  owner  of  the  vessel,  and  not  by  the  master ;  and,  conse- 
quently, that  the  owner,  and  not  the  master,  was  liable  for  the  wages.    He 

(a)  I  have  been  informed  by  Mr.  Ingersoll,  one  of  the  plaintiff's  counsel,  that  his 
client,  acting  on  this  occasion  upon  motives  of  public  spirit,  was  satisfied  with  haying 
obtained  the  opinion  of  the  court  in  favor  of  the  right  to  investigate  the  proceedings  be- 
fore the  commissioners  of  bankrupts,  &c.,  upon  a  trial  at  law ;  and  that,  therefore,  prob- 
ably, this  action  would  never  be  prosecuted  further. 

The  counsel  were  Ingersoll  and  Rawle^  for  the  plaintiff;  Lmeiif  WiJeoeit  and  lUher 
for  the  defendant 
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admitted,  that  where  a  master  shipped  a  sailor,  or  ordered  repairs,  he  was 
responsible  ;  but  he  contended,  that  there  must  be  a  shipment  by  the  master 
to  charge  him,  on  the  general  principle  (Doug.  99, 100);  and  that  where  the 
master  or  the  owner,  undertakes  by  an  assumpsit,  either  express  or  implied, 
the  other  is  discharged.  2  Str.  816.  He  endeavored  also  to  establish  a  dis- 
tinction between  a  mate  and  the  common  mariners,  the  mate  being,  he  ob- 
served, a  middle  character  between  the  seaman  and  the  master ;  and  thence, 
he  argued,  that,  like  the  master,  he  was  not  entitled  to  the  advantages  which 
the  maritime  law  provides  for  the  seamen.     12  Mod.  440. 

MoylaUy  for  the  plaintiff,  stated,  that  mariners  had  a  three-fold  security 
for  their  wages  :  Ist.  They  may  proceed  against  the  owners ;  2d.  They 
may  libel  the  vessel ;  or  3d.  They  may  sue  the  master.  He  said,  that  the 
master  was  not  bound  to  receive  any  sailors  shipped  by  the  owners  ;  be- 
cause he  was  not  only  liable  to  the  owners,  but  to  strangers,  for  any  wrong 
that  they  might  do,  when  shipped ;  but  he  contended,  that  if  the  master 
did  receive  them,  he  made  himself  liable  for  their  wages  (12  Mod.  434); 
and  he  answered  the  authorities  cited  for  the  defendant,  by  showing  that 
they  were  cases  of  repairs,  where  workmen  were  employed  by  the  owners, 
and  could  not  be  rejected  or  dismissed  by  the  master  ;  nor  was  he  answera- 
ble for  their  conduct.  That  the  contract  was,  in  fact,  made  by  the  owner, 
he  observed,  rested  entirely  on  the  testimony  of  the  defendant ;  and  he 
urged  the  necessity  of  great  ^caution  in  admitting  the  allegations  of  r^ogo 
a  man  in  his  own  favor.  Doug.  761,  763.  Receiving  them,  however,  '■ 
in  their  fullest  extent,  on  this  occasion,  they  only  proved  that  the  owner  had 
assisted  in  procuring  the  mate  to  embark,  and  this  could  never  defeat  the 
triple  right  with  which  the  law  had  armed  him. 

Shippbn,  President,  in  delivering  the  charge  of  the  court,  adverted  to 
the  nature  of  the  evidence  on  which  the  case  was  established,  and  instructed 
the  jury  to  take  the  whole  together,  unless  they  should  think,  that  there 
were  circumstances  in  the  defendant's  confession,  which  rendered  the  part  in 
his  own  favor  inconsistent  or  improbable. 

But,  even  admitting  the  fact,  that  the  plaintiff  had  been  shipped  by  the 
owner,  his  Honor  stated,  that  the  master  was  liable;  for  the  law  gave 
the  plaintiff  a  three- fold  remedy  to  recover  his  wages;  and  unless  by  some 
positive  act  or  word,  he  had  released  (as  he  might  do)  one  of  those  reme- 
dies, a  mere  compliance  with  the  solicitation  of  the  owner  to  embark,  cannot 
defeat  them.  He  said,  there  was  no  distinction,  in  this  respect,  between 
the  mate  and  a  common  mariner;  they  were  alike  subject  to  the  orders  of  the 
master,  who  could  equally  refuse  to  receive  either;  or,  when  received,  was 
equally  empowered  to  dismiss  them;  for  his  appointment  as  master  gave 
him  the  sole,  undoubted  and  exclusive  right  of  choosing  every  seaman 
under  him,  whatever  courtesy  he  might  be  inclined  to  show  to  the  recom- 
mendation of  those  by  whom  he  was  himself  employed. 

With  regard  to  the  case  of  repairs,  the  president  observed,  that  it  was 
not  strictly  analogous  to  that  of  seamen's  wages,  but  stood  on  this  footing: 
If  a  vessel  is  in  port,  where  the  owners  reside,  and  they,  without  the  inter- 
position of  the  master,  employ  carpenters,  &c.,  to  repair  her,  the  master  is 
not  liable;  not  merely  because  he  does  not  employ  them,  but,  because  he  is  not 
answerable  for  their  conduct,  when  employed.     But  if  a  vessel  is  repaired 
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in  a  foreign  port,  then,  indeed,  a  similitude  arises  between  the  cases,  and  the 
master  is  as  liable  for  those  repairs,  as  for  the  wages  of  his  sailors,  because 
the  workmen,  as  well  as  the  sailors,  are,  in  the  latter  instance,  employed  by 
him,  and  equally  subject  to  his  control  and  dismission. 

I'he  opinion  of  the  court  was,  conclusively,  that,  if  the  mate  had  served 
on  board  the  vessel,  the  master's  having  admitted  him  to  do  so,  rendered 
liim  liable  for  the  payment  of  the  wages. 

And  the  jury,  accordingly,  found  a  verdict  for  the  plaintiff.(a) 


Camp  v.  Lookwood. 
CoTifisoation. 

Wliere  the  estate,  real  and  personal,  of  an  inhabitant  of  Connecticut,  had  been  confiscated,  bj 
virtue  of  a  law  of  that  state,  on  account  of  his  adhering  to  the  enemy,  and  a  suit  was  brought 
by  him,  in  Pennsylvania,  after  the  peace,  to  recover  a  debt  due  by  a  citizen  of  Connecticut, 
resicting  in  this  state,  at  the  time  of  the  suit,  it  was  hddy  that  the  action  was  not  maintainable 
in  the  courts  of  this  state. 

The  plaintiff  and  defendant  had  both  been  inhabitants  of  Connecticut, 
previous  to  the  revolution,  when  the  debt  for  which  this  action  is  brought, 
♦^04.1  ^*^  alleged  to  be  contracted,  and  continued  *80,  for  some  time  after 
-*  the  commencement  of  the  war.  Subsequent,  however,  to  the  declara- 
tion of  independence,  the  plaintiff  joined  the  British  army,  and  on  the  return 
of  peace,  he  removed,  with  other  loyalists,  to  Halifax,  where  he  continues  to 
reside.  On  the  second  Thursday  of  May,  in  the  year  1778,  the  legislature  of 
Connecticut  enacted  a  law,  declaring  that  all  the  estate,  real  and  personal, 
of  any  person  or  persons  who  had  joined  the  enemies  of  the  United  States, 
or  had  assisted  them,  or  should  thereafter  do  so,  should  be  confiscated;  and 
that,  with  respect  to  those  persons  who  had  been  inhabitants  of  the  state 
(the  last  section  of  the  act  providing  for  the  case  of  persons  who  had  never 
been  inhabitants),  the  county  court,  upon  application,  was  empowered  and 
directed  to  give  judgment,  that  all  their  estate  should  be  forfeited  to  the 
commonwealth,  and  thereupon,  to  appoint  administrators  (as  in  the  case  of 
intestates),  who  were  to  sell  such  confiscated  estate,  institute  suits,  recover 
and  pay  debts,  and  to  deliver  the  surplus,  if  any,  into  the  treasury  of  the 
state,  &c.  In  September  1779,  the  plaintiff  was  proceeded  against,  under 
this  law,  as  one  who  had  been  lately  a  resident  of  the  town  of  New  Haven; 
and  it  being  duly  adjudged  that  he  was  guilty  of  joining  the  enemies  of 
the  United  States,  his  estate  was  declared  to  be  forfeited  for  the  use  of  the 
state  of  Connecticut,  and  certain  parts  of  it  were  seized  and  sold;  but  no 
steps  were  taken  to  recover  from  the  defendant  the  debt  said  to  be  due  from 
him  to  the  plaintiff,  although  the  defendant,  at  the  time  of  the  confiscation, 
and  for  some  time  afterwards,  remained  an  inhabitant  of  Connecticut,  and 
had  always  had  property  there,  liable  to  legal  process. 

Under  these  circumstances.  Camp  instituted  this  suit;  in  bar  of  which, 

(a)  See  Atkyns  v.  Burrowes,  1  Peters  Adm.  244 ;  Smith  v,  Leard,  Hopkinson's  Adia 
Oases,  199.> 

>  And  see  Bajley  v.  Qra^it,  1  Salic  88 ;  s.  0.   12  Mod.  440;  Hook  v.  MbntOD,  1  Ld.  Baja. 
SOT;  Brindo  v.  Haven,  Gilp.  692. 

410 


1788J  OF  PinLADELPniA  COUNIY.  994 

Camp  v.  Lockwood. 

Iiockwood  pleaded,  that  the  confiscation,  by  virtue  of  the  act  of  (Jonneeti- 
cut,  had  divested  the  plaintiff's  property  in  the  debt,  if  any  was  due,  and 
vested  the  same  in  that  state:  and  to  the  efficacy  of  this  plea,  the  present 
argiiment  was  confined,  upon  a  demurrer  and  joinder  in  demurrer. 

The  point  was  first  opened,  on  the  16th  of  August  1788,  and  finally  argued, 
by  IngersoUy  for  the  defendant,  and  RavjUy  for  the  plaintLS,  on  the  21st  of 
November  following. 

IngersoU. — ^The  forfeiture  of  an  enemy's  estate,  movable  or  immovable, 
and  of  his  rights,  corporeal  or  incorporeal,  is  a  matter  of  strict  sovereignty, 
although  by  the  courtesy  of  nations,  debts  are  allowed  to  revive  at  the  con- 
clusion of  a  war.  Lee  on  Capt,  111.  The  plaintiff,  however,  comes  not 
within  the  rule  *>.specting  an  enemy,  but  having  been  proceeded  against  as 
a  delinquent  subject,  he  must  be  considered  as  an  attainted  traitor;  and  by 
such  attainder,  all  his  estate,  real  and  personal,  were  absolutely  and  irre- 
coverably forfeited.  3  Bac.  Abr.  766.  And  a  forfeiture  of  real  and  per- 
sonal estate  extends  to  things  in  action  as  well  as  in  possession  (2  Bac.  Abr. 
677);  in  which  general  point  of  view,  the  law  of  Pennsylvania  has  also  ex- 
pressly regarded  the  subject.  (2  State  Laws  99.*)  The  act  of  Connecticut  is 
as  clear  and  comprehensive  as  words  can  make  it,  considering  the  party  as 
actually  dead,  and  appointing  administrations  of  his  *estate.  Nor  r^oQc 
can  the  provisions  contained  in  the  treaty  of  peace  affect  the  ques-  ^ 
tion;  for  the  treaty  does  not  operate  like  a  reversal  of  an  outlawry,  but  like 
a  pardon.     22  Vin.,  tit.  Outlawry. 

Rawle  contended,  that,  whether  the  question  was  considered — 1st,  upon 
pleadings  here  ;  or  2d,  upon  a  supposition  that  the  suit  had  been  instituted 
in  Connecticut,  the  plaintiff  was  not  ban-ed  of  his  recovery. 

1.  Arguing  the  case  on  the  pleadings  here,  he  premised,  that  it  was  a 
general  principle,  that  nations,  with  respect  to  each  other,  must  be  consid- 
ered as  individuals  in  a  state  of  nature.  Puff.  lib.  2,  c.  3,  §  23;  1  Yatt.  4, 
6;  Burlam.  196.  Moral  entities,  or  persons,  are  given  to  them,  in  order  to 
render  them  subjects  of  actions  ;  but  as  to  what  relates  to  a  nation  itself,  or 
the  property  which  it  has  acquired,  there  is  no  power  that  can  direct  or  re- 
strain its  conduct.  In  a  state  of  society,  private  property  yields  to  the 
general  good  ;  but  this  is  not  the  case  in  a  state  of  nature  ;  and  therefore, 
it  may  be  taken  as  an  axiom,  that  where  the  act  of  a  particular  nation  vests 
in  itself  the  property  of  an  individual,  whether  a  subject  or  not,  the  right, 
thus  acquired,  extends  no  further  than  the  jurisdiction  of  that  nation,  and 
the  act  upon  which  it  is  founded  can  have  no  extra-territorial  force.  1  Yatt. 
146.  This  principle,  has,  indeed,  been  recognised  by  the  practice  of  the 
United  States.  For  there  is  no  instance  of  the  agents  for  forfeited  estates 
passing  from  one  state  into  another  ;  but  on  the  contrary,  acts  of  attainder 
have  always  been  passed  against  the  same  person  in  the  several  states  where 
his  property  was  found  ;  which  would  not,  surely,  have  been  necessary,  if, 
either  on  general  law,  or  under  the  articles  of  confederation,  the  act  of  one 
state,  appropriating  private  property  to  its  own  use,  had  any  effect  beyond 
the  limits  of  its  own  jurisdiction.  If,  then,  the  state  which  has  passed  the 
law  of  confiscation,  has  forborne  to  reduce  the  defendant's  debt  into  pos- 
»— ^-»^»^™^— ^"^^^^^■^■^^^^^^^^^  »-^— i^-^^— I  ^— »-^— ^^— ^^^^^■^■^j^— ^— p^— ^.^— ^— ^i»^— ^■^■^1^ 

1  Act  6th  March  1778,  P.  L.  102. 
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seBsion,  and  the  state  where  the  debtor  resides  has  no  power  to  do  so,  it 
necessarily  follows,  that  the  debt,  remaining  on  its  original  footing,  is  liable 
to  the  plaintiff's  demand.  When,  indeed,  the  act  of  Connecticut  was  passed, 
the  defeadant  resided  in  that  state ;  but  when  this  suit  was  instituted, 
he  had  removed  hither  ;  and  the  law  is  clear,  that  the  debt  follows  the  per- 
son, tn  every  instance,  except  that  of  a  distribution,  in  the  case  of  intestacy. 
Carth.  373. 

2.  Considering  the  point,  in  the  second  place,  upon  a  supposition  that  the 
action  had  been  brought  in  Connecticut,  the  question  arises,  whether  a  right, 
not  reduced  into  possession,  within  due  time,  can  afterwards  be  recovered  ? 
If  the  administrators  had  recovered  from  the  defendant,  it  would  certainly 
have  been  sufficient  to  bar  the  plaintiff's  claim  ;  but  when  the  state  allowed 
the  debtor  to  remove  from  its  jurisdiction,  an  implied  power  was  given  to 
the  creditor  to  pursue  him  elsewhere.  Should  a  husband  neglect,  during  his 
lifetime,  to  recover  chases  in  ctction  belonging  to  his  wife,  she  is  entitled  to 
them  afterwards,  and  not  his  executors  or  administrators  ;  for  the  law  will 
♦<iftfll  ^®^®^  favor  negligence.  The  reasoning  in  this  *case  will  apply  as 
-*  well  with  respect  to  nations  as  individuals.  Lee  on  Capt.  119.  Be- 
sides, a  right  vested  for  a  particular  purpose,  ceases  with  that  purpose  :  the 
war  being  at  an  end,  the  object  of  confiscating  the  plaintiffs  debts,  &c.,  is 
also  extinguished  ;  and  if  the  administrators  could  not  recover  the  debt  in 
Connecticut,  nor  dfortioriy  in  Pennsylvania,  by  the  rules  of  natural  justice. 
Camp  may  recover  it ;  for  there  can  be  no  plausible  reason  why  Lockwood 
should  be  exonerated.  Under  the  treaty  of  peace,  indeed,  and  the  law  of 
Connecticut  (passed  the  2d  Thursday  of  May  1787),  repealing  all  acts  re- 
pugnant to  the  treaty,  the  administrators  could  not  now  interfere  to  prevent 
the  plaintiff's  recovery  ;  for  the  act  by  virtue  of  which  they  were  appointed, 
is  certainly  of  that  description ;  so  that,  by  the  4th  article,  Lockwood  is 
estopped  from  saying  that  he  will  pay  the  debt  to  the  administrators  ;  and 
by  the  6th  article,  they  are  precluded  from  compelling  him  to  do  so.  This 
exposition  has  also  prevailed  in  England  ;  for  the  agents  on  the  claims  of 
the  loyalists  malce  no  allowance  for  outstanding  debts ;  because,  as  it  has 
been  already  observed,  they  may  be  recovered  under  the  treaty. 

Rawle  then  proceeded  to  consider,  particularly,  the  objections  offered  by 
the  defendant's  counsel,  in  support  of  his  plea  ;  which  were,  he  stated,  1st, 
That  the  plaintiff  was  not  an  enemy,  but  a  rebellious  subject ;  2d,  That 
by  the  act  of  Connecticut,  and  the  proceedings  under  it,  he  was  attainted, 
and  considered  as  actually  dead  ;  and  3d,  That  he  was  not  entitled  to  any 
benefit  under  the  treaty  of  peace. 

1.  To  the  first  objection,  he  answered,  that  the  proceedings  were  express- 
ly against  Camp  as  an  enemy  :  that  it  was  by  reason  of  his  adherence  to  the 
enemies  of  the  United  States,  and  of  actions,  not  merely  criminal  as  they  re- 
late to  his  duty  to  the  state,  but  to  a  foreign  nation  at  war  with  the  state, 
that  the  forfeiture  had  been  effected  ;  and  that  the  law  of  Connecticut 
neither  knew  nor  indicated  a  distinction  between  the  inimical  character  of  a 
subject  and  a  foreigner.  But  he  urged,  that,  as  against  a  delinquent  citizen, 
merely  in  relation  to  the  state  of  which  he  was  a  member,  not  an  enemy  in 
the  strict  sense  of  the  word,  the  act  of  the  state,  non  valet  extra  territorium; 
that,  therefore,  it  could  never  be  any  bar  to  Camp's  recovery  in  Pennsyl- 
Tania;  and  that,  even  in  Connecticut^  he  would  now  be  entitled  by  the  treaty 
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of  peace,  and  the  law  passed  there  in  support  of  it,  to  recover  all  the  proper 
ty  not  actually  vested  and  in  possession  of  the  state.  If,  on  the  other 
hand,  he  was  proceeded  against  as  an  offending  subject,  in  relation  to  his  ad- 
herence  to  a  foreign  power,  the  general  principles  entitle  him  to  recover, 
after  the  war  has  ceased.  But  in  either  point  of  view,  the  allowance  of  the 
present  plea  would  contravene  the  established  principles  in  the  cases  enumer 
ated  by  Vattel,  1  vol.  p.  4,  §§  13,  14  ;  p.  121,  §§  2,  3  ;  p.  129,  §  25. 

Besides,  his  offenses  as  a  subject,  though  committed  against  a  nation  con- 
federate and  allied  with  ours,  do  not  allow  us  to  *join  in  the  infliction  r»oo7 
of  punishment.  1  Vatt.  98,  §  232.  We  cannot,  therefore,  make  our-  *■ 
selves  parties  to  the  public  severities  of  Connecticut,  nor  interfere  in  the  re- 
lation and  conflict  between  that  state  and  its  subjects:  and  as  no  public 
proceedings  have  taken  place  against  the  plaintiff  here,  there  is  not  any  au- 
thority for  denominating  him  an  offender  against  Pennsylvania.  The  only 
instance  in  which  these  general  principles  have  sustained  an  alteration,  by 
the  articles  of  confederation,  is  confined  to  the  persona  of  offenders ;  and 
expressio  unius  est  exclusio  alterius. 

But  the  admission  of  this  plea  would  be  attended  with  consequences  bo 
inconvenient,  that  the  mere  argument  ab  inconvenienti  ought  to  prevent  it. 
In  whatever  shape  it  is  claimed,  it  would  interfere  with  the  axiom,  that  one 
nation  cannot  intermeddle  with  the  government  of  another.  Vatt.  p.  138,  §  54. 
If  the  plaintiff  was  attainted,  or  in  debt,  here,  his  property  could  not  be  for- 
feited or  attached,  since,  by  the  adverse  argument,  it  belongs  to  Connecti- 
cut. Nay,  if  he  came  hither  with  a  view  to  settle,  he  could  not  act,  trade, 
nor  become  a  useful  citizen,  on  the  funds  he  found  here.  Thus  a  coUisio 
hgwn  would  arise ;  the  universal  rule  of  which,  is,  that  the  laws  and  the 
interest  of  the  state  having  jurisdiction  of  the  cause,  shall  be  preferred.  2 
Hub.  26,  axiom  3. 

2.  To  the  second  objection,  he  answered,  that  it  was  not  founded  in  the 
truth  of  the  case.  Names  ought  not  to  mislead  us  ;  for  although  his  prop- 
erty in  Connecticut  had  been  confiscated,  and  an  administrator  appointed  to 
collect  it,  yet  nothing  appears  to  prove  that  the  plaintiff  is  not  still  alive 
to  every  legal  purpose  there,  as  well  as  here;  independently  too  of  the  treaty 
of  peace. 

3.  But,  in  answer  to  the  third  objection,  he  insisted,  that  the  treaty  of 
peace  removes  not  only  the  personal  disability,  if  any  such  there  was,  but 
also  the  particular  bar.  Whether,  indeed,  it  operates  as  a  general  reversal, 
or  a  general  pardon,  may  be  questionable  ;  although  the  former  is  the  more 
probable  conjecture,  since  the  provision  made  in  favor  of  recovering  prop- 
erty sold  as  confiscated,  would  have  been  needless,  if  it  was  only  considered 
in  the  light  of  a  pardon.  But  admitting  it  to  be  only  a  pardon,  and  that  it 
has  no  effect  against  bond  fide  purchasers,  he  contended,  that  it  was  conclu- 
sive in  favor  of  the  plaintiff,  on  the  point  of  restitution,  as  against  the  state; 
and  d  fortiori,  in  a  case  where  his  credits  had  not  been  reduced  into  posses- 
sion.   The  fair  construction  of  the  treaty  necessarily  warrants  this  doctrine. 

IngersoU,  in  reply. — There  are  a  variety  of  instances  in  which  this  ques- 
tion will  be  agitated,  if  the  plaintiff  should  now  prevail ;  and  the  purses  of 
individuals,  as  well  as  the  coffers  of  the  state,  will  be  deeply  affected  by  the 
decision.   It  must  bo  remarked,  that  neither  the  defendant,  nor  Connecticut, 

ask  the  interposition  of  this  court,  but  the  person  who  was  the  object  of  the 
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law  of  that  state  ;  that  the  defendant  does  not  intercept  the  money  in  its 
course  to  the  public  treasury ;  but  prevents  its  being  remitted  to  Nova 
Scotia  ;  and  that  the  contest,  in  fact,  lies  between  an  individual  and  a  sister 
state. 

*308l  *^®  observed,  that  he  did  not  controvert  the  general  doctrine  ad- 
^  vanced  by  the  opposite  counsel,  that  the  law  of  nations  is  the  law  of 
nature,  applied  to  nations,  and  that  one  sovereign  power  cannot  be  bound  by 
another ;  but  ho  distinguished  between  the  necessary,  and  the  voluntary  law 
of  nations,  which  arises  ex  comitoite  (Vatt.  pref.  12;  Ibid.  p.  6);  and  insisted, 
that  the  laws  of  a  nation,  actually  enforced,  are  everywhere  obligatory,  un- 
less they  interfere  with  the  independency  of  another  legislature  (2  Hub.  26); 
for  common  convenience  renders  it  necessary  to  give  a  certain  degree  of 
force  to  the  statutes  of  foreign  nations.  2  Ld.  Kaim.  Prin.  Eq.  350,  360. 

If  nations  unconnected  by  any  tie,  thus  indirectly  give  effect  to  the  laws 
of  each  otlier,  the  principle  upon  which  it  is  done,  must  with  greater  strength 
prevail  in  the  case  of  a  political  union  like  that  of  the  American  states.  It 
is  true,  that  these  states  are  said  to  be  sovereign  and  independent ;  bui  they 
are  evidently  bound  by  a  link  which  must  be  taken  into  view,  or  we  shall 
argue  wrong  in  the  abstract.  Thus,  it  is  declared  by  the  articles  of  confed- 
eration, that  a  citizen  of  one  state,  is  a  citizen  of  every  state  ;  and  the  con- 
gress are  not,  as  Mr.  Adams  {a)  has  termed  them,  an  assemblage  of  ambassa- 
dors ;  but  a  sovereign  power,  and  capable  of  suing  like  a  corporation,  with- 
out any  express  statute  to  enable  them.  See  ante^  p.  41  {Hespubliea  v. 
Sioeers). 

But  the  operation  and  effect  of  a  sentence  or  judgment  of  a  foreign 
court,  cannot  surely  be  more  binding  than  the  act  of  a  foreign  legislature  ; 
and  these,  ea;  comitcUe  etjure  gentium^  are  in  many  cases  final.  1  W.  Black. 
268, 262;  Vatt.  lib.  2,  c.  7,  §  84,  p.  147.  If  a  debtor  be  discharged  where  the 
debt  was  contracted,  he  is  equally  so  in  every  other  place  ;  so  that  if  Look- 
wood  had  been  discharged  by  the  state  of  Connecticut,  this  suit  would  not 
be  maintainable  against  him  even  in  the  King^s  Bench  of  England.  Co.  B. 
L.  347.  The  court  of  chancery  held  itself  bound  by  the  decision  of  a 
competent  foreign  jurisdiction,  declaring  an  acceptance  to  be  void  (2  Str. 
733) ;  and  because  a  debt  had  been  discharged  according  to  the  lex  loci^ 
though  in  the  depreciated  paper  money  of  North  Carolina,  Lord  Thurlow, 
since  the  revolution,  has  refused  a  ne  exeat  regno.  (Bro.  376.)  A  similar 
principle  has  governed  the  supreme  court,  in  the  case  of  Millar  v.  JSdll  {antey 
p.  229),  and  this  court,  in  the  cases  of  Thompson  v.  Young  {ante^  p.  294), 
and  Le  Clerc  v.  Hichette. 

A  distinction  is  likewise  to  be  observed  between  a  foreign  sentence 
authorising^  and  a  foreign  sentence  dismissing^  a  claim  ;  for  if  the  proper 
tribunal  dismisses  a  claim,  the  sentence  is  definitive  (2  Ld.  Kaim.  Prin.  Eq. 
375) ;  and  in  that  description,  the  proceedings,  so  far  as  they  affect  Lockwood, 
must  be  included.  The  case  in  Carth.  373,  is  certainly  right,  as  a  general 
rule  ;  but  it  is  liable  to  several  exceptions  ;  for,  1st,  The  law  of  one  country 
may  indirectly  have  effect  in  another,  by  the  voluntary  law  of  nations  ; 
2d,  If  a  right  of  action  has  been  legally  transferred  in  one  jurisdiction,  the 
rule  by  which  it  is  to  operate,  is  the  same  in  every  other  jurisdiction  ;  and 


(a)  See  Mr.  Adams*  ^*  Defence  of  the  American  Constitatioiuk*' 
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3(],  Where  a  debtor  has  been  dismissed  *by  the  proper  tribunal^  it  is 
a  protection  everywhere  else  :  and  these  exceptions  take  place,  in  con- 
sidering the  question  as  between  nations  totally  independent  and  uncon- 
nected. It  is  true,  that  the  American  states  have  hitherto  been  held  by  a 
very  slight  confederacy  ;  but  what  remedy  is  to  be  pursued  ?  Shall  we,  if 
the  knot  is  loose,  make  it  still  looser  ?  If  the  union  is  weak,  shall  we  increase 
the  debility  ?  Or,  when  a  more  perfect  consolidation  is  essential  to  the 
national  existence,  shall  we  employ  repulsion  instead  of  attraction,  and  thus 
widen  the  inconvenient  and  ruinous  distance  between  the  different  members 
of  our  political  body  ?  Neither  reason  nor  experience  would  justify  such  a 
construction  ;  and  the  United  States  though  individually  sovereign  and  in- 
dependent, must  admit,  not  only  the  voluntary  law  of  nations,  but  a  peculiar 
law  resulting  from  their  relative  situation. 

No  cases  can  be  more  distinguishable  than  the  present,  and  that  in  which 
the  rule  for  reviving  rights  and  credits,  at  the  expiration  of  a  war,  occurs. 
There  is  no  doubt,  that  on  the  declaration  of  peace,  a  British  subject  could 
sue  here  ;  and  we  find,  that  although  our  government  conceived  that  they 
might  act  as  they  thought  proper  with  respect  to  the  citizens  of  the  state, 
yet  the  instalment  laws  were  never  extended  to  obstruct  and  protract  the 
recovery  of  debts  due  to  foreigners.  If,  therefore,  Camp  is  to  be  con- 
sidered in  the  honorable  light  of  an  open  enemy,  the  argument  for  the  de- 
fendant is  unfounded  ;  but  when  it  is  recollected,  that  he  did  not  avow  his 
sentiments  on  the  declaration  of  independence  ;  and  that,  nevertheless,  he 
remained  in  the  enjoyment  of  his  property,  under  the  laws  of  Connecticut, 
for  some  time  afterwards,  it  is  impossible  to  regard  him  in  any  other  light 
than  that  of  a  subject,  and  subjects  are  the  objects  of  the  municipal  law, 
not  of  the  law  of  nations.  In  the  case  of  Ilespublica  v.  CJiapman^  on  an 
indictment  for  treason  {ante,  p.  63),  the  defendant  was  acquitted,  because, 
in  the  opinion  of  the  court,  he  was  not  a  subject:  if  he  had  been  a  subject,  he 
must  have  been  attainted  ;  and  being  so  attainted,  ho  could  never  have 
claimed  any  advantage  from  the  law  of  nations,  on  the  return  of  peace. 

Thus,  with  respect  to  Camp,  he  was  a  traitor  ;  the  proceedings  under  the 
act  of  Connecticut,  produced  a  forfeiture  and  attainder  ;  and  the  right  of 
action  was  as  exclusively  vested  in  the  state  (and  by  the  power  of  that  state 
alone  can  it  be  divested),  as  if  he  had  been  taken  and  executed.  The  act, 
indeed,  does  not  speak  at  all  of  an  enemy,  but  of  such  persons  as  were 
resident  in  Connecticut,  and  had  joined  the  British  troops;  for  proceedings 
of  this  kind  are  never  carried  on  against  an  open  enemy.  The  profits  of  his 
property  may  be  sequestered,  during  the  war,  in  order  to  prevent  their  being 
remitted,  but  no  forfeiture  can  take  place. 

If,  then.  Camp  was  a  subject  of  Connecticut,  he  derives  no  right  from  the 
treaty  of  peace  ;  for  Great  Britain  could  not  mean  to  interfere  between  that 
state  and  her  own  citizens.  The  description  of  the  fourth  article  cannot  be  ex- 
tended to  him  ;  and  though  *the  sixth  article  certainly  designates  per-  ruc^/^n 
sons  acting  as  he  has  done,  yet  it  gives  no  further  advantage  than  to  *• 
protect  his  person  from  molestation,  and  to  preclude  any  future  confiscations 
of  his  property.  The  confiscation  of  the  present  debt,  &c.,  was  in  the  year 
1779,  and  no  further  proceedings  are  requisite  to  retain  the  right  which  the 
stPte  thereby  acquired.  The  Marquis  of  Carmarthen's  complaint  of  laws 
passed  against  the  treaty,  did  not  include  laws  of  this  description ;  for 
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although  he  must  have  known  that  similar  ones  existed  in  Pennsylvania,  he 
admits,  that  here  there  are  no  acts  passed  against  the  treaty.  Purchasers 
under  the  state  are  considered  by  the  treaty  as  holding  a  good  title  ;  but  it 
provides  for  persons  entering  into  a  negotiation  for  the  reconveyance  of 
their  forfeited  estates  from  such  purchasers. 

In  the  case  of  Respublica  v.  Oordon  {antey  p.  233),  the  confiscation  was 
complete  before  the  treaty  :  and  therefore,  though  it  would  have  been 
incompatible  with  it,  to  have  sustained  any  legal  proceedings  afterwards,  in 
the  supreme  court,  against  the  defendant,  an  act  of  the  legislature  became 
necessary  to  divest  the  right  which  the  state  had  acquired  by  the  previous 
confiscation. 

The  conduct  of  the  British  agents  can  furnish  no  authority  to  us  ;  but 
the  reason  for  their  refusing  to  make  an  allowance  for  debts,  was  the  diffi- 
culty of  ascertaining  them,  and  not  the  presumption  of  their  being  recover- 
able after  the  peace.  Nor  does  the  act  of  Connecticut,  repealing  all  laws 
against  the  treaty,  affect  the  law  in  question,  which  is  directed  to  an  object 
of  mere  municipal  regulation.  The  state  had  a  right  to  do  as  they  pleased 
with  all  the  confiscated  property  ;  and  on  any,  or  no  consideration,  to  re- 
lease all  his  debtors.  Whether,  indeed,  they  had  recovered  the  whole,  or  a 
part,  or  whether  they  have  compounded,  or  dismissed  the  debt,  it  could  not 
inure  to  the  benefit  of  Camp.  He  cannot  now  be  punished  for  past  depre- 
dations ;  but  the  property  vested  in  the  state  of  Connecticut,  cannot  be  re- 
vested, without  her  authority. 

If  the  treaty  is  to  be  considered  as  a  reversal  of  an  outlawry,  then,  a  res- 
titution would  ensue  ;  but  if  it  is  taken  in  the  light  of  a  pardon,  that  does 
not  divest  anything  previously  vested  in  a  subject,  nor  even  in  the  king  who 
grants  it,  unless  by  express  words.  3  Bac.  Abr.  810  ;  2  Vin.  401,  pi.  4,  p. 
404.*  The  right  of  action  in  the  present  case  was  clearly  transferred  to  Con- 
necticut, and  neither  expressly,  nor  by  implication,  has  she  waived  it. 

After  considering  the  case  and  arguments,  the  president  delivered  the 
opinion  of  the  court  in  these  words  : 

Shippen,  President. — The  question  in  this  case  is  of  importance,  both  on 
account  of  the  principles  to  be  established  by  the  decision,  and  the  many 
cases  which  may  possibly  be  affected  by  it.  It  has  been  learnedly  and  in- 
geniously argued  on  both  sides  ;  but,  though  large  ground  has  been  taken, 
I  think,  the  whole  may  be  reduced  to  a  very  moderate  compass. 
*401 1  *Thi8  is  not  a  suit  brought  by  the  state  of  Connecticut,  or  any 
^  person  claiming  property  under  their  local  laws,  wherein  a  question 
can  arise,  whether  effects  forfeited  by  the  laws  of  that  state  can  be  recovered 
here,  by  the  administrators  of  the  person  whose  estate  is  confiscated.  It  is 
simply,  whether  the  debt  has  been  forfeited  there,  and  actually  vested  in 
that  state;  and  whether  anything  has  occurred  which  divests  it;  and  whether, 
under  the  peculiar  circumstances  of  our  relative  situation  with  regard  to 
each  other,  the  courts  of  this  state  can  take  notice  of  such  confiscation  and 
vesting,  so  as  to  preclude  the  plaintiff  from  recovering  Acre,  a  debt  due  to 
him  there,  before  that  confiscation. 


'  Aidrtch  V.  Jessup,  3  Grant  168:  and  see     Ashton,  8  W.  &S.filO;  McQrQgor  v.  ComstQck, 
Dietrick  v,  Mateer,  10  S,  &  R.   161 ;  Ash  v.     16  Barb.  427. 


4ia 


1788]  OF  PHILADELPHIA  COITNTY.  401 

Gamp  y.  Lockwood. 

In  order  to  pave  tbe  way  for  a  decision  of  these  questions,  and  to  dis- 
tinguish between  the  situation  of  this  country,  and  those  treated  of  by  the 
learned  writers  on  the  laws  of  nature  and  nations,  and  the  rights  of  distinct 
independent  sovereignties,  quoted  by  the  counsel,  it  will  be  necessary  to 
point  out  that  peculiar,  relative  situation,  which  these  states  stand  in  with 
regard  to  each  other. 

When  a  resistance  was  made  to  the  execution  of  the  laws  of  Great  Brit- 
ain, and  an  actual  war  took  place  between  us  and  thera,  we  were  not  thir- 
teen independent  states,  but  colonies  and  provinces,  belonging  to,  and  a  pan 
of,  a  great  empire,  comprehending  both  countries.  The  resistance  was  made 
in  consequence  of  common  grievances  suffered  by  all  the  provinces,  from  the 
bead  of  that  empire  ;  and  it  was  a  struggle  to  untie  the  knot  that  bound  us 
together,  and  to  emancipate  us  from  tlie  dominion  of  our  then  mother  coun- 
try. In  the  prosecution  of  this  plan,  all  were  equally  pruicipals,  and  carried 
on  the  war  as  a  common  cause,  and  by  common  consent,  without  being  tied 
together  by  any  regularly  organized  system  of  government.  The  first  body 
that  exercised  anything  like  a  sovereign  authority,  was  the  congress  of  the 
then  united  colonies,  who  superintended  the  whole,  and  by  the  like  common 
consent,  were  invested  with  such  general  powers  as  were  necessary  for  the 
prosecution  of  the  war.  We  afterwards  divided  ourselves  into  several  dis- 
tinct governments,  by  the  name  of  states  ;  still  leaving  the  general  power  in 
congress,  which,  being  in  a  great  measure  undefined,  was  exercised,  with  re- 
gard to  internal  matters,  by  recommendations  to  the  several  governments, 
instead  of  laws  ;  which,  however,  had  generally  the  force  of  laws. 

The  articles  of  confederation  were  not  acceded  to  by  all  the  states^  for 
some  years.  By  these  articles,  each  state  was  to  retain  its  sovereignty, 
freedom  and  independence,  and  every  right  not  expressly  delegated  to  con- 
gress ;  but  the  free  inhabitants  of  each  state  were  to  be  entitled  to  all  the 
privileges  and  immunities  of  free  citizens  in  the  several  states.  Before 
the  articles  of  confederation  were  agreed  to,  congress  had  recommended  to  the 
several  states  to  confiscate,  as  soon  as  might  be,  and  to  make  sale  of  all 
the  real  and  personal  estates  therein,  of  their  inhabitants,  and  other  persons, 
who  had  forfeited  the  same,  and  the  right  to  the  protection  of  their  respect- 
ive states. 

*In  consequence  of  this  recommendation,  the  state  of  Connecticut,  rut  ^  qo 
in  the  month  of  May  1778,  passed  an  act  to  confiscate  the  estates  of  ^ 
persons  inimical  to  tJie  independence  and  liberties  of  the  United  States,  with- 
in that  state.  By  this  law,  all  estates,  real  and  personal,  within  the  state, 
which  belonged  to  any  person  or  persons  who  had  gone  over  and  joined 
with  the  enemies  of  the  United  States,  or  had  aided  or  assisted  them, 
or  should  thereafter  do  so,  were  declared  to  be  confiscated.  The  mode  of 
proceeding  against  those  who  had  been  inhabitants,  was  directed  to  be  by 
application  to  the  county  court,  who  are  empowered  to  give  judgment  and 
sentence,  that  all  the  estate  of  such  persons  should  be  foifeited  for  the  use 
of  the  state.  The  court  is  then  directed  to  grant  administration  of  the 
estates,  as  in  case  of  intestates'  estates.  The  administrators  were  to  sell 
such  estates,  institute  suits,  recover  and  pay  debts,  and  deliver  over  the  sur- 
plus, if  any,  into  the  treasury  of  the  state.  The  last  clause  in  the  act  directs 
the  mode  of  proceeding  as  to  the  estates  of  persons  who  never  had  an  abode 
within  the  state. 

1  Dall.— 27  «7 
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lu  porsnance  of  this  act,  Abiathar  Camp  (who  is  stated  to  have  been 
lately  a  resident  of  the  town  of  New  Haven),  in  the  month  of  September 
1779,  was  charged,  on  the  information  of  the  selectmen,  before  the 
county  court,  with  having  joined  the  enemies  of  the  United  States,  and  put 
himself  under  the  protection  of  the  king  of  Great  Britain  :  he  was  thereupon 
adjudged  guilty,  and  sentence  passed,  that  all  his  estate,  real  and  personal, 
should  be  forfeited  to  the  use  of  the  state.  Certain  parts  of  Camp's  estate 
were,  in  consequence  of  this  forfeiture,  seized  and  sold  ;  but  no  proceeding 
was  had  to  recover  against  James  Lockwood,  the  present  defendant,  the  debt 
said  to  be  due  from  him  to  the  plaintiff,  although  the  defendant  was  at  that 
time,  and  for  some  time  afterwards,  an  inhabitant  of  Connecticut  and  amen- 
able for  the  same. 

And  here  the  question  arises,  whether  the  plaintiff  himself  can  now  re- 
cover it :  It  is  contended,  on  the  part  of  the  plaintiff,  that  the  proceeding 
against  him  was  as  an  ejiemyy  and  not  as  a  traitor ^  and  that,  therefore,  the 
war  being  over,  his  right  revives.  The  sentence  against  him  was  certainly 
not  expressly  for  treason,  and  there  is  no  judgment  against  him  that,  in 
terms,  subjects  his  person  to  punishment  as  a  traitor.  The  act  of  assembly 
directs  the  proceeding  to  be  had  only  against  the  estates  of  such  persons  as 
had  joined  the  enemy,  but  it  distinguishes  between  such  as  had  been  inhab- 
itants of  that  state,  and  those  who  never  had  an  abode  within  it,  but  had 
estates  there.  The  present  plaintiff  was  convicted  as  an  offender  of  the 
former  description,  being  late  a  resident  in  the  town  of  New  Haven,  and  is 
plainly  pointed  out  as  a  subject.  Indeed,  the  fact  is  conceded,  that  he  reall}* 
was  a  citizen  of  the  state,  who  joined  the  enemy  long  after  the  declaration 
of  independence  and  the  organization  of  our  state  governments.  He 
cannot,  therefore,  be  considered  in  the  light  of  such  a  public  enemy  whose 
rights  are  said,  by  the  writers  on  the  law  of  nations,  to  revive  after  the 
^1  termination  of  *the  war ;  the  municipal  law  of  the  country  operated 

-*   upon  him  as  a  subject,  and  he  could  not  be  an  object  of  the  law  of 
nations. 

The  objection  to  the  courts  of  this  state,  as  a  sovereign  independent  state, 
interposing  to  prevent  the  recovery  of  a  debt,  on  account  of  the  confiscation 
of  it,  in  another  independent  state,  is,  in  a  great  measure,  obviated  by  the 
statement  which  I  have  before  made  of  the  peculiar  relation  that  these  states 
stand  in  to  one  another.  Though  free  and  independent  states,  they  appear  not 
to  be  such  distinct  sovereignties  as  have  no  relation  to  each  other  but  by 
general  treaties  and  alliances,  but  are  bound  together  by  common  interests, 
and  are  jointly  represented  and  directed,  as  to  national  purposes,  by  one  body 
as  the  head  of  the  whole.  The  offence  which  incurred  the  forfeiture,  was 
not  an  offence  against  the  state  of  Connecticut  alone,  but  against  all  the 
states  in  the  Union  ;  and  the  act  which  directed  the  forfeiture,  was  made 
in  consequence  of  the  recommendation  of  congress,  composed  of  the  repre- 
sentatives of  all  the  states,  and  was  a  case  within  the  general  powers  vested 
in  them,  as  conductors  of  a  war  in  which  we  were  all  equally  principals. 
Our  courts  must,  therefore,  necessarily  take  notice  of  the  confiscations  made 
in  a  sister  state,  on  these  grounds,  (a) 

It  remains,  then,  only  to  consider,  whether  this  debt  was  vested  in  the 


(a)  See  Marks  «.  Johnson,  Kirby's  Reports,  p.  880. 
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State  of  Connecticut,  and,  if  it  was,  whether  it  is  revested  in  the  phdn- 
tiff,  by  the  treaty  of  peace  ? 

All  his  estate,  both  real  and  personal,  in  that  state  was  confiscated.  All 
things  come  within  tbe  description  of  confiscable  personal  estate,  which  a 
man  has  in  his  own  right,  whether  they  be  in  action  or  possession ;  this 
debt  was  due  from  a  person  then  residing  within  the  state  of  Connecticut, 
and  was,  consequently,  confiscated,  as  other  debts  due  there,  and  the  right 
of  action,  as  well  as  the  debt,  was  vested  in  the  state. 

The  4th  ai-ticle  of  the  treaty  of  peace,  which  directs  that  creditors,  on 
either  side,  shall  meet  with  no  lawful  impediment  to  the  recovery  of  all  bond 
fide  debts  theretofore  contracted,  is  most  certainly  confined  to  real  British 
subjects,  on  the  one  side,  and  the  citizens  of  America,  on  the  other  ;  and  it 
has  been  always  so  construed.  As  to  the  restitution  of  estates,  rights  and 
properties,  already  confiscated,  it  is  not  required  by  the  treaty  to  be  done, 
even  as  to  real  British  subjects.  It  is  agreed,  indeed,  by  the  5th  article,  that 
congress  shall  recommend  it  to  the  several  legislatures  to  provide  for  such  a 
restitution  ;  and  to  those  of  another  description,  they  have  liberty  given  them 
by  the  treaty,  to  reside  twelve  months  in  the  United  States  to  solicit  a  resti- 
tution and  composition  with  the  purchasers  of  their  estates,  and  congress  is 
to  recommend  to  the  states,  that  they  be  restored,  on  refunding  the  r,^ .^ . 
money  paid  for  them.  *But  no  acts  for  those  purposes  have  been  L 
passed  by  the  legislature,  in  consequence  of  any  such  recommendations. 
Indeed,  the  ample  provision  made  for  these  people  in  England,  seems  to 
ha\  e  been  considered  by  the  government  there,  as  an  act  of  justice,  for 
not  having  been  able  to  obtain  a  restitution  by  the  treaty. 

For  these  reasons,  we  are  of  opinion,  that  Abiathar  Gamp  is  not  such  a 
person  as  has  a  right  to  sue  for  and  recover  thlB  debt,  already  vested  by 
oonfisoation  in  the  state  of  Conneotiont. 
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FmoHm  V.  Pbt. 
JusHoe  of  the  jPeaoe. 

On  the  return  of  a  certiorari  to  one  of  the  jnBtioes  of  Philadelphia 
county,  it  appeared,  that  the  defendant  had  been  summoned  to  answer  to- 
morrow, that  is,  on  the  day  succeeding  the  date  of  the  summons,  for  a  debt 
under  forty  shillings;  that  the  matter  in  dispute  was  then  referred  to  three 
men,  who  reported  the  sum  of  21.  2s,  4d,  due  to  the  plaintiff ;  and  that  for 
the  amount  of  this  report,  the  justice  had  entered  judgment  with  costs. 

Ijevi/  moved  to  reverse  the  judgment:  1st,  Because  the  summons  was 
returnable  on  the  next  day,  whereas,  the  act  of  assembly  requires  that  there 
should  be  allowed  a  time  not  less  than  five,  nor  exceeding  eight  days.  (1 
State  Laws  204;  Act  of  1745.)  And  2d,  Because  the  summons  was  to 
answer  a  debt  mider  forty  shillings^  and  the  judgment  was  for  a  greater 
sum. 

Bt  thb  CouBT. — ^Let  the  judgment  be  reyer8ed.(a) 


Halhsab  v.  Bobs  et  cA. 

Practice. — Rule  for  trial  or  not^^proa. 

MoYLAN  had  entered  a  rule  for  trial  at  the  last  term  or  nonrproe.  Tlie 
rule  being  continued  until  this  term,  a  plea  was  added,  and  particular  facts 
referred;  and  upon  these,  a  report  had  been  made,  a  few  days  before  the  day 
appointed  for  the  trial  of  the  cause. 

LewiSy  for  the  plaintiff,  now  objected  to  the  trial's  coming  on ;  and 
Moylan  insisted  that  he  was  entitled  to  a  non-pros.    But  by — 

(a)  See  Gibbs  9.  Alberti,  4  Yeates  878;  Anon.,  Addis.  278. 
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^McKiCANy  Chief  Justice. — ^The  subseqaent  plea  and  reference  yirtnally 
vacate  the  previous  rule  for  trial  or  non-pros.  The  oause  must,  therefore, 
be  continued,  under  a  new  rule. 


Calvebt  v.  Pitt. 
Justice  of  the  Peace. — Practice. 

This  was  a  certiorari  to  one  of  the  justices  of  Chester  county.  On 
arguing  the  case,  the  judgment  of  the  justice  was  affirmed. 

And,  by  McEsan,  Chief  Justice,  it  was  stated,  that  conformable  to  the 
act  of  assembly,  the  defendant,  after  judgment  was  given  against  him  by  a 
justice,  ought  to  enter  into  a  recognisance  instanter^  with,  at  least,  one  good 
surety.  (&)  He  may  afterwards  withdraw  his  security,  or  appeal  to  the  com- 
mon pleas,  within  the  six  days  allowed  by  the  act. 


Johnson  v.  Hookeb. 
Evidence. — Tender. 

A  oertifloate  by  t  public  officer,  made  evidence  b j  an  act  of  assemblj,  is  admiflsible^  thoogh  tlM 

officer  certifies,  in  adcUtion,  to  eitraneous  matter,  not  evidence. 
Construction  and  eflfect  of  the  tender  laws  of  this  state  of  1777,  1778  and  1781. 

This  was  an  action  of  debt,  brought  upon  a  bond,  bearing  date  the  24th 
of  April  1V69,  and  conditioned  for  the  payment  of  600^.  lawful  money  of 
Pennsylvania.  To  the  plaintiU's  demand,  the  defendant  pleaded  payment^ 
and  issue  was  thereupon  joined. 

On  the  trial  of  the  cause,  Sergeant^  in  order  to  prove  payment  to  the 
treasurer,  agreeable  to  the  tender  law,  offered  to  read  the  following  certifi- 
cate to  the  jury : 

''Received,  29th  March  1780,  of  Mr.  George  Hocker,  the  sum  of 
3732.  6«.  6c7.,  being  two-thirds  of  a  bond  and  interest  due  to  Mr.  J.  Johnson, 
of  Germantown,  which  he  refused  to  receive,  when  legally  tendered  to  him 
in  presence  of  Balzer  Hidricks  and  Conrad  Reedheiffcr  ;  the  other  one- 
third  he  left  in  my  hands,  to  be  given  to  such  poor  and  distressed  persons  as 
I  shall  think  proper  objects  of  charity. 

Isaac  Snowdbk,  Treasurer.*' 

ZfCwiSf  for  the  plaintiff,  objected  to  the  evidence,  that  this  was  not  a  cer- 
tificate, merely  official,  but  containing  certain  extra-judicial  facts,  to  which 
Snowden,  like  any  other  witness,  ought  to  be  produced  and  sworn.  T]ie 
consequence  of  admitting  it,  would  be  highly  dangerous. 

Sergeant  answered,  that  what  was  surplusage  might  be  rejected,  and  the 
paper  go  to  the  jury  only  as  proof  of  the  receipt  of  the  money.     If  a 


(a)  See  Respublica  d.  Coates,  1  Teates  85;  Smith  d.  Davids,  po9%  p.  410;  Thurston 
©.  Murray,  3  Binn.  413;  King  of  Spain  t?.  Oliver,  1  Peters  C.  0.  217. 
(5)  Contra,  Mann  m,  Alberti,  2  Binn.  195,  under  the  act  of  1804. 
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notary,  in  England,  introduced  foreign  matter  into  the  protest  of  a  bill  of 
exchange,  the  court  would  strike  out  so  much  as  was  8u:*3lu8age,  but  would 
never  suppress  the  whole.  Snowdon  could  easily,  on  this  occasion,  be  pro- 
duced ;  but  similar  cases  may  occur,  at  a  distance,  in  which  it  would  be 
impracticable,  and  great  inconvenience  and  injustice  would  result  from  the 
precedent. 

•4.o'7l  *McKean,  Chief  Justice. — We  certainly  should  not  permit  Mr. 
•'  Snowdon,  if  he  were  here,  to  swear  that  he  was  told  that  such  persons 
were  present  at  the  tender ;  but  the  question  is,  whether,  having  certified 
what  he  ought  not  to  certify,  the  whole  ought  to  be  rejected  ?  We  think,  that 
it  ought  not.  The  paper  should  be  admitted,  to  prove  that  payment  was  made 
to  the  treasurer,  agreeable  to  the  act  of  assembly,  at  the  time  mentioned  in 
the  receipt.  All  the  rest  may  be  stricken  out ;  or,  indeed,  only  so  much  as 
goes  to  that  point,  may  be  read,  and  admitted  to  be  proved* 

The  Chief  Justice,  accordingly,  read  to  the  jury  so  much  of  the  certifioate 
as  related  to  the  receipt,  and  suppressed  the  rest. 

The  material  facts,  and  the  law  arising  in  the  principal  case,  were  stated 
in  the  following  charge  to  the  jury. 

McKean,  Chief  Justice. — ^The  evidence  that  has  been  produced  estab- 
lishes these  facts  :  That  the  defendant  owed  the  plaintiff  a  prior  debt  of 
1700/.,  which  was  secured  by  a  mortgage,  dated  the  23d  of  April  1768,  on 
a  mill  and  other  real  estate  ;  that  on  this  mortgage  several  payments  were 
made,  at  several  times  ;  but  the  interest  running  eventually  greatly  in  ar- 
rears, the  defendant  was  advised  to  sell  the  mortgaged  premises,  which  he 
did,  and  Weiss  (one  of  the  witnesses  who  has  been  examined)  became  the 
purchaser,  for  1750/.,  which,  it  was  agreed  by  the  parties,  should  be  paid  to 
Johnson,  on  Hocker's  account.  It  appears,  that  Weiss  accordingly  made  sev- 
eral payments  to  Johnson  ;  and  it  has  been  contended  by  the  defendant's 
counsel,  that  calculating  these  and  the  previous  payments,  the  plaintifTs  de- 
mand, including  the  j^resent  bond,  has  been  considerably  overpaid.  There 
.  does  seem,  indeed,  to  be  a  mistake  in  the  sums  ;  but  of  this  the  jury  must 
judge  ;  for  it  is  in  proof,  that  on  the  24th  of  April  1777,  the  defendant  be- 
came debtor  to  the  plaintiff,  and  gave  the  bond  in  question  ;  so  that  if  any 
deceit  was  used  upon  the  occasion,  we  think,  it  is  incumbent  upon  him  to 
show  it  to  the  satisfaction  of  the  juiy. 

The  court,  then,  are  clearly  of  opinion,  that  this  bond  must  be  considei*ed 
as  a  new  contract ;  but  even  in  that  light,  the  defendant  insists,  that  it 
was  discharged  by  a  tender  and  refusal  on  the  29th  of  March  1780.  The 
tender  at  that  time  has  been  proved  ;  though  there  is  no  certainty  as  to  any 
previous  tenders  which  the  defendant  has  endeavored  to  establish.  And 
here  the  great  question  arises,  whether  this  is  to  be  deemed  an  absolute  dis- 
charge, or  only  to  be  regarded  as  a  tender  at  common  lawf — which 
necessarily  leads  to  a  review  of  the  various  acts  of  assembly  upon  the 
subject. 

The  act  passed  on  the  29th  of  January  1777  (2  State  Laws,  7),  declares 
that  a  tender  shall  amount  to  an  actual  payment  and  discharge ;  which  is 
far  more  extensive  than  a  tender  at  common  law  ;  that  operating  only  to 
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suspend  the  interest,  until  a  subsequent  demand  and  refusal  bave  taken 
place.  If,  therefore,  the  tender,  on  this  occasion,  was  made  in  continental 
money  emitted  by  congress  *before  the  29th  of  January  1777,  it  is  cer-  r^jnQ 
tainly  conclusive  against  the  present  demand.  Conscientious  men  ^ 
may,  indeed,  reflect  upon  the  enormous  advantage  of  making  a  payment  at 
the  rate  of  sixty  for  one  ;  but  we  are  bound  by  the  explicit  language  of  the 
law  (except  where  it  violates  the  constitution  of  the  state),  and  must  leave 
those  to  answer  for  its  policy,  by  whom  it  was  enacted. 

But  on  the  other  hand,  how  will  the  case  stand,  if  the  tender  was  not 
made  in  bills  of  credit  of  a  date  antecedent  to  the  29th  of  January  1777  ? 
The  arguments  of  the  counsel  have  differed  widely  on  this  ground  ;  and  the 
question  is,  whether  the  words  of  the  act  apply  only  to  the  bills  of  credit 
which  congress  had  emitted ;  or  extend  also  to  those  bills  which  congress 
might  emit  ? 

The  doubt,  in  this  respect,  is  not  entirely  novel.  A  British  sergeant, 
having  a  license,  in  the  year  1778,  to  carry  clothing  from  Philadelphia  to 
Lancaster,  for  British  prisoners  of  war,  brought  with  him  some  forged  paper 
money,  and  passed  it  at  the  latter  place.  He  was  tried  for  this  offence,  and 
the  distinction  was  then  taken,  that  the  forgery  was  of  an  emission  subse- 
quent to  the  29th  of  January  1777.  The  point,  however,  did  not  prove  to 
be  material ;  for  the  court  considered  the  defendant  as  an  alien  enemy,  who 
might,  indeed,  be  punishable  for  any  action  malum  in  se^  but  was  not  liable 
to  the  penalties  of  a  municipal  regulation  ;  and  on  that  ground,  directed  the 
jury  to  acquit  him. 

By  the  act  which  was  passed  on  the  20th  of  March  1777  (2  State  Laws 
48),  we  find,  that  the  state  paper  money,  then  emitted,  was  only  made  a 
tender  at  common  law  ;  for  the  words  of  the  act  merely  declare  that  a  ten- 
der in  that  money  shall  have  the  same  effect  as  a  tender  in  specie,  which  is 
clearly  no  more  than  a  suspension  of  the  interest.  The  succeeding  act, 
passed  on  the  26th  of  May  1778  (2  State  Laws,  31),  after  providing  for  the  ex- 
change of  bills  of  credit  issued  under  the  authority  of  the  king  of  Great 
Britain,  gives  to  the  bills  of  credit  issued  by  congress,  only  the  same  cur- 
rency and  effect  in  payment  of  debts  which  the  above  mentioned  act  of  the 
20th  of  March  1777,  had  given  to  the  bills  of  credit  emitted  by  the  state  ; 
and  that,  as  I  have  already  remarked,  did  not  amount  to  an  absolute  dis- 
charge of  the  obligation.  By  the  act  of  the  3d  of  April  1781  (1  Sm.  Laws 
519),  tenders  are  declared  to  have  no  other  force  than  that  which  was  given 
to  them  by  the  laws  in  existence  at  the  time  they  were  made.  (1  State  Laws 
447.) 

The  intention  of  the  legislature  must  be  collected  from  the  words  which 
they  have  used,  unless  a  different  meaning  can  be  manifestly  shown.  The 
construction,  then,  that  we  have  put  upon  the  words  of  the  act  of  the  20th 
of  March  1777  (which  by  express  reference,  is  made  to  govern  the  operation 
of  the  act  of  the  25th  of  May  1778),  is,  that  the  legislature  only  intended  to 
make  a  tender  of  the  200,000Z.  bills  of  credit,  equivalent  to  a  tender  at  com 
mon  law.  There  is  no  satisfactory  reason  opposed  to  this  construction;  and 
but  for  this,  the  act  of  the  29th  of  January  1777,  might  be  as  well  extended 
to  the  bills  of  credit  which  were  afterwards,  *as  to  those  which  were  r« j/v* 
previously  emitted  by  congress — a  matter  that  we  are  not  boun  i,  nor  *• 
are  wc  inclined  to  countenance. 
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This  opinion,  unanimously  formed,  upon  mutual  consultation,  and  full 
deliberation,  leads  to  a  more  particular  consideration  c  f  the  evidence  ;  and 
if  the  jury  think  that  the  bills  of  credit,  or  any  part  of  them,  which  were 
tendered  to  the  plaintiff,  on  the  29th  of  March  1780,  were  emitted  subsequent 
to  the  29th  of  January  1777,  they  must  only  give  this  tender  the  effect  at 
common  law. 

It  may  be  proper  here  to  notice,  that  there  were  two  bills,  of  thirty  dol- 
lars each,  in  the  bundle  of  paper  money  tendered  ;  and  the  plaintiff's  counsel 
has  said,  that  there  were  no  bills  of  that  denomination  emitted  prior  to  the 
29th  of  January  1777.  But  he  is  certainly  mistaken  ;  as  I  remember  well 
the  trial  of  a  man  for  counterfeiting  a  thirty  dollar  bill  emitted  in  1776  : 
and  therefore,  this  circumstance  is  by  no  means  conclusive. 

But  should  the  jury,  upon  the  whole  of  the  evidence,  find,  that  this  ten- 
der was  made  in  bills  of  credit  emitted  since  the  29th  of  January  1777,  and 
80  not  an  absolute  discharge  of  the  debt,  they  will  next  inquire,  in  what 
manner  the  bond  ought  now  to  be  paid  ?  By  the  act  of  the  3d  of  April 
1781,  it  is  declared,  that  all  debts  and  contracts  entered  into  between  the  1st 
of  January  1777,  and  the  1st  of  March  1781,  shall  be  liquidated  according 
to  the  scale  of  depreciation.  The  plaintiff,  therefore,  is  not  entitled  to  re- 
cover the  whole  500^.  in  specie,  but  only  so  much  as  that  sum  in  paper  money 
was  worth,  at  the  time  the  contract  was  entered  into;  which  was  on  the  24th 
of  April  1777  ;  nor  is  he  entitled  to  any  interest  from  the  date  of  the  tender, 
until  this  action  (which  is  to  be  considered  as  a  new  demand)  was  instituted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  272/.  Ss,  4d.  debt, 
with  costs:  from  which,  it  seems,  that  they  were  of  opinion,  that  the  tender 
was  not  made  entirely  in  bills  of  credit  emitted  before  the  29th  of  January 
1777  ;  and  that  they  pursued  the  directions  of  the  court  in  that  alternative. 


Steele  v.  Steels. 

jPractioe  in  divorce. 

This  was  an  issue  joined  on  the  facts  alleged  in  a  libel  for  a  divorce  : 
and  upon  the  trial,  the  Chief  Justice  observed,  that  notice  ought  to  be 
given  of  the  facts  intended  to  be  proved  under  the  general  allegations  of  the 
libel. 

Rush,  Justice. — ^I  think  it  would  be  most  convenient  to  give  notice,  that 
between  two  specific  dates,  acts  of  cruelty,  ^fcc,  were  intended  to  be 
proved. 

The  Coubt  seemed  to  adopt  that  idea,  and  reoommended  it  for  the 
future  practice  of  the  bar.  (a) 

(a)  See  Gamt «.  Qamt,  4  Taatet  ML 
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*Smith  v.  Davids. 
Hide  for  trial  or  non-pros. 

A  BUiiB  for  trial,  or  non-pros,  was  taken  in  September  term  1787,  and 
notice  at  bar  was  entered  on  the  docket.  The  cause  was  afterwards  con- 
tinued, generally,  until  January  term  1789,  and  no  notice  given. 

The  cause  being  now  marked  for  trial,  the  plaintiff  moved  to  put  it 
off. 

But  the  CouBT  held,  that  the  rule  for  trial,  or  nonpros.^  was  continued; 
and  that  no  new  notice  was  necessary.  If,  therefore,  die  plaintiff  does  not 
go  on  to  trial,  the  defendant  is  entitled  to  a  non-pro8.{a) 


Bobbins  v.  WnmcAK. 
Practice  on  certiorari. 

Where  a  justice's  jadgment  is  affirmed,  on  eerHorari,  ezecation  issaes  oat  of  the  oonrt  above, 
without  a  remitUiur. 

This  cause  was  removed  by  certiorari  from  one  of  the  justices  of  the 
peace  for  Northumberland  county  ;  and  after  argument,  the  judgment  of 
the  justice  was  affirmed. 

It  then  became  a  question,  whether  execution  could  issue  out  of  this  court 
upon  the  judgment  so  affirmed. 

And  it  was  ruled  by  the  Coubt,  that  execution  might  issue  at  once, 
without  referring  the  cause  again  to  the  justice  ;  as  that  would  be  a  circui- 
tous, inconvenient  and  unreasonable  mode  of  proceeding. 


(a)  8.  p.  King  of  Spain  «.  Oliver,  Peters  0.  0.  217;  and  see  Halhejul«.  Ross,  anU^ 
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SOHLOSSEB   V.    LeSHEB. 

Stat/ate   of  lAmfiitaitums. 

Writs  of  eapitu  and  summonfl,  in  Pennsylvania,  are  similar  to  the  originalB  of  the  English  prao> 
tice,  and  therefore,  it  is  not  necessary  to  enter  continuances,  to  prevent  the  operation  of  the 
statute  of  limitations.' 

Where  a  writ  has  not  actually  abated,  it  is  not  necessary  that  the  action  should  be  prosecuted 
witliin  one  year  after  the  six  years  have  expired. 

This  was  an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered. 
The  defendant  pleaded  non  assumpsit^  and  7ion  assumpsit  infra  sex  annos  : 
the  issue  on  the  non  assumpsit  was  tried,  and  a  verdict  found  for  the  plain- 
tijff.  To  the  plea  of  the  statute  of  limitations,  the  plaintiff  replied,  a  writ 
of  summons  issued  on  a  particular  day,  within  the  six  years,  which  was  re- 
turned nihil. 

Whether  the  replication  contained  matter  sufficient  to  prevent  the  bar  of 
the  statute  of  limitations,  was  the  question  ;  and  after  an  able  discussion  by 
Ingersoll  and  Sergeant^  for  the  plaintiff,  and  Levy  and  Toddy  for  the  defend- 
ant, the  president  stated  the  material  circumstances  and  arguments,  and  de- 
livered the  opinion  of  the  court  as  follows  : 

Shippen,  President. — Two  points  have  been  made  in  this  case  by  the  de- 
fendant's counsel  :  Ist,  That  it  does  not  appear  that  the  process  was  issued 
for  the  same  cause  of  action,  as  it  is  not  continued  to  the  time  of  filing  the 
declaration.  And  2d,  That  if  this  did  appear,  the  second  action  should 
have  been  brought  within  a  reasonable  time  af  ircr  the  expiration  of  the  six 
years  ;  which  reasonable  time  they  restrict  to  one  year. 

>  McClurg  V.  Fryer,  16  Penn.  St.  293 ;  Logan     the  statu te^  an  oiiaH  must  be  taken  out  withiu 
tr.  Green,  1  Pitts.  48.    But  to  save  the  bar  of     six  years.    Curcier^s  Estate,  2S  Penn.  SL  261. 
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As  to  the  first  point,  it  is  agreed  by  the  counsel  on  both  sides,  and  it  is 
undoubtedly  the  law,  that  where  an  original  is  replied  to  the  plea  of  the 
statute  of  limitations,  it  is  sufiicient  to  show  when  the  writ  issued,  without 
any  continuances  ;  but  where  the  writ  is  a  latitat  from  the  king's  r^Aio 
bench,  or  a  clatcsum /regit j  in  the  common  pleas,  the  continuances  *■ 
must  be  set  forth,  to  be  entered  to  the  time  of  filing  the  bill  or  declaration, 
in  order  to  show  that  it  was  for  the  same  cause  of  action. 

This  gives  rise  to  the  question,  whether  our  writs  of  capias  and  summons 
resemble  more  the  original  writs,  or  the  latitat  and  clausum /regit  f  And  in 
order  to  solve  this  question,  it  will  be  necessary  to  consider  tiie  reason  of  the 
difference  between  these  writs  in  England. 

The  latitat  and  clausuni  /regit  are  both  writs  of  trespass,  yet,  by  the 
course  of  the  courts  of  king's  bench  and  common  pleas,  the  plaintiff  may 
ground  upon  them  declarations  in  any  personal  actions.  But  when  the  dec- 
laration is  in  assumpsit  (for  instance),  a  writ  of  trespass,  issued  within  the 
six  years,  could  not  be  presumed  to  be  a  writ  that  issued  in  that  cause,  unless 
it  was  further  shown  in  the  replication,  that  it  was  taken  out  with  an  inten- 
tion to  declare  in  that  action;  and  as  evidence  of  that  intention,  that  the  con- 
tinuances were  entered,  from  the  time  of  issuirg  it,  to  the  filing  the  bill  or 
declaration.  But  in  the  case  of  an  original,  proper  to  the  action,  that  is  never 
necessary,  because,  if  the  declaration  was  in  assumpsit^  the  original  would 
show,  it  was  issued  in  case:  if  the  declaration  was  upon  a  bond,  the  original 
would  show  it  was  issued  in  debt ;  and  consequently,  that  it  was  a  proper 
and  legal  foundation  for  the  action  ;  and  the  continuances  are  not  necessary 
to  be  shown,  as  a  proof  that  the  writ  issued  for  the  same  cause  of  action  ; 
for,  being  such  a  writ  as  corresponded  with  the  declaration,  the  law  presumes 
it  was  for  the  same  cause  of  action,  unless  the  contrary  is  shown. 

That  this  is  the  reason  of  the  distinction  between  originals  and  the  writs 
of  latitat  and  clausum  /regit^  to  this  purpose,  will  appear  from  this  :  that 
whenever  the  writ  which  commences  the  action,  is  of  such  a  nature  as  to  cor- 
respond with  the  declaration,  we  find,  it  will  be  sufiicient  to  set  it  forth,  with- 
out the  continuances,  although  it  be  not  an  original  :  and  on  the  contrary, 
whenever  the  writ  does  not  correspond  with  the  declaration  it  will  not  sup- 
port the  replication,  without  the  continuances,  although  it  be  an  original. 
An  instance  of  the  first  kind  is  the  attachment  of  privilege  in  the  common 
pleas,  which  will  be  found  by  the  precedents  always  to  specify  the  nature  of 
the  particular  action,  whether  in  debt  or  case,  which  is  afterwards  declared 
upon  ;  and  hence,  we  find,  in  1  Wils.  168,  the  replication  showing  only  the 
time  of  issuing  the  writ,  without  the  continuances,  will  be  sufficient.  So,  in 
the  reversed  case,  when  a  common  clausum /regit  is  the  writ,  although  it  be 
an  original  writ  issuing  out  of  chancery,  yet,  not  being  adapted  to  the  action 
of  assumpsit  or  debt,  being  only  a  foundation  for  the  capias  in  the  common 
pleas,  and  intended  merely  to  give  that  court  jurisdiction,  it  will  not  be  pre- 
sumed to  be  the  foundation  of  such  an  action,  unless  the  continuances  are  set 
forth,  from  the  time  of  issuing  the  Avrit.  Hence,  it  is  evident,  that  it  is  from 
the  disagreement  *of  the  writ  with  the  declaration  only,  that  it  becomes  ^^ 
necessary  to  enter  the  continuances,  to  show  it  issued  for  the  same  >- 
cause  of  action,  in  order  to  prevent  the  bar  of  the  statute  of  limitations;  and 
after  all,  the  entry  of  the  continuances,  in  those  cases  where  they  are  said  to 
be  necessary,  is  little  more  than  mattei*  of  mere  frrm,  as  it  appears  in  1  Sid. 
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53y  60,  that  they  may  be  entered  by  the  attorney^  in  his  ohambery  at  any  time, 
even  after  the  statnte  of  limitations  is  pleaded,  (a) 

By  our  act  of  assembly,  and  the  practice  under  it,  the  writs  of  capias 
and  summons  always  specify  the  nature  of  the  action  you  are  to  declare 
upon,  and  are,  therefore,  similar,  in  this  respect,  to  the  originals  out  of 
chancery,  and  the  attachments  of  privilege  in  the  common  pleas. 

The  second  point  made  by  the  defendant's  counsel  is,  that,  admitting  the 
plaintiff,  by  issuing  the  writ,  has  saved  the  bar  of  the  statute,  yet,  that 
the  action  ought  to  have  been  prosecuted  again,  within  a  reasonable  time 
after  the  six  years  expired,  and  that  thcU  reasonable  time  has  been  held  to  be 
one  year. 

In  considering  the  dates  and  times  of  the  several  transactions,  the  period 
during  which  the  act  of  assembly  suspended  the  act  of  limitations,  that  is, 
between  the  1st  of  January  1776,  and  the  21st  of  June  1784,  is,  to  every 
purpose,  to  be  thrown  out  of  the  computation.  Then,  from  the  time  of  the 
cause  of  action  arising,  to  the  time  of  issuing  the  summons,  is  four  years, 
nine  months  and  ten  days  ;  from  that  time  to  the  prosecuting  the  suit  again, 
is  two  years,  six  months  and  two  days  ;  making,  in  the  whole,  seven  years, 
three  months  and  twelve  days. 

The  cases  cited  in  support  of  the  second  point,  are  all  cases  where,  by  the 
death  of  one  of  the  parties,  or  from  some  other  cause,  the  action  had  abated, 
and  the  court,  in  considering  what  was  a  reasonable  time  to  permit  the  party 
to  bring  a  new  action,  have  drawn  their  reasonings  from  the  equity  of  the 
statute,  which  provides  only  for  two  cases  ;  one,  where  the  plaintiff  had  ob« 
tained  a  judgment  which  was  reversed  for  error,  and,  the  other,  where  a 
verdict  had  passed  for  the  plaintiff,  and  the  judgment  was  arrested,  and 
judgment  given  that  the  plaintiff  should  take  notning  by  his  writ.  But 
other  cases  arising,  which  put  the  plaintiff  in  the  like  situation,  by  an  abate- 
ment of  the  action,  the  judges  thought,  that  they  ought  to  have  a  reasonable 
time  after  the  expiration  of  the  six  years  to  renew  their  actions  ;  some  of 
them  say,  that  reasonable  time  was  in  the  discretion  of  the  court,  depended 
upon  the  circumstances  of  the  case  ;  and  others  say,  that,  within  the  equity 
of  the  statute,  that  reasonable  time  ought  to  be  one  year.  But  these  are  all 
cases  where  the  writ  had  actually  abated,  and  could,  consequently,  afford  no 
support  to  the  new  action.  How  are  the  cases  of  originals  and  latitats^ 
where  nothing  had  happened  to  abate  the  writs  ?  They  are  considered  as 
subsisting  foundations  upon  which  the  parties  may  prosecute  their  suits ;  in 
the  one  case,  by  entering  the  continuances  from  the  tune  of  suing  out  the 
writ,  and  in  the  other,  without  any  such  continuances  ;  in  both  cases  they 
.  are  deemed  subsisting  writs,  and  the  ^commencement  of  the  action, 
J  for  the  purpose  of  taking  the  case  out  of  the  statute  of  limitations, 
and  the  prosecution  of  the  su't  afterwards  is  not  considered  in  the  light  of 
a  new  action,  although  some  process  might  be  necessary  to  bring  the  party 
into  court.  In  Lilly's  Prac.  Reg.  10,  it  is  said,  "the  taking  out  the  writ  of 
latitat  is  in  nature  of  filing  an  original,  and  by  doing  it,  the  suit  is  com- 
menced, within  the  meaning  of  the  statute,  although  he  does  not  declare 
against  the  party  within  the  time  limited  by  the  statute.'' 

As  the  oases  of  subsisting  writs  and  abated  actions  are  thus  totally  differ- 

(a)  Pennock  «.  Hart,  8  8.  &  R  880,  p«r  GnsoMi  J. 
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ent,  I  have  looked  for  cases  where  there  may  be  some  limited  time  for  pro* 
ceeding  upon  the  foundation  of  the  old  writ,  when  there  has  been  no  abate- 
ment of  it ;  and  I  have  met  with  but  one  case  in  which  such  a  limited  time 
has  been  suggested.  It  is  in  1  Sid.  53,  where  Twisden,  Justice,  says,  that 
he  had  known  a  suit  continued  by  latitat  for  five  years,  before  the  bill  filed  ; 
and  Heme,  secondary,  said,  that  a  latitat  may  be  continued  seven  years.  If 
this  may  be  considered  the  limited  time,  the  writ  in  the  present  case  is 
long  within  it ;  as,  excluding  the  suspended  period,  the  suit  was  again  pros- 
ecuted within  two  years  and  a  half. 

If  this  could  have  been  considered  in  the  light  of  an  abated  writ,  and  u 
reasonable  time,  in  the  discretion  of  the  court,  was  the  rule,  we  ought  cer- 
tainly to  take  into  our  consideration  the  peculiar  situation  of  our  country  and 
the  correspondent  laws,  which  restrained  creditors  from  prosecuting  their 
suits  with  the  same  advantage  as  at  other  times,  as  they  could  take  out  exe- 
cutions only  for  one-third  of  their  debts  in  one  year ;  and  this  certainly  de- 
terred many  from  prosecuting  their  suits  at  all,  during  the  continuance  of 
that  restraint.  On  this  ground,  therefore,  the  allowance  in  the  present  case 
would  be  very  moderate,  as  it  would  not  extend  three  months  and  a  half 
beyond  the  time  contended  for  by  the  defendant's  counsel.  On  both  points, 
we  are  of  opinion,  that  the  law  is  with  the  plaintiff. 

Judgment  for  the  plaintiff,  (a) 

(•)  See  Harris  «.  Dennis,  1  &  &  R.  S84 
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Eennedt  v.  !Nedbow  and  wife,  etaiL 

Dower. 

A.  beqaeaihed  to  his  wife  B.,  Beveral  parcels  of  land  in  fee,  and  gave  to  her  also  several  sqdm  of 
money  and  stock,  and,  inter  alioy  devised  to  her  a  moiety  of  a  tract  of  500  acres ;  after  the 
death  of  A.,  B.  brought  an  action  of  partition  against  the  devisees  of  the  other  moiety  of  the 
farm :  Held,  1st.  That  the  bequests  to  B.  were  not  in  satisfaction  of  her  dower ;  2d.  That  she 
was  not  estopped  by  the  proceedings  in  partition  from  recovering  her  dower  in  the  same  land. 

This  was  an  action  of  dower  in  250  acres  of  land  in  Lancaster  county, 
brought  by  Anne  Kennedy,  widow,  who  was  the  wife  of  Richard  Johnson, 
deceased,  against  Thomas  Nedrow  and  Anne,  his  wife,  Catharine  Wistar, 
and  Rebecca  Martin.  The  tenant  pleaded,  1st,  a  special  plea,  "  that  Rich- 
ard Johnson,  the  husband,  on  the  12th  of  August  1767,  made  his  will,  and 
thereby  devised  a  moiety  of  600  acres  of  land  to  his  wife,  the  demandant, 
in  fee  ;  which  devise  was  in  lieu  of  dower  :  and  2dly,  they  pleaded  "  That 
the  demandant  had  sued  out  a  writ  of  partition  against  the  tenants,  for 
making  partition  of  the  said  500  acres  of  land,  and  had  recovered,  &c." 
To  these  pleas,  the  demandant  replied,  the  tenants  demurred,  the  demandant 
joined  in  demurrer,  and  issues. 

On  the  first  plea,  a  case  was  stated,  in  substance,  as  follows  :  That  on 
the  12th  of  August  1767,  Richard  Johnson  made  his  last  will  and  testament, 
and  therein  bequeathed  and  devised  in  hcec  verba :  "  Imprimis^  I  give  and 
bequeath  unto  my  loving  wife,  Anne  Johnson,  all  that  my  lot  of  ground, 
situate,  ifec,  which  I  bought  of  John  Millar,  ifec,  with  the  houses,  bams 
and  other  appurtenances  thereunto  belonging ;  also,  all  my  household 
goods,  horses,  live-stock  and  other  movables,  which  I  have  here  in  Lancaster, 
and  in  Germantown,  Philadelphia  county,  to  her,  her  heirs  and  assigns  for 
ever ;  also,  1000/.  lawful  money  of  Pennsylvania,  in  bonds  and  bills,  to  be 
paid  to  her,  or  her  heirs  and  assigns,  in  six  months'  time,  after  my  decease, 
with  interest,  by  my  executor  hereinafter  named.  I  give  and  bequeath  unto 
*4ifll  ™y  brother,  John  Johnson,  *and  to  each  of  his  three  sons,  and  his 
-"  daughter,  &c.,  the  sum  of  5/.,  to  be  paid  three  months  aft^r  my  de- 
cease, Ac.  I  give  and  bequeath  unto  my  sister,  Anne  Nedrow,  all  that  my 
800  acre  tract  of  land,  situate,  ifec,  with  the  appurtenances,  to  her,  her  heirs 
and  assigns  for  ever.    I  give  and  bequeath  unto  my  sister,  Catharine  Wistar, 
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all  that  my  300  acre  tract  of  land,  situate,  &c.,  to  her,  her  heirs  and  assigns 
for  ever.  I  give  and  bequeath  unto  my  loving  (wife)  Anne  Johnson,  the  one 
moiety  or  undivided  half  of  all  that  my  600  acre  tract  of  Und,  situate,  &c., 
to  her,  her  heirs  and  assigns  for  ever :  provided  always,  that  if  my  said 
wife,  Anne  Johnson,  after  my  decease,  should  be  married  to  another  man, 
thai  then  she  shall  have  the  said  moiety  during  her  life,  with  sufficient  power 
to  give  and  bequeath  the  same  at  her  decease,  to  whomsoever  she  will,  ex- 
cepting to  her  second  husband,  or  any  from  or  under  him.  I  give  and  be- 
queath the  other  moiety,  or  undivided  half  part  of  my  said  500  acre  tract  of 
land  unto  my  three  sisters,  Anne,  Catharine  and  Rebecca,  each  one-third 
part,  to  them,  their  heirs,  and  assigns  for  ever.  My  will  is,  that  there  be  no 
water-works  built  or  erected  on  any  part  of  the  said  600  acre  tract  of  land 
for  the  space  of,  &c.  I  give  and  bequeath  my  tract  of  land  lying,  &c.,  unto 
my  sister  Anne,  and  to  her  heirs  and  assigns  for  ever  ;  under  and  subject  to 
the  yearly  rent  of  405.  &c.,  to  be  paid  to  my  loving  wife,  Anne  Johnson, 
and  to  her  heirs  and  assigns  for  ever.  I  give  and  bequeath  unto  my  sister 
Catharine,  my  twenty  and  odd  acres  of  land,  lying  &c.,  and  the  appurtenan- 
ces ;  also,  twelve  acres  of  wood-land  to  be  cut  off  a  large  tract  adjoining, 
&c.,  to  be  holden  by  her,  her  heirs  and  assigns  for  ever,  imder  and  subject  to 
the  yearly  rent  of  6/.,  to  be  paid  to  my  loving  wife,  Anne  Johnson,  her  heirs 
and  assigns  for  ever,  and  also  subject  to  as  much  firewood  as  my  wife  shall 
have  occasion  for,  when  she  comes  to  live  at  Germantown.  I  give,  devise 
and  bequeath  to  my  sister  Kebecca,  and  her  son  Paul,  all  that  my  tract  of 
land  (the  remainder  after  the  said  twelve  acres  are  taken  off),  containing 
fifty  acres,  more  or  less,  adjoining,  &c.,  to  be  holden  to  them,  their  heirs 
and  assigns  for  ever,  under  and  subject  to  the  yearly  rent  of  41,,  to  be  paid 
to  my  loving  wife,  Anne  Johnson,  her  heirs  and  assigns  for  ever  ;  the  said 
tract  not  to  be  sold  till  Paul  arrives  at  thirty  years  of  age.  I  give  and  be- 
queath unto  my  sister  Anne,  all  that  tract  of  twelve  acres,  opposite  the  last- 
mentioned  600  acres,  &c.,  to  her  heirs  and  assigns  for  ever.  I  give  and  be- 
queath 501,  to  the  poor-house  keepers  of  Germantown,  &c.  I  give  and 
bequeath  60l.  to  the  use  of  the  Pennsylvania  Hospital.  As  concerning  all 
the  rest  and  residue  of  my  effects,  bills,  bonds,  mortgages,  moneys  and 
estate  whatsoever,  not  herein  before  given,  I  would  have  divided  equally  be- 
tween my  loving  wife  Anne,  and  my  sisters,  Anne,  Catharine  and  Rebecca, 
part  and  share  alike,  to  each  of  them,  their  heirs  and  assigns  for  ever.  And 
I  do  appoint  and  nominate  my  loving  wife,  Anne  Johnson,  Ac,  to  be  execu- 
tors of  this  my  last  will  and  testament.'' 

*The  question  for  the  opinion  of  the  court,  on  this  plea  and  case,  is,   rm^-^»j 
whether,  upon    the  whole  will,  the   devises  and  bequests  therein 
contained,  or  any  of  them,  to  the  said  Anne,  the  demandant,  made,  are  suffi- 
cient in  law  to  bar  the  said  Anne  from  recovering  her  said  dower. 

The  cause  was  argued,  at  the  last  term,  by  Sergeant  and  Bradford,  for 
the  demandant ;  and  Coxe  and  JLewis,  for  the  tenants  :  and  now  the  Chief 
Justice  delivered  the  opinion  of  the  court  to  the  following  effect : — 

MoEsAN,  Chief  Justice. — ^Two  questions  have  been  made  on  this  record, 
in  the  discussion  of  which,  the  law  relating  to  the  subject  has  been  ex- 
hausted :  The  first  is,  ^*  Whether  the  devises  to  the  demandant  in  the  tnUl 
of  Richard  Johnson,  diall  be  deemed  a  satisfaction  of  ber  dowor  ?"    And 

431 


417  SUPREME  COURT  [April 

Kennedy  v.  Nedrow. 

the  second  is,  "  Whether,  by  the  action  of  partition  brought  by  the  demand- 
ant, wherein  it  is  acknowledged  that  the  moiety  out  of  which  dower  is  now 
claimed,  belonged  to  the  tenants,  she  is  not  stopped  from  recovering  in  this 
action  ?" 

In  delivering  our  opinion  on  this  occasion,  we  shall  avoid  a  recapitulation 
of  the  arguments  offered  by  the  counsel  on  either  side  ;  confining  ourselves 
to  the  questions  proposed,  a  brief  statement  of  the  reasons  of  our  judgment, 
and  a  reference  to  the  books,  on  which  we  rely,  as  authorities  to  support  it. 

1.  Dower  is  a  legal,  an  equitable  and  a  moral  right.  Prec.  in  Chan.  244. 
It  is  favored  in  a  high  degree  by  law,  and^  next  to  life  and  liberty,  held 
sacred.  Lill.  Abr.  666,  G.  Three  incidents  entitle  a  woman  to  dower  : 
marriage,  seisin  and  the  death  of  the  husband.  1  List.  32  a,  b.  And  a 
widow  may  be  barred  of  dower  by  a  jointure  made  in  pursuance  of  the 
statute  of  27  JBen,  VIIL,  c.  10,  §  6.  Such  a  jointure  may,  indeed,  be  made 
either  before  or  after  marriage  ;  but  with  this  difference,  that  if  it  is  made  be- 
fore, the  wife  cannot  waive  it,  and  claim  her  dower  at  common  law  ;  which 
she  can  do,  if  the  jointure  is  subsequent  to  the  marriage.  No  other  set- 
tlements, however,  in  lieu  of  jointures,  are  bars  to  a  claim  of  doM^er  ;  nor, 
it  must  be  remembered,  was  a  jointure  itself  any  bar,  antecedent  to  the  pass- 
ing of  the  statute  of  Sen.  VTIL,  for  it  is  established  law,  that  a  right  or 
title  of  dower,  cannot  be  barred  by  a  collateral  satisfaction.  Wood's  Inst. 
125  ;  1  Inst.  36  b.  Nor,  in  short,  by  anything  but  a  plain  and  express  in- 
tention of  the  parties.  Ibid.;  Finch,  368;  1  Chan.  Ca.  181;  2  Ibid.  24  ;  2 
Vent.  340  ;  4  Co.  1,  2. 

In  the  will  before  the  court,  it  is  nowhere  expressed,  that  the  devises  to 
the  demandant  shall  be  in  lieu  of  dower;  but  it  is  contended,  that  the 
intention  of  the  testator,  collected  from  the  words  of  the  whole  will,  appears 
to  be,  that  the  demandant  shall  be  barred  of  her  claim  at  common  law  ;  that 
the  devises  to  her  are  of  lands  in  fee  ;  and  that  these,  being  of  four  times  the 
value  of  her  dower,  ought  to  be  considered  as  a  recompense  or  satisfao- 
^  -  tion  for  *it.  But  in  the  words  of  the  whole  will,  we  can  discover  no 
^  express  intention  to  that  purpose  ;  and,  although  an  estate  for  life,  or 
even  during  widowhood  (which  is  the  same  as  an  estate  for  life,  since  it  is  in 
the  wife's  own  power  to  make  it  such  ;  and  these  by  the  bye,  are  the  lowest 
estates  that  will  operate  in  bar  of  dower,  either  in  a  jointure  or  will),  may  be 
given  with  the  view,  and  operate  to  bar  a  widow's  claim  at  common  law  ; 
yet,  it  must  appear  to  be  so  intended,  by  the  words  of  the  will,  and  not  in- 
ferred from  its  silence,  or  presumed  upon  conjecture.  For  no  devise  to  a 
wife,  even  of  an  estate  in  fee-simple,  although  ten  times  more  valuable  than 
her  dower,  will  be,  of  itself,  a  bar  of  dower ;  but  it  will  be  considered  as  a 
benevolence,  and  she  is  entitled  to  both.  2  Freem.  242 ;  Prec.  in  Chan. 
133. 

Nor,  in  such  a  case,  will  equity  interpose  against  the  wife  ;  for  I  cannot 
find  any  instances  in  which  relief  upon  this  subject  has  been  given,  but  in 
the  following  :  1st,  Where  the  implication,  that  she  shall  not  have  both  the 
devise  and  the  dower,  is  strong  and  necessary ;  2d,  Where  the  devise  is 
entirely  inconsistent  with  the  claim  of  dower  ;  and  dd,  Where  it  would 
prevent  the  whole  will  from  taking  effect :  that  is,  where  the  claim  of  dower 
would  overturn  the  will  in  toto,     3  Atk.  437. 

In  short,  the  authorities  are  numerous  and  explicit^  that  dower  oannot  be 
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barred  by  a  collateral  recompense  ;  that  the  devise  of  anythip^  to  a  wife, 
cannot  be  averred  to  be  in  bar  of  dower,  because  a  will  imports  a  considera- 
tion in  itself  ;  and  that  the  devise,  without  other  matter,  is  to  be  taken  as  a 
benevolence,  and  the  devisee  deemed  a  purchaser.  4  Co.  3,  4  ;  9  Mod.  152  » 
2  Vem.  365  ;  2  Freem.  242  ;  Prec.  in  Chan.  133;  2  Will.  624;  3  Atk.  8,  436! 
1  Ld.  Raym.  438  ;  1  Lutw.  734  ;  Brook  (tit.  Dower),  pi.  69  ;  Dyer  248  ;  i 
Ves.  55,  230 ;  2  Eq.  Abr.  388,  pi.  14,  18  ;  1  Ibid.  219  ;  1  Brown  Chan.  Rep. 
292.  To  which  may  be  added,  two  decisions  in  this  court,  Blackford  et  vx. 
V.  Kennedy^  in  1769  ;  and  Kennedy  et  ux.  (the  present  demandant)  v.  Wis- 
tary  1779. 

The  court,  therefore,  unanimously  think,  that  the  devises  to  the  demand- 
ant, in  the  will  of  Richard  Johnson,  cannot  be  deemed  a  satisfaction  or  bar 
of  dower  in  this  action,  (a) 

2.  The  second  question  inquires,  whether  the  demandant  is  barrcc  in  this 
action,  by  the  recovery  in  the  action  of  partition  ?  And,  in  support  of  the 
affirmative,  the  counsel  fur  the  tenants  have  cited  1  Roll.  Abr.  862,  pi.  4  ; 
864,  pi.  8  ;  Co.  Litt.  27  a. 

Dower  is  an  excrescent  interest  taken  out  of  the  inheritance  for  a  time, 
which  being  elapsed,  the  interest  falls  again  to  the  owner  of  the  inheritance. 
But  the  institution  of  the  action  of  partition  became  necessary  to  appropriate 
a  moiety  of  the  500  acres  of  land  to  each  of  the  devisees,  not  merely  for  life, 
but  for  ever  ;  for  the  judgment  is,  that  the  partition  should  remain  firm  and 
stable  for  ever.  If,  then,  any  other  person  than  the  demandant  had  a  right 
of  dower  in  the  whole  of  the  500  acres,  although  such  person  could  not  have 
been  made  a  party  in  the  partition,  the  partition  *might  certainly  have  r^^i  g 
been  effected,  notwithstanding  that  right  of  dower.  And  why  should  ^ 
not  the  same  be  done,  in  the  case  before  the  court  ?  The  devisee  held  the 
moiety  allotted  to  her,  subject  to  the  claim  of  dower,  and  in  doing  this, 
there  was  nothing  inconsistent  or  uncommon  :  Nor  can  we  perceive,  how  the 
recovery  in  partition,  estops  the  demandant  from  saying,  that  she  has  a 
claim  of  dower  in  that  part  of  the  premises  which  has  been  assigned  to  the 
tenant.  As,  indeed,  on  the  one  hand,  there  is  no  case,  nor  dictum  of  any 
judge,  to  warrant  this  plea,  so,  on  the  other,  we  think  reason  and  justice  are 
against  it.  The  case  cited  by  the  counsel  for  the  tenants  only  says,  that,  in 
dower,  the  demandant  clains  dower  of  lands  unde  nihil  h<zbet,  <ltc.y  and 
therefore,  she  shall  be  stopped  from  claiming  anything  more. 

Upon  the  whole,  the  Court  are  clearly  of  opinion,  and  direct,  that  judg- 
ment be  entered  for  the  demandant. 

(a)  See  the  act  of  4th  April  1797  (8  Sm.  Laws,  800) ;  and  Evans  v.  Webb,  1  Yeatcs 
424 ;  Webb  v,  Evans,  1  Binn.  566 ;  Hamilton  v.  Buckwalter,  2  Yeates  889 ;  McCul- 
lough  0.  Allen,  8  Id.  10 ;  Creacraft  v.  Dille,  Id.  79 ;  Greacraft  «.  Wions,  Addis.  850 ; 
Duncan  v.  Duncan,  2  Teates  802;  Sample  «.  Sample^  Id..  488;  Wilson  «.  Hamilton, 
•  S.  &  R  424. 
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Practice — Sheriff  ^8  saie. 

it  the  highest  bidder  at  a  sherifTs  sale  be  unable  to  pay,  he  may  offer  the  property  to  the  ucxt 
highest ;  or,  ho  may  return,  that  the  premises  were  knoclced  down  to  A.,  for  so  much,  taat  the 
latter  has  not  paid  the  purchase-money,  and  therefore,  the  premises  remain  unsold. 

A  MoiioN  being  made  for  a  rule  upon  the  sheriff  to  return  a  venditioui 
eaponas,  ihe  Chief  Justice,  upon  a  doubt  expressed  by  that  officer,  said, 
that,  by  tl  e  spirit  and  words  of  the  act  of  assembly,  the  sheriff  must  sell  not 
merely  to  the  highest^  but  to  the  best  bidder ;  that,  therefore,  if  the  highest 
bidder  was  unable  to  pay,  the  sheriff  might  make  an  offer  to  the  next  high* 
est ;  and  that  if  the  property  was  not  paid  for,  after  a  sale,  the  return  should 
be,  that ''  the  premises  were  knocked  down  to  A.  B.,  for  so  much,  that  the 
said  A  B.  has  not  paid  the  purchase-money,  and  that,  therefore,  the  prem- 
ises remain  unsold."  (a) 

Patton  v.  Caldwell. 
Special  verdict. 

Where  several  suits  had  been  instituted  on  a  policy  of  insurance,  and  an  agreement  had  been 
signed  by  all  the  underwriters,  to  be  bound  by  one  verdict,  it  was  ruled,  that  a  special  verdiot 
given  in  that  action  might,  be  read  as  evidence,  in  a  smt  against  another  of  the  underwriters, 
though  not  as  conclusive. 

This  was  an  action  on  a  policy  of  insurance,  upon  the  trial  of  which, 
LewiSy  for  the  plaintiff,  offered  to  read  in  evidence  a  special  verdict  that  had 
been  given  in  another  action  upon  the  same  policy,  but  against  a  different 
underwriter.  Sergea7it  and  IngersoU  objected,  that  the  verdict  was  given 
between  other  parties,  and  therefore,  not  admissible ;  upon  which  Lewis 
proved  an  agreement  of  all  the  underwriters  to  be  bound  by  one  verdict. 

McKean,  Chief  Justice. — The  objection  turns  upon  this  principle,  that 
the  defendant  had  no  opportunity  of  cross-examining,  upon  the  former  trial  ; 
and  the  answer  is,  that  he,  with  the  rest  of  the  underwriters,  had  agreed  to 
be  bound  by  one  verdict ;  which  is  certainly  the  only  ground  for  offer- 
ing the  evidence  proposed  by  the  plaintiff's  counsel. 

♦j.onl  *Whether  this  agreement  was  made  in  person,  or  by  a  broker  mu- 
J  tually  employed,  it  is  equally  binding  on  the  parties  ;  and,  under  the 
agreement,  all  the  underwriters  were  fully  entitled  to  interfere  upon  the 
former  trial,  and  to  cross-examine  the  witnesses  then  produced.  Although, 
therefore,  we  should  not  have  allowed  the  special  verdict  to  be  read,  without 
full  proof  of  the  agreement ;  yet,  on  receiving  that  satisfaction,  we  think  it 
would  be  unfair  to  suppress  it;  and,  for  the  future,  we  desire,  that  all  such 
agreements  may  be  entered  on  the  records  of  the  court. 

The  admission  of  this  evidence,  however,  cannot  be  conclusive  ;  as  it  is 
manifest,  that  testimony  has  been  given  on  the  present  occasion,  different 
from  what  was  given  on  the  former;  and,  consequently,  a  very  different  ver- 
dict may,  with  great  justice  and  propriety,  take  place.  (6) 

(a)  Friedly  t>.  Scheetz,  9  S.  &  R.  164.» 

Ih)  See  Hostetter  v.  Kaufman,  1 1  S.  &  R.  146 ;  Brindle  «.  McDvaine^  10  Id.  S82 ; 
McKinney  «.  Crawford,  8  Id.  351 ;  Simonton  v,  Boucher,  2  W.  0.  0.  478. 

>  Sec  Holdship  v.  Doran,  2  P.  &  W.  ld-18. 
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Hamilton,  Executor,  v.  Callendeb's  execntors. 

Satisfaction. 

'  A.  mortgaged  lands  to  B.,  and  after  his  death,  his  executors  sold  part  of  the  mortgaged  premises 

to  C,  who  assumed  pajrment  of  the  principal  and  interest,  and  gave  his  bond  to  B.,  for  the 
interest  due ;  no  receipt  was  given  on  the  mortgage,  for  the  amount  of  tliis  bond,  and  it  did  not 
appear,  that  it  was  accepted  by  B.  as  satisfaction :  Hetd,  that  the  bond  was  not  a  payment  pro 
tanto,  BO  as  to  discharge  the  executors  of  A. 

This  action  being  referred  by  consent,  the  following  report  was  made  : 
*^  The  referees,  upon  full  consideration  of  all  the  circumstances,  are  doubtful 
as  to  the  law  upon  one  point,  and  have  agreed  to  make  their  award  special, 
subject  to  the  opinion  of  the  court. 

^'  The  case  submitted  to  them  appeared  to  be  as  follows  :  On  the  16th 
of  March  1773,  Robert  Callender  was  indebted  to  James  Hamilton  in  the 
sum  of  2120/.  sterling,  for  which  he  gave  to  the  said  James  Hamilton,  a  bond 
and  warrant  of  attorney,  and  a  mortgage  upon  an  estate  in  the  county  of 
Cumberland.  It  appeared,  that  interest  was  paid  thereon  to  March  1776, 
and  that  receipts  for  such  payments  are  indorsed  on  the  mortgage. 

'^  Robert  Callender  died,  and  some  time  after,  his  executors  sold  part  of 
the  mortgaged  premises  to  Mark  Bird,  who  undertook  to  pay  off  the  princi- 
pal sum,  together  with  the  interest  that  should  become  due,  after  the  date  of 
his  purchase. 

'^  It  is  agreed,  that  James  Hamilton  remitted  one  year's  interest  to  the 
executors  of  Callender  ;  and  that  Mark  Bird  gave  his  bond,  bearing  date 
the  dd  of  May  1783,  to  James  Hamilton,  for  651/.  sterling,  being  the  whole 
of  the  interest  then  due  on  the  mortgage,  exclusive  of  the  year's  interest  re- 
mitted. No  discharge  was  given  upon  the  mortgage,  either  for  the  year's 
interest  remitted,  or  for  the  amount  of  the  bond  ;  nor  does  it  appear,  that 
the  executors  of  Callender  had  any  notice  of  the  bond,  or  that  they  had  been 
applied  to  for  the  payment  of  any  interest,  after  the  sale  to  Bird. 

"  Bird  has  never  paid  any  part  of  the  principal  or  interest :  and  in  the 
end  of  the  year  1784,  a  scire  facias  issued  on  the  mortgage  ;  but  the  sale 
was  postponed  from  time  to  time ;  and,  in  the  meantime,  Bird  became  a 
bankrupt.  On  the  19th  of  May  1787,  however,  the  estate  held  by  Bird  was 
sold  under  the  scire  *  facias^  for  5500/.  :  and  another  part  of  Callen-  r^j^oi 
der's  estate  was  sold,  under  the  same  execution,  for  about  1000/.  ^ 

"  The  point  which  the  referees  wished  to  submit  to  the  opinion  of  the 
court  is  : — ^Whether  James  Hamilton,  by  taking  the  bond  from  Bird,  under 
the  circumstances  stated,  has  exonerated  the  executors  of  Callender  from  the 
payment  of  65 1/.  sterling,  the  sum  for  which  the  said  bond  was  given  ?  Or, 
whether  the  mortgaged  premises  are  bound  to  the  executors  of  Hamilton, 
notwithstanding  the  said  bond  ? 

^'  If  the  court  shall  be  of  opinion,  that  the  estate  of  Callender  is  exonerated 
from  so  much  of  the  interest  as  the  bond  of  Bird  was  given  for,  then  we  find, 
that  there  was  due  to  the  executors  of  Hamilton,  on  the  19th  of  May  last 
(when  the  premises  were  sold),  for  principal  and  interest  upon  the  mortgage, 
4988/.  18«.  2e/.  current  money  of  Pennsylvania.  But,  nevertheless,  if  the 
court  should  so  determine,  the  referees  award,  that  the  whole  of  the  money 
arising  from  the  sale  of  that  part  of  the  mortgaged  premises  belonging  to 
Bird,  and  which  is  stated  to  have  sold  for  5500/.  should  be  applied,  in  the 
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first  place,  to  the  payment^ of  the  aforesaid  sum  of  «988/.  ISs,  2d.  and  the 
residue  to  so  much  of  Bird's  bond  to  Hamilton,  as  it  will  extend  to. 

''But  if  the  court  shall  be  of  opinion,  that  the  executors  of  Callender are 
not  exonerated  from  the  payment  of  so  much  of  the  interest  as  the  bond 
aforesaid  specifies,  then  we  award,  that  there  was  due  from  the  defendants  to 
the  plaintiff,  on  the  19th  day  of  May  last,  the  sum  of  6264/.  IQs.  Id,  current 
money  aforesaid.'* 

Whether  the  bond  given  by  Mark  Bird  to  the  plaintiff's  testator  operated 
as  an  extinguishment  of  so  much  of  the  money  due  upon  Callender's  mort- 
gage, was  the  question?  And  it  was  argued,  in  July  term  1788,  by  Lewis 
and  WUcockSy  for  the  plaintiff,  and  by  Wilson  and  Broidford^  for  the  de- 
fendant. 

For  the  plaintiffs  it  was  contended,  that  the  bond  in  question  was 
taken  merely  as  a  collateral  security,  in  order  to  entitle  Hamilton  to  inter- 
est upon  the  amount.  The  report  (though  it  is  sufficient  to  give  judgment 
upon)  does  not  say,  that  it  was  received  or  given  in  satisfaction  ;  it  is,  there- 
fore, to  be  presumed,  that  no  evidence  of  that  kind  was  submitted  to  the 
referees,  and  the  court  must  determine  the  law,  upon  the  facts  contained  in 
the  report. 

But  even  if  the  report  was  amended,  and  it  were  expressly  set  forth, 
that  the  bond  was  given  and  received  in  satisfaction,  it  would  not  be  an 
extinguishment  of  the  preceding  demand,  founded  on  the  mortgage.  The 
rule  is  clear,  that  a  subsequent  security,  of  equal  dignity,  is  not  an  extinguish- 
ment, so  as  to  annihilate  the  paily's  remedy  upon  his  original  contract ;  for 
that  purpose,  the  security  must  be  of  a  higher  nature.  Nor  will  the  mere 
improvement  of  the  security,  by  adding  another  surety,  amount  to  an  ex- 
♦4221  t*^g"is^"^®^^  *(Cro.  Jac.  679  ;  Hob.  68,  69 ;  Moore  872  ;  Cro.  Car. 
-I  85,  86  ;  see  2  Bac.  Abr.  452) ;  whether,  indeed,  by  accord  or  not. 
one  bond  is  not  an  extinguishment  of  another  (3  Lev.  55  ;  Brownl.  47,  71). 
Nay,  the  party's  own  agreement  to  accept  is  not  sufficient ;  for,  it  must  ap- 
pear to  be  a  reasonable  satisfaction.     1  Str.  426-7. 

The  bond  given  by  Bird  was  certainly  not  of  a  higher  nature  than  the 
previous  security  ;  it  was,  in  fact,  inferior  ;  for  a  mortgage  is  a  security 
on  real  estate,  a  bond  is  only  personal ;  and  in  the  case  of  a  bankruptcy, 
though  neither  bonds  nor  judgments  stand  against  the  general  creditors,  yet 
mortgages  do. 

For  the  defendants^  it  was  urged,  that  the  legal  doctrine  of  collateral  ex- 
tinguishments does  not  apply ;  for  some  cases  go  further  than  those  pro 
duced,  and  show  that  an  estate  worth  a  million,  would  not  discharge  a  bond 
conditioned  for  the  payment  of  10/.  Yet,  at  common  law,  the  doctrine  ap- 
pears to  differ  from  what  the  adverse  counsel  wish  to  establish  (Co.  Litt. 
212  b)  ;  though,  it  must  be  admitted,  that  many  subsequent  decisions 
have  greatly  deviated  from  the  principle  laid  down  by  Lord  Coke,  that 
the  party's  acceptance  of  anything,  provided  it  be  not  of  less  value  than  the 
original  contract,  in  natisfaction,  is  sufficient.  But  notwithstanding  the  ad- 
mission that  the  authorities  seem  now  to  extend  so  far,  that  a  bond  from  the 
same  party,  increasing  the  sum,  or,  even  where  another  surety  is  added,  will 
not  be  a  discharge  of  a  prior  obligation  ;  yet,  none  of  them  are  ao  eztrava* 
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gant  as  to  assert,  that  it  is  no  discharge,  where  the  adv  intage  of  converting 
interest  into  principal  has  been  obtained ;  which  is,  in  itself,  a  reasonable 
satisfaction  to  ground  the  extinguishment ;  and  independently  of  the  cases, 
the  broad  principle  of  equity  declares,  that  when  a  party  is  bettered  by  his 
bargain,  he  shall  be  bound  by  it. 

Bat,  it  appears  from  the  report  of  the  referees,  that  there  was  an  absolute 
giving  and  takmg  of  the  bond  ;  and  as  the  payment  must  be  according  to 
the  will  of  the  defendant  (Cro.  Eliz.  68),  if  Bird  gave  the  bond  in  question,  in 
payment,  we  show  that  it  was  accepted,  and  it  is  no  matter  whether  that  ac- 
ceptance was  in  satisfaction,  or  not,  since  the  bond  must  be  received  to  the 
intent  with  which  it  was  given.     1  Ld.  Raym.  60,  61. 

The  case,  however,  does  not,  after  all,  depend  upon  the  doctrine  of 
extinguishment,  but  upon  the  act  for  defalcation  ;  by  virtue  of  which  the 
acceptance  of  the  bond  in  question  may  be  given  in  evidence  by  way  of  set- 
off against  the  plaintiff's  demand.     (1  Sm.  L.  49.) 

For  the  plaintiffy  in  reply,  it  was  insisted,  that  the  object  of  the  act  of 
defalcation  was  to  prevent  a  multiplicity  of  suits,  and  that  it  could  have  no 
possible  effect  upon  the  general  question,  whether  Bird's  bond  operated  as  a 
payment  or  extinguishment  pro  tanto  of  the  preceding  debt  ?  Thi» 
question  has  been  agitated  in  England,  as  well  since  as  before  the  statute, 
and  the  present  idea  has  never  been  suggested.  The  act  of  assembly 
speaks  of  two  or  more  being  mutually  indebted  ;  and,  although  it  authorises 
a  defalcation,  '''it  does  not  define  what  shall  be  deemed  a  payment  or  rjK^oo 
extinguishment.  '- 

There  is  no  fair  ground  to  assert  that  Hamilton  received  an  adequate 
satisfaction,  by  converting  the  interest  into  principal ;  for  he  was  entitled  to 
have  his  interest  punctually  paid  ;  and  the  books  of  chancery  have  gone  so 
far  as  to  declare,  that,  where  money  is  in  arrear  upon  a  mortgage,  it  was  not 
usury  to  take  interest  upon  the  interest.  In  the  case  from  Cro.  Jac.  679, 
indeed,  the  interest  was  also  added  to  the  principal ;  but  this  the  court  did 
not  consider  a  sufficient  bar.  Nor  was  Hamilton  benefited  in  respect  to 
time ;  for  the  bond  was  given  not  to  shorten  the  period  of  payment  but 
to  protract  it :  as  the  money  was  actually  due,  and  ought  to  have  been  pre- 
viously paid. 

After  considering  the  case  and  arguments,  the  chief  justice,  at  the  pres- 
ent term,  delivered  the  opinion  of  the  court. 

McKean,  Chief  Justice. — The  case  appears  to  be  this  :  That  the  testa^ 
tor  of  the  defendants  gave  a  mortgage  to  the  testator  of  the  plaintiff,  on 
four  several  tracts  of  land.  The  heirs  of  the  mortgagor  sold  the  equity  of 
redemption  of  three  of  these  tracts  to  Mark  Bird,  who,  afterwards  (on  the 
3d  day  of  May  1783),  executed  a  bond  for  651/.  to  the  mortgagee  ;  and  this 
bond  being  for  the  amount  of  the  interest  then  due  upon  the  mortgage,  also 
bore  interest.  No  receipt,  however,  for  the  bond,  for  the  interest,  nor,  in- 
deed, any  minute  of  the  proceeding,  was  entered  upon  the  mortgage  ;  nor 
btit  9ny  express  proof  been  offered,  that  the  bond  (upon  which  there  has  not 
been  anything  paid)  was  accepted  as  a  satisfaction  pro  tanto  of  the  mc  ney 
due  on  the  mortgage.  The  three  tracts  of  land  conveyed  lo  Mark  IHrd 
have  been  sold,  in  order  to  satisfy  the  mortgage  ;  but  proving  insufficient, 
the  question  now  arises,  on  the  circumstances  which  I  have  stated,  whether  the 
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bond  given  by  Mark  Bird  is  to  be  taken,  cither  in  !.iw  or  equity,  as  a  pay- 
ment, discharge  or  recompense  for  so  much  of  the  mortgage-money  ? 

The  court,  having  maturely  considered  the  case,  are  of  opinion,  that  the 
bond  is  not  a  payment  2>ro  tanto  of  the  mortgage-money  :  for  which  opinion 
they  will  content  themselves  with  declaring  the  general  principles,  and  re- 
ferring to  the  authorities  whence  those  principles  are  deduced. 

1.  First,  then,  one  judgment  cannot  be  jjleaded  in  bar  of  another,  whicli 
is  of  equal  nature  and  dignity,  no  more  than  one  bond  or  obligation  can  be 
pleaded  in  bar  of  another.     Cro.  Eliz.  817  ;  2  Bac.  Abr.  552. 

2.  In  the  second  place,  a  bond,  which  is  no  satisfaction  of  another  bond, 
cannot  be  deemed  a  satisfaction  of  a  mortgage,  which  is  a  security  of  a 
higher  nature.  To  render  it  a  satisfaction,  it  ought  to  better  the  plaintiffs 
case,  in  point  of  safety,  and  expedite  the  time  of  payment ;  for  a  bond  with 
sureties  will  not  be  a  satisfaction  of  one  without,  unless  the  time  of  payment 
*424l  ^^  ^liereby  *8hortened.     1  Str.  427  ;  1  Brownl.  47,  71  ;  Ilob.  68,  69  ; 

J   1  Mod.  226  ;  2  Id.  136  ;  Cro.  Jac.  579  ;  Cro.  Car.  85,  86  ;   3  Lev. 
55  ;  1  Salk.  124 ;  1  Burr.  9 ;  2  Wils.  87. 

3.  And  in  the  third  place,  as  there  is  no  entry  of  the  bond  in  question 
upon  the  mortgage,  showing  that  it  was  received  in  payment  or  satisfaction 
of  the  interest  then  due,  nor  any  proof  that  it  was  so  intended  by  the  parties, 
a  presumption  naturally  arises,  that  the  bond  was  merely  taken  as  a  collat- 
eral or  supplementary  security  ;  and  no  debt  or  duty  can  be  extinguished, 
but  by  a  security  of  a  higher  nature  than  the  first. 

For  these  reasons,  we  decide  the  question  submitted  by  the  referees  to 
the  court,  in  favor  of  the  plaintiff,  and  direct  judgment  to  be  accordingly 
entered  upon  the  report,  (a) 

De  Haven  v,  Henderson. 
fhidence, — Oath  of  pa/rty. 

The  plaintiff  was  examining  a  witness  to  prove  the  purport  of  an  order 
given  to  him  by  the  adjutant-general,  during  the  late  war,  for  the  restora- 
tion of  his  horse,  saddle  and  bridle,  which  had  been  seized  by  the  defendant, 
as  the  property  of  a  disaffected  person,  although  upon  trial  the  plaintiff  was 
acquitted,  when  Levy  objected,  that  the  order  itself  ought  to  be  produced, 
or  some  account  given  of  its  loss,  before  the  witness  was  admitted  to  give 
evidence  of  its  contents. 

MoKean,  Chief  Justice. — The  oath  of  the  plaintiff  must  be  received  to 
prove  what  has  become  of  the  order.  It  is,  I  think,  the  only  way  in  which 
satisfactory  information  can  be  obtained  on  a  point  of  this  nature. (6) 


(a)  Sec  Musgrove  f.  Gihbs,  ante^  p.  216,  and  the  cases  died  in  the  note.^ 

(b)  See  the  note  to  The  King  o.  Lukens,  ante^  p.  5. 

*  The  receipt  of  a  security  of  equal  degree,  The  transfer  of  a  chose  in  action  to  a  creditor 

either  from  the  debtor,  or  from  a  stranger,  is  is  presumed  to  be  a  collateral  security,  not  a 

no  extinguishment  of  the  original  cause  of  ac-  satisfaction,    unless    so    expressed.     Leas    v. 

tion.    Oliphant  v.  Church,  19  Penn.  St.  81S.  James,  10  a  &  R.  807;  Stone  v.   Miller,  16 

Whether  it  is   to  operate   as  a  satisfaction,  Penn.  St  450 ;  League  v.  Waring,  85  Id.  244. 

by  substitution,  depends  on  the  intention  of  And  see  Bank  tr.  Cheney,  10  W.  N.  0.  1S7. 
the  parties.    Reed  v.  Defebaugh,  24  Id.  496. 
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The  plaintifiP  being  accordingly  swom^  and  proving  the  loss  of  the  order, 
he  was  allowed  to  proceed  in  examining  the  witness  as  to  its  contents. 


Lessee  of  Thomson  et  vac.  v.  Whub. 
Parol  emdencsy  when  admissible. 

Husband  and  wife,  having  no  children,  convey  the  estate  of  the  wife  to  A.,  who  reconveyB  the 
estate  to  them,  a<3  joint-tenants  in  fee,  under  a  parol  agreement  between  the  husband  and  v  ife, 
that  the  husbsnd  should  settle  the  fee  upon  the  wife's  heirs ;  the  husband  having  died  without 
settling  the  estate,  it  was  heid^  that  parol  evidence  of  this  agreement  was  admissible.^ 

Ejsctment  for  a  house  and  lot  in  Second  street,  in  the  city  of  Phila- 
delphia. The  action  was  tried  by  a  jury  at  bar,  in  January  term  1788,  and 
a  verdict  given  for  the  plaintiff.  A  motion  was  then  made,  by  the  defendant's 
counsel,  for  a  new  trial,  which  was  argued,  in  favor  of  the  new  trial,  by  Lewis 
and  Ileatlyy  and  against  it,  by  LigersoU  and  Sergeant^  in  January  term 
1789  ;  and  the  court  having  continued  the  cause  under  advisement,  gave 
their  opinion  in  the  present  term. 

The  case  upon  the  evidence  was  as  follows  i  Dorothy  Gordon,  being 
seised  in  fee  of  the  moiety  of  the  premises  in  question,  intermarried 
*with  Laurence  Saltar,  and  having  lived  long  with  him,  and  no  pros-  r:!^.^^ 
pect  of  children,  she  was  desirous  of  making  a  provision  for  an  only  L 
sister  of  the  whole  blood,  to  wit,  Mary,  one  of  the  lessors  of  the  plaintiff, 
whose  husband,  John,  the  other  lessor,  was  considerably  reduced  in  his 
circumstances.  It  then  appeared,  that  Mrs.  Saltar,  while  upon  a  visit,  with 
her  husband,  to  his  brother,  John  Saltar,  who  resided  at  some  distance,  was 
taken  sick  ;  and  after  a  conversation  relative  to  her  estate,  it  was  agreed 
by  her  husband  and  herself,  that  it  should  be  settled  on  them  for  their  lives, 
and  for  the  life  of  the  survivor  of  them,  and  afterwards,  that  it  should  go  to 
her  sister,  the  said  Mary  Thomson,  for  life,  and  the  heirs  of  her  body  law- 
fully begotten;  and  for  want  of  such  heirs,  to  the  children  of  her  three  sisters 
of  the  half-blood.  Mr.  Saltar,  accordingly,  procured  a  deed  of  the  above 
effect  to  be  drawn  by  a  conveyancer  in  Philadelphia ;  but  the  second 
remainder  being  expressed  to  be  "  for  the  issue  of  the  bodies  of  the  three 
half-sisters,"  one  of  whom  was  unmarried,  Mrs.  Saltar,  when  the  instrument 
was  read  to  her,  thought  the  expression  indelicate  with  respect  to  her  three 
half-sisters,  and  for  that  reason,  persisted  in  refusing  to  execute  it,  notwith- 
standing all  the  persuasion  of  her  friends.  Upon  this  refusal,  her  husband 
proposed  to  her,  that  a  deed  should  be  drawn  from  them  to  his  brother 
John,  who,  with  his  wife,  should  reconvey  the  premises  to  him  (the  said 
Laurence)  and  herself,  as  joint-tenants,  in  fee  ;  and  he  promised  that  as  soon 
as  he  got  home,  he  would  make  his  will,  or  by  some  other  means,  settle  the 
estate  in  the  manner  that  they  had  before  projected.  Mrs.  Saltar  hesitated 
at  this  proposition  ;  but,  on  her  sister,  Elizabeth  Saltar's,  telling  her,  that, 
"  she  might  rely  upon  him  ;  for,  if  there  was  a  man  in  the  world,  who  could 
be  trusted  in  such  a  case,  it  was  him  ;"  and  on  her  husband's  requesting  her 

'  This  case  went  upon  the  ground  of  fraud,  74  Penn.  St.  814 ;  Siiarswood,  G.  J.  Overton 
and  is  a  land-mark  in  our  law,  which  has  been  v.  Tracey,  14  S.  &  B.  820,  DuKOAX,  J.,  and 
frequently  followed.    Wolford  v.  Herrington,     cases  dted. 
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to  comply,  declaring,  that  "  if  there  was  faith  or  trath  in  man,  he  would 
honestly  perform  what  he  again  promised  ;"  she  executed  the  deed  to  John 
Saltar,  who,  with  his  wife,  reconveyed  the  estate,  according  to  the  previoofi 
stipulation.  Mrs.  Saltar  died  in  the  year  1781,  about  six  months  after  the 
deeds  were  signed ;  and  her  husband  died,  intt^state  and  without  issue, 
about  eighteen  months  after  her  decease.  Mr.  Laurence  Saltar  always, 
during  his  lifetime,  raannged  the  estate  that  had  been  his  wife's,  as  if  it 
belonged  to  the  lessors  of  the  plaintiff  ;  in  his  last  sickness,  indeed,  when 
near  expiring,  he  told  his  brother,  that  he  was  very  uneasy  on  account  of  his 
leaving  no  will ;  and  soon  after  this  declaration,  he  lost  his  reason. 

The  preceding  facts  were  proved  by  John  Saltar  and  Elizabeth,  his  wife ; 
together  with  the  confession  of  the  defendant,  that  the  lessors  of  the  plaint- 
iff had  the  title  in  equity,  although  he  had  it  in  law. — ^There  was,  indeed,  a 
contradiction,  in  some  respect,  of  the  case  of  the  lessors  of  the  plaintiff,  in 
the  testimony  of  Abel  James,  who  related  a  conversation  which  he  had  with 
Laurence  and  Dorothy  Saltar,  a  few  days  before  the  deeds  were  executed, 
*426l  ^^  which  time,  *the  witness  said,  that  they  had  agreed  to  settle  the 
^  estate  in  a  different  manner. 

The  motion  for  a  new  trial  was  made,  on  two  grounds:  Ist,  Beoaose  the 
parol  evidence  ought  not  to  have  been  admitted  to  go  to  the  jury ;  and  2d, 
Because  the  jury  gave  a  verdict  against  evidence. 

The  Chief  Justice  having  stated  the  case,  and  the  objections  to  the 
verdict,  proceeded  to  deliver  the  opinion  of  the  ooort  in  the  following 
manner: 

McE[sAN,  Chief  Justice. — ^The  court  have  heard  the  reasoning  in  support 
of  the  motion,  and  the  arguments  against  it;  and  upon  a  perusal  and  full 
consideration  of  the  cases  cited  on  both  sides,  our  opinion  is  unanimously 
formed  in  favor  of  the  plaintiff. 

Li  support  of  the  first  ground  assigned  for  a  new  trial,  it  has  been  urged, 
that  the  parol  proof  contradicted  the  deed  given  by  the  witnesses  themselves; 
that  in  Pennsylvania,  lands  must  pass  by  deed,  will,  or  some  writing  signed 
by  the  parties,  or  by  the  act  and  operation  of  the  law  ;  that  a  declaration  of 
uses  must  be  by  deed;  that  no  parol  evidence  should  be  admitted  respecting  an 
agreement  or  deed,  which  may  add  to,  diminish,  vary  or  contradict  the  agree- 
ment or  deed,  but  only  to  explain  it ;  and  that  John  Saltar  and  his  wife  were 
estopped  from  saying  anything  against  their  own  deed.    In  corroboration  of  | 

these  positions,  the  following  books  have  been  cited:  Cowp.  47,  260;  2  W. 
Black.  1250, 335, 327;  2  Atk.  383  ;  3  Id.  388  ;  2  Wils.  506  ;  3  Id.  275  ;  Bao. 
Max.  90,  Regula,  23  ;  1  Black.  Com.  78,  79  ;  2  Id.  13  ;  8  Id.  439  ;  Bull.  N. 
P.  357  ;  5  Bac.  Abr.  362  ;  Brown  Chan.  Cases,  92,  94  ;  2  Bac.  Abr.  309  ;  1 
Wils.  Ill;  Fitzgib.  213  ;  1  Bac.  Abr.  75  ;  1  State  Laws,  462-3. 

Since  the  statute  of  frauds  and  perjuries,  in  England,  and  the  act  of  as- 
sembly for  preventing  frauds  and  perjuries  in  Pennsylvania^  it  has«  indeed, 
been  a  general  rule,  that  no  estate  or  interest  in  lands  shall  pass,  but  by  deed, 
or  some  instrument  in  writing,  signed  by  the  parties ;  and  that  no  parol 
proof  shall  be  admitted  to  contradict,  add  to,  diminish,  or  vary  from  a  deed 
or  writing,  (a)  But  it  is  certain,  that  there  are  several  exceptions  to  this  rule, 

(a)  The  cases  in  the  Penttsylrania  reports,  reoogoising  this  rult,  art  T«rf  noiiMroaSi 
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c  and  many  casee  may  be  found  in  which  parol  proof  has  been  admitted,  not- 

I  withstanding  writings  have  been  signed  between  the  parties.     For  instance, 

I  where  a  declaration  is  made  before  a  deed  is  executed,  showing  t'ne  design 

\  with  which  it  was  executed,  the  decisions  in  the  court  of  chancery,  have 

been  grounded  upon  parol  proof  ;  and  in  the  case  of  Harvey  v.  Harvey y  2 
Chan.  Cases,  180,  three  successive  chancellors  decreed,  on  the  parol  evidence 
of  a  single  witness,  against  a  deed  of  settlement.     Sec  Fitzg.  213,  214. 

In  cases  of  fraud,  and  of  trusts,  though  no  trust  was  declared  in  writing, 
exceptions  have  likewise  taken  place:  Thynn  v.  Thynn^  1  Ycrn«  296. (a)  As, 
where  an  absolute  deed  was  given,  but  intended  to  *be  in  trust ;  on  r^.f^t. 
parol  proof  of  the  party's  intention,  the  trust  was  decreed.  Hamp-  I- 
ton  V.  Spencer y  2  Yem.  288,  et  h  contrd.  And  the  same  decision  was 
pronounced,  in  the  case  of  an  agreement  or  trust  being  confessed  by 
an  answer,  although  such  trust  had  only  been  declared  by  parol.  BeUasia  v. 
Comptoriy  Ibid.  294  ;  Croyson  v.  JBaneSy  Prec.  in  Chan.  208.  So,  where  a 
party  is  drawn  in,  by  assurances  and  promises,  to  execute  a  deed,  to  enter 
into  a  marriage,  or  to  do  any  other  act,  and  it  is  stipulated  that  the  treaty  or 
agreement  should  be  reduced  into  writing  ;  although  this  should  not  be 
done,  the  court,  if  the  agreement  is  executed  in  part,  will  give  relief.  A 
man  treating  for  the  loan  of  money  on  a  mortgage,  it  was  agreed,  that  an 
absolute  deed  should  be  given  by  the  mortgagor,  and  a  deed  of  defeasance 
executed  by  the  mortgagee  ;  the  absolute  deed  being  given,  the  mortgagee 
refused  to  execute  the  defeasance,  but  the  court  of  chancery  interposed  to 
enforce  justice  agreeably  to  the  agreement  of  the  parties.  Preo.  in  Chan*  103-4 ; 
Skin.  143  ;  9  Mod.  88.  In  another  instance,  where  an  absolute  conveyance 
is  made  for  a  certain  sum  of  money,  and  the  person  to  whom  it  is  made  re- 
ceives interest  for  the  money,  the  receipt  of  the  interest  will  be  admitted  to 
explain  the  nature  of  the  conveyance.  Prec.  in  Chan.  626;  1  Wils.  620; 
s.  0.  2  Freem.  268,  285. 

There  are  other  authorities  which  bear  a  strict  analogy  to  the  case  before 
us.  A  copyholder,  intending  to  give  the  greatest  part  of  his  estate  to  his 
godson,  and  the  residue  to  his  wife,  was  persuaded  by  the  latter  to  nominate 
her  to  the  whole,  declaring  that  she  would  give  the  godson  the  part  designed 
for  him  ;  after  her  husband's  death,  she  refused  to  perform  this  promise,  and 
pleaded  the  statute  of  frauds  and  perjuries,  but  the  decree  was  against  her. 
Again,  a  father  being  about  to  make  a  will  to  provide  for  his  younger  chil- 
dren, is  prevented  by  his  son  and  heir  apparent's  promising,  that  he  would 
make  the  provision  for  his  brothel's  and  sisters  ;  the  son  and  heir  afterwards 
refused  to  fulfill  this  engagement ;  but,  on  an  application  to  the  chancellor, 
the  decree  was  also  against  him.     So,  where  the  issue  in  tail  persuades  the 

and  sufficiently  familiar  to  the  profession.  It  maj  be  enough  to  refer  to  the  following, 
as  the  leading  decisions  on  the  subject  O^Hara  t.  Hall,  4  Dall.  840 ;  McDermot  v. 
United  States  Ins.  Co.,  8  S.  &  K  609 ;  Cozens  v.  Stevenson,  5  Id.  421 ;  McWilliams 
fj.  Martin,  12  Id.  259;  Wright  v.  Deklyne,  Peters  C.  C.  204;  In  Iddings  v.  Iddings,  7  S. 
ft  R.  145,  C.  J.  TiLOHMAN,  expressed  his  inclination  rather  to  narrow  than  enlarge  the 
opening  for  the  admission  of  parol  evidence. 

(a)  Drum  v.  Simpson,   6  Binn.  482;  Christ  v.  Deffebach,  1  S.  ft  K  4M;  Iddings 
r.  Iddings,  7  Id.  114 ;  McMccn  v.  Owen,  1  Yeates  135;  s.  c.  2  DalL  173;  Zantzinger  v 
ketch,  4  Id.  182 ;  Miller  c.  Henderson,  10  S.  ft  R.  292  ,  Hayden  v.  Mentaer,  10  Id.  829; 
tad  many  other  cases  to  the  same  effect 
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tenant  in  tail  not  o  suffer  a  recovery,  in  order  to  provide  for  younger  chil- 
dren, upon  an  assurance  that  the  tenant  in  tail  would  provide  for  them  him- 
self, which  he  afterwards  refuses,  equity  will  compel  him  to  do  it.  Devenish 
v.  BaineSy  Prec.  in  Chan.  3;   Chamberlaifie  v.  Chamberlainey  2  Freem.  34, 

A  vohmtaiy  settlement  is  made  by  A.  to  B.,  who,  afterwards,  without 
any  consideration,  agrees  to  deliver  it  up :  this  agreement  shall  bind  i]> 
equity ;  for  a  voluntary  settlement  may  be  surrendered  voluntarily.  Went- 
worth  V.  Deverginyy  Prec.  in  Chan.  69. 

The  statute  and  act  of  assembly  were  made  to  prevent  yrat^A,  as  well  as 
perjuries  /  they  should  be  construed  liberally,  and  beneficially  expounded 
for  the  suppression  of  cheats  and  wrongs.  Thus,  where  there  has  been  a 
fraud  in  gaining  a  conveyance  from  another,  the  grantee  may  be  considered 
*428l  ^  a  niere  trustee.  IJoycl  v.  SpiUetj  Barnard,  in  Chan*  388.  *In  the 
-*  case  now  under  consideration,  Mi*s.  Dorothy  Saltar  was  seised  in  fee 
of  the  premises  stated  in  the  ejectment ;  and  had  she  made  no  conveyance, 
her  sister,  Mary  Thomson,  would  have  been  her  heir-at-law  ;  but  her  hus- 
band, whom  she  loved,  wished  to  enjoy  the  estate  during  his  life,  and  she 
designed  that  her  sister,  and  her  sister's  children,  should  have  the  estate 
uncontrolled  by  her  husband.  With  this  view,  the  deeds  were  executed  ; 
and  if  the  solcnm  promise  and  agreement  of  Laurence  Saltar  is  not  to  be  en- 
forced, his  heir-at-law  will  have  the  estate,  contrary  to  the  intention  of  all 
parties. 

The  question  then  is,  whether  the  engagement  of  Saltar,  not  being  in 
writing,  although  it  concerns  lands  of  inheritance,  is  void  by  the  act  of  as- 
sembly for  preventing  frauds  and  perjuries  ? 

We  are  of  opinion,  that  it  is  not ;  and  that  the  parol  evidence  was  pro- 
per to  be  admitted  upon  the  trial  of  the  cause,  (a)  Here  was  a  breach  of 
trust  in  Laurence  Saltar,  a  fraud  in  lawy  which  is  not  within  the  act.  This 
is  the  reason  of  our  judgment ;  a  reason  warranted  by  a  due  construction  of 
the  act,  and  an  attentive  consideration  of  its  frame  and  design  ;  which  was 
not  only  to  guard  against  perjuries,  but  also,  as  I  have  already  observed, 
against  frauds.  It  is  to  be  remembered,  that  there  is  no  purchaser,  bond 
fidey  for  a  valuable  consideration,  without  notice,  in  the  present  case  ;  the 
defendant  claims  under  the  heir-at-law  of  Laurence  Saltar  ;  he  ought,  there- 
fore, to  perform  what  Laurence  should  have  performed ;  and  equity  will 
consider  that  as  done,  which  ought  to  have  been  done;  Grounds,  &c.,  of  Law 
and  Equity,  75.  Every  man's  contract  (wherever  it  is  possible)  should,  in- 
deed, be  performed  as  it  was  intended. 

The  numerous  cases  cited,  as  well  as  some  determined  in  this  court,  both 
before  and  since  the  revolution  (several  of  which  are  in  point)  all  turn  upon 
the  same  principle,  and  are  uniformly  in  favor  of  the  plaintiff  ;  and  so  many- 
uniform,  solemn  decisions,  ought  to  be  always  of  great  weight  and  considera- 
tion, that  the  law  may  be  certain.  I  am  glad,  indeed,  that  the  present 
motion  has  been  made,  because  it  has  afforded  an  opportunity  of  full  de- 
liberation on  the  subject,  and  of  settling  it  upon  a  satisfactory  and  per- 
manent foundation. 

With  respect  to  the  second  objection,  we  are  clearly  of  opinion,  that  the 

(a)  See  Gregory  t).  Setter,  ante^  p.  193;  and  German  t?.  Gabbald,  8  Binn.  802;  Wal- 
lace 9.  Duffield,  2  S.  &  R.  521 ;  Peebles  v.  Reading,  8  Id.  492. 
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yerdict  was  given  agreeable  to  the  weight  of  the  evidence.    And  upon  the 
whole,  direct,  that  judgment  be  entered  for  the  plaintiff. 


D'Utrioht  v.  Melohob. 
Evidence. —  Vendor  and  purchM$ir. 

In  an  action  of  {untmprit  for  money  bad  and  received,  to  recover  back  tbe  purcbase-monej  of 
land,  it  was  held^  that  tbe  deed  from  the  defendant  to  the  plaintlflT,  was  admissible  in  evidence 
to  prove  the  amount  paid,  &c.;  and  that  to  maintain  tlie  action,  it  was  sufficient  for  tbe  plaint- 
iff to  prove,  that  tbe  defendant  received  the  money  by  mistake,  imposition  or  deceit. 

This  case  was  tried  at  bar,  in  September  term  1788,  and  a  verdict  being 
found  for  the  plaintiff,  the  defendant  obtained  a  rule  to  show  cause  why  a 
new  trial  should  not  be  granted  ;  which  was  argued  at  the  present  term  by 
CoQse  and  Sergeant^  in  support  of  the  rule,  and  by  Xewis  and  Heatly^  against 
it 

*It  appeared,  that  the  plaintiff  had  bought  a  tract  of  land  from  the  p^og 
defendant,  who  had  previously  purchased  it  of  one  Simpson  ;  but  as,  *• 
upon  inquiry,  no  land  of  the  description  contained  in  the  defendant's  deed  to 
the  plaintiff  could  be  found,  this  action,  which  was  an  action  of  indebitatus 
assumpsit  for  money  had  and  received  to  the  plaintiff's  use,  was  brought,  in 
order  to  recover  back  the  consideration-money  that  had  been  paid  ;  and  on 
the  trial,  the  defendant's  deed  was  given  in  evidence,  to  prove  the  amount 
and  acknowledgment  of  such  payment.  The  declaration  also  contained  a 
count  in  the  nature  of  deceit ;  but  by  agreement  of  the  counsel,  it  made 
no  part  of  the  argument,  whether  this  could  properly  be  coupled  with  the 
assumpsit  /  so  that  the  motion  for  a  new  trial  was  supported  only  upon  these 
grounds  :  1st,  That  the  action  of  assumpsit  would  not  lie  ;  and  2d,  That 
the  deed  ought  not  to  have  been  given  in  evidence  upon  the  trial. 

For  the  defendant,  it  was  contended,  that,  as  there  was  no  suggestion  of 
fraud  to  vitiate  and  annul  the  original  contract  of  the  parties,  the  proper 
action  was  covenant,  on  the  words  grant,  bargain,  <kc.;  that  if  there  was 
fraud,  the  remedy  was  an  action  of  deceit ;  that  assumpsit  would  not  lie  ; 
tiiat  if  there  was  any  deceit  in  the  words  of  the  deed,  still  the  action  might 
have  been  brought  upon  the  deed  itself  ;  that  a  deed  cannot  be  given  in 
evidence,  to  support  an  action  of  indebitatus  assumpsit  /  that  there  was  no 
proof  of  a  parol  assumpsit ;  and  that  the  defendant  could  not  plead  a  ver- 
dict in  the  present  suit,  in  bar  to  another  action  of  covenant  upon  the  deed« 
See  Com,  Dig.  145,  E;  1  Cowp.  414,  418,  818,  819  ;  Doug.  182  ;  1  State 
Laws  79  ;  1  Salk.  210  ;  Cro.  Jac.  606  ;  1  Roll.  Abr.  278  ;  1  Vin.  Abr.  277  ; 
2  W.  Black.  1249  ;  Gilb.  L.  of  Ev.  183  ;  12  Vin.  190. 

For  the  plaintijff^,  it  was  answered,  that  whenever  natural  justice  implies 
that  the  party  ought  to  refund,  this  action,  which  is  like  a  bill  in  equity, 
will  lie  to  compel  him  ;  that  the  deed  was  not  the  foundation  of  the  action, 
but  given  in  evidence  merely  to  show  the  amount  of  the  consideration-money, 
and  the  defendant's  acknowledgment  of  its  being  paid  ;  and  that  the  decla- 
ration was  supported  by  the  precedent  in  Doug.  18.  See  Salk.  22  ;  I  Lev. 
102  ;  BulL  N.  P.  31  ;  2  Str.  915  ;  1  Ld.  Raym.  742  ;  2  Burr.  1088 ;  Salt 
284. 
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The  case  being  held  for  some  days  under  advisementy  the  chief  justioe 
now  delivered  the  opinion  of  the  eoai*t  to  the  following  effect : 

McKean,  Chief  Justice. — It  is  unnecessary  at  this  time  to  determine, 
whether  the  plaintiff  might  have  instituted  an  action  of  covenant,  or  deceit, 
in  order  to  obtain  a  redress  of  the  wrong  which  he  has  sustained  ;  for  we 
think  it  is  sufficient  for  his  purpose,  that  an  action  of  assumpsit  for  money 
had  and  received  to  his  use,  has  been  brought ;  and  that,  to  maintain  this 
action,  he  may  give  in  evidence,  that  the  defendant  got  his  money  by  mis- 
take,  imposition  or  deceit.  To  prove  the  alleged  mistake,  imposition  or  de- 
♦Aqnl  ^®^^'  *deeds  or  other  writings,  which  are  not  the  immediate  foundation 
J  of  tlie  suit,  but  only  leading  to  it,  may  be  read.  We  are  all,  there- 
fore, of  opinion,  that  a  new  trial  ought  not  to  be  granted. 

Judgment  for  the  plaintiff,  (a) 


OzLBT  et  al,  V.  Oldden. 
Reference. — PracUoe. 

TwB  cause  had  been  referred,  and  the  referees,  having  examined  the 
evidence,  in  presence  of  both  parties,  agreed  upon  their  report,  but  about  an 
hour  before  it  was  delivered  into  court  (though  it  was  signed  the  preceding 
day),  J.  B.  MeKean,  on  behalf  of  the  defendant,  had  obtained  a  rule  to 
show  cause  why  the  rule  of  reference  should  not  be  stricken  off. 

There  was  no  charge  of  irregularity  or  partiality  against  the  referees  ; 
and  after  argument  by  Lewis^  for  the  plaintiffs,  and  Ingersott  and  J.  B. 
McITean,  for  the  defendant,  the  rule  to  show  cause  was  discharged. 
And— 

MoElEAN,  Chief  Justice,  observed,  that  the  motion  was  much  too  late  to 
annul  the  reference,  when  the  referees  had  investigated  the  whole  transaction, 
had  agreed  upon  their  report,  and  were  clear  from  any  imputation  of  mis- 
conduct, or  any  precipitancy  in  refusing  to  hear  the  testimony  offered  by 
either  party.  (6) 


ct 


(a)  In  Weaver  v.  Bentley,  1  Caines  48,  Judge  Livingston  is  reported  to  have  said, 
The  case  of  D^Utricht  v.  Melchor,  1  Dall.  428,  cannot  be  law."    The  majority  of  the 

court,  however,  differed  in  opinion  from  Judge  Livingston,  upon  the  principle  of  that 
case,  and  held,  that  OMumpsit  would  lie,  to  recover  back  the  consideration  paid  on  a 
sealed  agreement,  the  defendant  having  failed  to  perform  his  part ;  and  it  is  believed 
that  D^Utricht  «.  Meldior,  which  is  said  by  Judge  Yeates  (in  Ritchie  v.  Summers,  3 
Teates  539),  to  be  ^imperfectly  reported,^^  may  be  supported  as  an  authority,  if  the 
assertion  of  the  same  learned  judge,  in  a  later  case  (Dorsey  v,  Jackman,  IS.  &  R.  51), 
be  correct,  viz.,  that  it  **  was  determined  upon  the  ground  of  fraud  and  imposition." 
Chief  Justice  Tilghman,  in  the  case  last  referred  to  (p.  48),  instanced  "fraud  or  de- 
ception," as  furnishing  an  exception  to  the  rule,  that  money  could  not  be  recovered  back, 
and  such,  accordii^  to  Judge  Yeates  (in  Steinhauer  «.  Witman,  1  S.  ft  R.  447),  is  the 
settled  law.  See  also  Mathers  v.  Pearson,  13  S.  &  R.  258 ;  Landis  «.  Urie,  10  Id.  816 ; 
Charles  v.  Scott,  1  Id  294. 

(b)  Ruston  D.  Dun  woody,  1  Binn.  42;  Pollock  v.  Hall,  4  DalL  222;  s.  a  8  Yeates 
4) ;  Gfubbv.  Gn]bb,2  DalL  191 ;  s.  c.  1  Yeates  193 ;  McCallD.  OnMNuilat,  2  &  ftR.  167. 
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Levinz  v.  Will. 
Mortgage. 

A.  mortgagra,  not  recorded  within  six  months,  according  to  the  proyisions  oc  the  act  of  1715,  to 
nevertheless,  good  against  the  mortgagor. 

This  action  was  tried  at  July  term,  1788,  when,  by  consent,  a  verdict 
was  given  for  the  plaintiff,  for  the  sum  of  687/.,  6«.,  with  six  pence  costs, 
subject  to  the  opinion  of  the  court  on  the  following  facts  : 

"  The  plaintiff  executed  and  acknowledged  a  mortgage,  on  the  3d  day  of 
September  1782,  which  was  recorded  on  the  30th  of  October  1783.  The 
mortgaged  premises  being  sold  by  the  defendant,  then  sheriff  of  the  city  and 
county  of  Philadelphia,  the  balance,  after  deducting  the  sum  for  which  the 
land  had  been  sold,  was  paid  to  the  mortgagee.  Afterwards,  to  wit,  on  the 
16th  of  July  1785,  the  plaintiff  made  an  assignment  of  all  his  property  for 
the  use  of  all  his  creditors,  and  the  assignees  bring  this  action,  in  his  name, 
to  recover  the  money  thus  paid  over  to  the  mortgagee.  If  the  court  shall 
be  of  opinion  with  the  defendant,  on  the  foregoing  case,  then  judgment 
shall  be  entered  for  him  ;  otherwise,  judgment  to  stand  for  the  plaintiff  for 
the  sum  specified  in  the  verdict." 

*The  question  was,  whether  a  mortgage,  not  recorded  within  six   r*^qi 
months,  is  good  against  the  mortgagor  ?    And  it  was  argued,  on  the   ^ 
6th  of  January   1788,  by   Wilson  and    IngersoUy  for  the  plaintiff  ;   and 
Sergeaiit  and  Bradford^  for  the  defendant. 

For  the  plaintiffs  it  was  urged,  that  on  account  of  the  notoriety  of  con- 
veyances at  common  law,  they  were  not  liable  to  so  many  frauds  as  modern 
alterations  in  the  mode  of  transferring  property  tended  to  introduce.  To 
prevent  these,  however,  several  salutary  statutes  have  been  made,  which, 
principally,  have  in  view  to  protect  the  rights  of  honest  creditors,  and  bond 
fide  purchasers.  ITius,  by  the  act  of  assembly  (1  Sm.  Laws,  94),  it  is 
expressly  said,  that  '^  no  deed,  or  mortgage  or  defeasible  deed,  in  the 
nature  of  mortgages,  hereafter  to  be  made,  shall  be  good  or  sufficient 
to  convey  or  pass  any  freehold  or  inheritance,  or  to  grant  any  estate 
therein,  for  life  or  years,  unless  such  deed  be  acknowledged  or  proved, 
and  recorded  within  six  months  after  the  date  thereof,  where  such  lands  lie, 
as  herein-before  directed  for  other  deeds  :"  and  upon  the  construction  of  this 
clause,  the  present  case  depends. 

By  a  subsequent  act  of  assembly,  indeed,  the  neglect  or  omission  to  re- 
cord an  absolute  conveyance  within  six  months,  makes  it  only  void  against 
a  subsequent  purchaser  or  mortgagee,  for  a  valuable  consideration  (1  Sm. 
Laws,  422) ;  but  there  was  abundant  reason  to  vary  the  intent  and  form  of 
the  expression,  in  the  two  cases  ;  because,  on  an  absolute  conveyance,  pos- 
session accompanies  the  deed,  which  does  not  take  place  on  a  mere  mortgage  ; 
and  the  object  of  the  legislature  was,  to  prevent  a  false  and  delusive  color  of 
property.  Since^  then,  the  mortgage,  for  want  of  being  recorded  within  gix 
months,  was  not  sufficient  to  convey  or  pass  any  estate,  the  plaintiff,  or 
rather,  his  creditors,  who  use  his  name,  are  entitled,  in  this  action,  to  recover 
th<)  money  back  from  the  defendant,  that  has  been  paid  to  him  on  account 
cf  a  deed,  or  instrument,  which  the  law  had  previously  made  void  and 
nugatory. 
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For  the  defendant^  it  was  contended,  that,  although  the  letter  of  the  act 
was  against  him  ;  the  spirit  of  it,  which  is  the  true  guide  in  the  construction 
of  laws,  was  in  his  favor.  It  is  a  general  rule,  that  cases  without  the  letter, 
if  within  the  mischief,  shall  have  the  remedy.  4  Bac.  Abr.  648.  Nay, 
words  shall  sometimes  be  expounded  against  the  letter,  in  order  to  maintain 
the  intent.  19  Vin.  619.  1  Black.  Com.  61.  Statutes  must  be  expounded 
by  a  consideration  of  the  previous  law,  the  mischief  complained  of,  and  the 
remedy  provided.  Ibid.  612.  Now,  by  the  common  law,  the  mortgage 
would  have  been  good,  although  not  recorded  ;  and  the  sole  reason  for 
calling  for  a  record  of  the  deed,  must  be  to  protect  subsequent  purchasers, 
since  it  could  be  of  no  consequence  to  the  liiortgagor  himself.  The  con- 
struction of  this  very  act  has,  in  another  respect,  been  contrary  to  the  letter  ; 
for  it  requires,  that  the  deed  shall  not  only  be  executed,  but  acknowledged 
and  recorded ;  and  yet  the  execution,  without  the  acknowledgment,  has 
always  been  held  sufficiently  binding  on  the  party.  But  the  authorities  to 
^  ,  this  *point  are  express  and  numerous.  By  the  statute  of  13  jEliz,^ 
J  c.  10,  all  leases  by  ecclesiastical  bodies,  for  longer  terms  than  three 
lives,  or  twenty-one  years,  are  declared  "  utterly  void  to  all  intents  and 
purposes,  any  law,  custom  or  usage  to  the  contrary  thereof  notwithstanding  ;" 
and  yet,  as  no  legislature  could  mean  to  make  a  man's  act  void  against 
himself,  the  mischief,  which  was  the  impoverishing  their  successors,  has 
alwf  ys  been  deemed  sufficiently  suppressed,  by  vacating  longer  leases,  after 
the  death  of  the  grantors,  but  the  leases,  during  their  lives,  being  not  within 
the  mischief,  are  not  within  the  remedy.  1  Black.  Com.  87.  Were  it  other- 
wise, the  grantors  would  be  allowed  to  do  wrong  to  other  persons.  3  Bac. 
Abr.  390.  And  every  principle  that  applies  in  that  case,  equally  applies  in 
the  one  before  the  court.  By  the  act  of  assembly  (1  Sm.  L.  422),  an  abso- 
lute conveyance,  not  recorded  within  six  months,  is  made  void  against  a 
sabsequent  purchaser  for  a  valuable  consideration  ;  but  let  us  suppose,  that 
such  subsequent  purchaser  had  notice  of  the  previous  conveyance,  it  is 
certain,  that  he  would  not  be  protected  by  the  act,  although  his  case  would 
come  fully  within  the  words,  (a) 

Thus,  also,  the  words  of  the  English  statute  of  frauds  and  perjuries,  29 
Car.  ILy  c.  3,  §  1,  are  as  strong  as  those  in  the  act  now  under  discussion  ; 
and  any  agreement  which  is  not  to  be  performed  within  a  year  from  the 
making  thereof,  is  declared  to  be  invalid,  both  in  law  and  equity  ;  and  yet, 
if  an  agreement  to  lease  for  a  longer  term  is  confessed,  in  an  answer  to  a  bill 
in  chancery,  the  court  will  compel  the  party  (though  the  law  has  expressly 
declared  the  agreement  void)  to  execute  the  lease.  In  Cowp.  141-2,  is  a 
case  within  the  letter  of  a  rule  of  the  king's  bench,  respecting  warrants  of 
attorney  given  by  persons  in  custody,  and  yet,  as  it  was  not  within  the  intent, 
the  court  refused  to  consider  it  within  the  remedy.  But  it  is  clear,  that,  if 
the  common  law  could  not  grant  relief,  a  court  of  equity  would  ;  2  Eq.  Ca, 
Abr.  684  ;  1  P.  Wms.  279.  See  4  &  6  TF:  cfc  M.,  c.  20.  And  this  court 
exercises  both  jurisdictions.  Against  Levinz,  the  defendant  has  a  specific 
lien  in  equity,  though  the  mortgage  had  been  void  (which  is  denied)  at  com- 
mon  law  ;  and  notwithstanding  the  action  is  brought  in  his  name  for  the 
use  of  others,  the  assignees  can  be  in  no  better  situation  than  the  assignor, 

(a)  Stroud  v.  Lockhart,  4  DalL  158. 
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and  are  bound  by  the  same  equity.  1  Chan.  Cases,  170.  If,  indeed,  a  judg- 
ment or  mortgage  had  been  obtained  by  any  person,  before  the  sale  of  the 
land,  and  actual  payment  of  the  money  to  the  defendant,  the  preference  so 
obtained  at  law,  would  have  been  conclusive  against  him  ;  but  as  the  case 
stands,  the  court  will  do  justice  and  support  right.  If  a  father  conveys  to  a 
child,  for  love  and  affection,  though  this  will  not  be  good  as  a  bargain  and 
sale,  it  is  good  in  equity  as  a  covenant  to  stand  seised  to  uses.  3  Eq.  Ca. 
Abr.  482,  pi.  19.  See,  how  far  a  deed  operates  against  the  maker ;  4  Burr. 
2209.  And  the  relief  in  cases  of  defective  titles;  Gilb.  For.  Rom.  228;  1  Eq. 
Ca.  Abr.  357,  385. 

*For  the  plaintiff  J  in  reply,  it  was  observed,  that  the  arguments  of  r^^qq 
the  adverse  counsel  proved  the  imperfection  of  human  language  ;  for  *- 
never  were  words  more  definite,  more  clear,  than  those  in  question,  and  yet, 
it  is  contended,  that  they  do  not  express  the  intention  of  the  legislature  that 
used  them.  Two  general  positions,  however,  are  to  be  discussed :  1st, 
Whether  a  mortgage  not  recorded  within  six  months  is  absolutely  void  ? 
and  2''.;  Whether  the  creditors  can  take  any  advantage  which  the  defend- 
ant himself  could  not  ?  But  we  trust  that  the  decision  of  the  first  will  be  so 
plain,  that  it  is  hardly  necessary  to  consider  the  second. 

1.  The  cases  cited  from  4  Bac.  Abr.,  and  19  Yin.,  contain  nothing  but 
general  observations,  that  where  the  meaning  of  the  legislature  is  evidently 
different  from  the  letter  of  the  act,  the  latter  shall  be  construed  agreeable 
to  the  former  :  and  this  it  is  not  intended  to  deny.  But  we  contend,  that 
the  legislature  had  in  view  the  protection  and  interest  of  creditors,  as  well  as 
subsequent  purchasers  ;  to  prevent  frauds  upon  those,  as  well  as  to  secure 
the  rights  of  these  ;  and  there  is  no  just  reason  for  giving  the  one  class  a 
superiority  over  the  other,  since  all  the  bankrupt  acts,  by  which  the  present 
act  may  in  this  respect  be  explained,  are  made  to  prevent  a  false  appearance 
of  property,  by  which  men  may  be  induced  to  give  credit,  as  well  as  to  pur- 
chase an  estate. 

There  must  be  some  force  given  to  all  the  words  of  the  legislature,  as 
well  as  to  the  words  of  a  deed  ;  and  as  the  words  vary  in  the  two  acts  (1 
State  Laws,  79  and  520),  we  must  presume  there  was  an  intentional  variation 
of  the  meaning.  Tho  case  from  Black.  Com.,  on  the  13  JSliz.^  c.  10,  shows 
that  the  statute  was  made  for  the  benefit  only  of  the  successors  of  ecclesias- 
tical bodies  ;  and  had  no  respect  to  the  party  himself  or  to  his  creditors. 
But  we  will  meet  them  on  the  statute  of  frauds  and  perjuries,  from  which 
they  have  argued  by  analogy  ;  for  are  not  leases  for  more  than  three  years 
void  ?  It  is  said,  that  if  an  agreement  to  lease  for  more  than  three  years  is 
confessed  in  an  answer,  the  chancellor,  if  money  has  been  received,  will 
compel  a  performance  :  though  we  do  not  admit  this  doctrine,  it  does  not 
affect  the  present  argument,  which  turns  upon  the  validity  of  a  mortgage 
actually  executed.  A  deed  of  bargain  and  sale,  not  enrolled,  is  void.  1 
Danv.  Abr.  696  ;  2  Vem.  664.  The  case  from  Cowper,  was  that  of  an 
attempt  to  commit  a  fraud,  which  vitiates  every  transaction. 

But  we  still  insist,  that  where  the  letter  is  plain,  the  court  cannot  con- 
strue it  differently  (1  Term  Rep.  101).  It  would,  indeed,  be  the  assumption 
rf  a  dispensing  power,  if  the  judges  could  give  relief  agiinst  a  positive  act. 

Property  is  the  foundation  of  credit ;   and  hence,  with  an  adnurable 
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independence  of  the  prejudices  in  favor  of  English  jurispnidence,  one  of  the 
fimt  acts  of  this  province  recognised  it  as  such ;  so  that,  by  the  silent 
operation  of  the  law  for  taking  real  estate  in  execution,  the  whole  is,  in  fact, 
mortgaged  to  creditors,  in  case  of  the  death  of  the  possessor.  But  where  a 
^  ,  mortgage  is  actually  executed,  *in  Pennsylvania,  the  mortgagor  re- 
-I  mains  in  possession,  although  the  legal  title  is  in  the  mortgagee  ;  and 
hence  the  necessity  for  the  precautions  required  by  the  act  of  assembly.  The 
statute  of  enrollments,  27  Sen.  FZ/Z,  e.  16,  has  the  same  expression ;  and 
the  construction  under  the  statute  is,  that  deeds  of  bargain  and  sale  have  no 
operation  to  transfer  the  estate,  until  they  are  enrolled ;  but  when  that  is 
done,  the  deeds  operate  ab  initio y  by  relation,  as  in  the  case  of  letters  of 
administration,  or  assignments  under  commissions  of  bankrupts ;  and  that, 
as  Lord  Coke  says,  by  the  words  of  the  statute.  2  Inst.  647.  But  the 
words  of  the  act  of  Pennsylvania  are  in  the  negative,  that  no  interest  shall 
pass  ;  and  therefore,  although  the  deed  may  have  the  effect  of  a  covenant, 
and  be,  in  many  other  respects,  obligatory  on  the  person  of  the  mortgagor, 
it  cannot  convey  any  interest  in  the  land,  unless  duly  recorded. 

n.  But,  to  notice  the  second  proposition,  whether  the  assignee  can  derive 
an  advantage  to  which  the  assignor  would  not  be  entitled,  it  is  clear,  that 
the  latter  may  sue  his  debtor  for  the  benefit  of  the  former :  1  Term  Rep. 
610.  And  although,  generally  speaking,  the  assignor  and  assignee  must 
stand  on  the  same  footing  ;  yet,  as  in  the  case  of  an  innocent  purchaser, 
without  notice  of  a  previous  conveyance,  so  in  the  case  of  an  honest  creditor, 
deluded  by  a  fictitious  appearance  of  property,  there  may  be  circumstances 
which  place  him  in  a  more  favorable  point  of  view. 

Neither,  upon  the  whole,  is  there  any  ground  to  complain  of  hardship  ; 
for  the  legislature,  considering  the  situation  of  the  country,  gave  ample 
time  for  recording  deeds,  that  had  been  neglected,  by  the  act  of  the  23d  of 
September  1783.  (2  Sm.  L.  70.)  And  the  universal  understanding  upon 
this  subject  has  been,  that  a  mortgage  is  absolutely  void,  to  all  intents  and 
purposes,  if  not  recorded  within  the  six  months  prescribed  by  the  law. 

The  cause  having  been  for  some  time  under  advisement,  the  chief  justice 
delivered  the  opinion  of  the  court  as  follows  : 

McKean,  Chief  Justice. — ^The  judgment  in  this  case  depends  upon  the 
construction  of  the  acts  of  assembly.     1  State  Laws,  pages  70  and  520. 

It  is  to  be  premised,  that  the  reason  which  induced  the  legislature  to 
make  such  acts  as  take  away  the  common  law,  may  be,  and  usually  is,  urged, 
as  the  rule  by  which  the  acts  ought  to  be  construed.  In  doubtful  cases, 
therefore,  we  may  enlarge  the  construction  of  an  act  of  assembly,  according 
to  the  reason  and  sense  of  the  law-makers,  either  expressed  in  other  parts  of 
the  act  itself,  or  guessed,  by  considering  the  frame  and  design  of  the  whole. 
Archer  v.  Bokenhanij  11  Mod.  161.  And  the  original  intent  and  meaning 
is  to  be  observed.  Magdalen  College  Cixsey  11  Co.  73.  Where,  indeed, 
the  expressions  of  an  act  of  assembly  are  in  general  terms,  they  are  to  re- 
ceive a  construction  that  may  be  agreeable  to  the  rules  of  conmion  law,  in 
cases  of  a  similar  nature.     10  Vin.  Abr.  612. 

^,       ,         *The  original  intent,  then,  of  the  makers  of  the  law  immediately 

^   under  consideration,  and  their  principal  reason,  seems  to  have  been, 

to  prevent  honest  purchasers  or  mortgagees   of  real  estatei,  from  being 
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deceived  by  prior  secret  conveyances  or  incumbrances;  and  therefore, 
they  have  directed  that  such  conveyances  or  incumbrances  shall  be  recorded 
in  six  months,  or  that  they  should  not  be  sufficient  to  pass  any  estate. 
Thus,  by  having  recourse  to  the  offices  of  the  recorders,  any  one 
may  ascertain  the  previous  liens  upon  the  property  which  he  wishes  to 
purchase,  or  to  receive  as  a  pledge  ;  and  this  amounts  to  a  constructive 
notice  to  all  men,  and  supersedes  the  necessity  of  express  personal  notice. 
But  the  legislature  did  not  mean,  nor  have  they,  in  fact,  enacted,  that  ex- 
press  personal  notice,  where  given,  should  have  no  effect ;  neither  could 
they  entertain  an  idea  of  defeating  fair  ai  d  honest  bargains,  which  do  not 
injure  other  persons  :  and  if  this  unrecorded  deed  can  be  obligatory  in  no 
other  manner,  it  may  certainly  operate  as  a  covenant  to  stand  seised  to  uses. 
2  Wils.  72,  105.  (a) 

But  why  should  it  not  be  good  as  between  John  Levinz  and  the  grantee^ 
since  by  construing  it  so,  no  one  else  can  be  hurt,  and  the  deed  was  clearly 
delivered  for  securing  a  just  debt,  without  any  suggestion  of  fraud  in  the 
transaction  ?  It  is  true,  it  would  not  have  been  valid  against  a  subsequent 
gi'antee  or  mortgagee,  whose  deed  or  mortgage  was  regularly  recorded  ;  but 
we  think  it  is  efficient  against  John  Levinz,  and  all  other  persons  ; 
that  the  deed,  so  far,  is  sufficient  to  pass  the  lands,  and  that,  under 
it,  the  possession  of  the  premises  might  have  been  recovered  in  an  ejectment. 

There  is  a  great  variety  of  cases  which  confirm  this  opinion,  and  some  of 
them  have  been  already  cited  by  the  defendant's  counsel.  Thus,  with  re- 
spect to  church  leases,  the  statute  enacts,  that  they  may  be  made  for  twenty- 
one  years,  or  three  lives,  from  the  date  ;  and  if  made  for  a  longer  term, 
that  they  shall  be  utterly  void,  any  law,  custom  or  usage  to  the  contrary. 
And  yet  leases  for  a  longer  term  have  always  been  adjudged  good  against 
those  who  made  them  ;  because  that  could  do  no  wrong  to  the  successors, 
or  to  any  other  perbons.  See  1  Mlz.,  e.  10.  §  5;  3  Bac.  Abr.  390;  Cowp.  141. 
So,  likewbe,  notice  of  a  judgment,  though  not  docketed,  will  bind  a  pur- 
cliaser,  notwithstanding  the  express  words  of  the  statute  of  4  &  5  Win.  db 
Maryy  c.  20,  §  3,  by  which  it  is  declared,  that  judgments,  not  docketed,  shall 
not  affect  lands,  as  to  purchasers  or  mortgagees.  2  Eq.  Abr.  684.  In  the 
case  of  a  lease  made  in  Ireland,  where  there  is  a  statute  providing,  that  all 
leases  which  were  not  registered  by  a  certain  day,  should  be  void,  if  a  subse- 
quent lessee  had  notice  of  the  prior  lease,  though  not  registered,  it  shall  be 
good  against  him.  2  Eq.  Abr.  282,  ca.  19.  And  in  the  instance  of  a  sur- 
render of  a  copyhold,  by  way  of  mortgage,  not  presented  to  the  court  in 
time,  the  surrender  will  nevertheless  be  valid  against  voluntary  dispositions, 
or  creditors  ;  and  that,  although  by  the  custom  of  the  manor,  confirmed  by 
the  act  of  parliament,  all  such  surrenders  were  to  be  void,  if  not  presented 
in  twelve  ^months  after  they  were  made.  1  Chan.  Ca.  170  ;  2  Yem.  r^^o^ 
564.  These  indeed,  were  considered  in  the  nature  of  purchasers  by  ^ 
defective  conveyance,  and  the  law  as  a  penal  one.     See  also,  1  Will.  279. 

Upon  the  whole,  the  court  are  clearly  of  opinion  with  the  defendant,  and 
direct  judgment  to  be  ent.ered  accordingly. 

Judgment  for  the  defendant.  (6) 

(a)  See  the  remarks  of  Judge  Dumcan,  in  Semple  v.  Burd,  7  S.  &  R.  291. 

(ft)  See  the  remarks  upon  this  case,  by  Judge  Smith,  in  Burke «.  Allen,  8  Teaiea  60; 

1  Dall.— 29  449 


430  SUPREME  COURT.  [April 

QUESNEL  V.  Mussi. 
Privilege  of  freeholder. 

A  judgment  before  a  justice  is  sufficiGiit  to  defeat  the  privilege  of  a  freeholder. 

Thb  defendant  being  sued  by  a  capias  in  this  action,  Heady  obtained  a 
rule  to  show  cause  why  the  writ  should  not  be  quashed,  upon  proof  that  the 
defendant  was  a  freeholder. 

Ingersoll  and  Du  Ponceau  opposed  the  rule,  and  produced  the  records  of 
two  judgments  which  had  been  obtained  against  the  defendant  before  a  jus- 
tice of  the  peace,  <fec. 

Bt  thb  Coubt. — ^This  is  a  sufficient  ground  to  defeat  the  privilege  of  a 
freeholder. 

Let  the  role  be  discharged. 


Pabeeb  et  al.  v.  Wood. 
Pvrohaaer  with  notice, 

A  mortgagei  acknowledged  before,  and  recorded  by,  officers  whose  commissions  had  become  yM 
by  the  declaration  of  independence,  was  ?ield  to  be  good  against  a  sabseqaent  judgment-cred- 
itor, and  purchaser  under  a  sherifTs  sale,  who  had  had  notice  of  the  mortgage. 

Scire  Mudaa  on  a  mortgage  of  lands  in  Northampton  county.  The 
cause  was  tried  at  Easton,  when  a  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  the  following  case  : 

"  That  the  defendant,  Wood,  on  the  20th  of  June  1776,  made  and  exe- 
cuted the  mortgage  deed  in  the  record  set  forth ;  and  on  the  5th  day  of 
July  1776,  acknowledged  the  same  before  Peter  Kuchlien,  Esquire,  then 
holding  a  commission  as  one  of  the  judges  of  the  court  of  common  pleas, 
for  the  county  of  Northampton,  from  John  Penn,  Esquire,  late  governor  of 
the  province  of  Pennsylvania ;  but  he  had  not  received  any  such  conmiis- 
sion,  after  the  declaration  of  independence,  nor  any  notice  of  that  declaration. 
That  the  said  mortgage  was,  afterwards,  to  wit,  on  the  dd  day  of  No- 
vember 1776,  recorded  by  Lewis  Gordon,  Esquire,  in  the  record-book  kept 
for  recording  deeds  and  mortgages,  in  the  said  county,  he,  the  said  Lewis, 
at  the  declaration  of  independence,  being  recorder  of  deeds  in  and  for 
the  said  county,  and  continuing,  as  such,  to  do  and  perform  the  duties  of  the 
said  office,  until  the  said  3d  day  of  November,  and  after ;  but  he  had 
received  no  commission  for  so  doing,  after  the  4th  day  of  July  1776. 

^^That  the  said  mortgaged  premises  were  afterwards  taken  in  execu- 
tion, set  up  to  sale,  and  sold  by  the  sheriff  of  the  said  county  to  G.  A. 
*4^71  ^^^®'*'  u^<l6i^  certain  conditions,  and  at  the  time  of  the  *decd  from 
^  the  sheriff  to  the  said  G.  A.  Baker,  an  agreement  was  made  relative 
to  the  premises,  in  case  the  said  mortgage  should  be  adjudged  to  be 
valid.  That  the  defendant,  Jacob  Wood,  at  the  time  of  the  said  purchase 
made  by  G.  A.  Baker,  was  indebted  to  the  said  G.  A.  Baker,  by  judgment 
entered  in  the  common  pleas  of  the  said  county,  prior  to  the  aforesaid  sale 

and  see  Parkers.  Wood,  post^  p.  436 ;  Stroud  v.  Lockhart,  4  DalL  158 ;  Semple  «.  Burd, 
V  &  &  R.  286 ;  Geiss  o.  Odenheimer,  4  Teates  279 ;  Wilt  v.  Franklin,  1  Binn.  622. 
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by  the  sheriff^  and  to  the  plaintiff's  judgment  against  the  defendant.  And 
that  G.  A.  Baker  knew  of  tlie  said  mortgage  before  the  contracting  of  the 
said  debt.  If,  upon  the  whole  matter,  the  court  shall  be  of  opinion,  that  the 
law  is  with  the  plaintiff,  then  judgment  to  be  entered  for  him  ;  otherwise 
judgment  to  be  for  the  defendant  as  in  the  case  of  a  nonsuit." 

The  question  was,  whether  a  mortgage,  acknowledged  before  a  justice 
of  the  common  pleas,  and  recorded  by  the  recorder  of  the  proper  county, 
subsequently  to  the  declaration  of  independence,  was  void  ? — the  justice 
and  the  recorder  having  no  other  commissions  than  those  which  they  had 
respectively  received  from  the  late  governor  of  the  province,  previously 
to  such  declaration. 

The  case  was  argued  in  January  term  last,  by  Bradford^  for  the  p'.aint- 
iff,  and  JBiddle  and  Ingeraoll^  for  the  defendant. 

For  the  plaintiff,  it  was  urged,  that  although  the  statute  oi  4  <t  5  Wm. 
<t  M.J  c.  20,  enacts  that,  unless  a  judgment  is  docketed,  it  shall  n<  t  af- 
fect purchasers  ;  yet,  judgments  have  been  held  good,  in  a  variety  of  cases, 
contrary  to  the  letter  of  the  act.  2  Eq.  Ca.  Abr.  684.  And  equity  will 
supply  a  defect  in  a  mortgage.  1  Eq.  Ca.  Abr.  320.  The  authorities  cited 
in  Jjcvinz  v.  Willy  ante,  p.  430,  on  the  point  of  notice,  are  equally  applicable 
here ;  and,  even  if  the  justice  would  have  no  authority  to  take  the  ac- 
knowledgment of  the  deed,  after  notice  of  the  declaration  of  independence, 
the  want  of  such  notice  is  sufficient  to  justify  him.  Besides,  during  the 
same  period,  a  considerable  number  of  deeds  were  recorded  (which  was 
proved  by  the  recorder  of  deeds  for  the  city  and  county  of  Philadelphia  so 
as  to  render  it  necessary,  at  least,  to  apply  the  maxim  of  communis  error 
facit  ju8,  to  cases  of  this  description.  Lloyd  v.  Taylor,  ante,  p.  1 7.  The 
mortgage,  according  to  conmion  acceptation,  was  duly  acknowledged  and 
recorded,  and,  as  the  record  of  a  mortgage  could  only  be  required  to  give 
a  constructive  notice  to  subsequent  purchasers,  the  spirit  and  meaning  of 
the  law  is  satisfied,  by  the  actual  notice  which  G.  A.  Baker  had  of  the  deed. 
See  2  Eq.  Ca.  Abr.  482. 

For  the  defendant,  it  was  contended  that,  in  strict  law,  the  acknowledg- 
ment and  recording  before  officers  whose  conmiissions  were  expired,  did  not 
make  a  valid  acknowledgment  and  recording  of  the  mortgage  ;  so  that  by 
the  act  of  assembly  (1  Sm.  L.  94),  the  mortgage  was  absolutely  void  :  and 
that,  in  point  of  equity,  as  the  mortgage  might  have  been  recorded  in  the 
proper  office,  after  the  14th  of  March  1777,  the  plaintiff  had  neglected  a  fair 
opportunity  of  giving  legal  notice  of  his  lien,  for  want  of  which  the  de- 
fendant had  been  induced  to  lend  his  money,  and  that,  therefore,  *the  r^^oo 
plaintiff,  and  not  the  innocent  purchaser,  ought  to  suffer  ;  for  a  judg-  *• 
ment-creditor  is  within  the  equity  of  the  rule  in  favor  of  purchasers.  19  Vin. 
When,  indeed,  it  is  impracticable  to  comply  fully  with  a  law,  the  compliance 
should  be  as  near  as  possible  ;  and,  from  the  act  passed  on  the  23d  of  Sep- 
tember 1783,  the  legislature  evidently  considers  acts  done  by  officers  under 
the  provincial  government  to  be  void  ;  for,  at  the  same  time  that  provision 
is  made  for  enlarging  the  time  of  recording  mortgages,  executed  between 
the  1st  of  January  1776,  and  the  18th  of  June  1778  (which  was  the  case  of 
the  mortgage  in  question),  there  is  a  positive  reservation  in  favor  of  judg- 
ments and  other  Uens,  obtained  during  the  intermediate  period,  and  bef  or« 
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the  record  was  actually  made  (2  Sm.  Laws,  79).  Bat  ^his  more  conolosively 
appears  from  the  acts  of  the  28th  of  January  1777,  and  the  31st  of  August 
1778,  when  all  officers  (with  some  specific  exceptions)  under  the  fonner 
government  are  totally  disqualified,  and  considered  as  having  been  in- 
capable of  discharging  the  functions  of  their  respective  offices.  See  1  State 
Laws,  3,  137. 

After  the  court  had  held  the  case  for  some  days  under  adyisemeni,  the 
chief  justice  delivered  their  opinion  to  the  following  effect : 

McE^AN,  Chief  Justice. — The  decision  of  the  court  is,  unanimously, 
in  favor  of  the  plaintiff ;  and  the  reasons  of  the  decision  I  will  briefly 
recapitulate. 

1st.  Because  the  legislature  declared  by  an  act  of  the  28th  of  January 
1777,  that  all  acts  of  assembly  passed  before  the  14th  of  May  1776,  ceased  to 
have  any  obligatory  operation  from  that  day,  until  the  10th  of  February 
1777  ;  and,  consequently,  there  was  no  law  which  required  mortgages  to  be 
recorded  during  that  period. 

2d.  Because  the  mortgagee  did  all  he  could  to  give  constructive  notice  of 
the  mortgage,  by  having  it  copied  into  the  book  in  which  deeds  and  mort- 
gages had  been  before  recorded,  and  by  the  former  officer ;  of  which  too 
the  defendant's  subsequent  judgment-creditor  and  purchaser  at  the  sheriff's 
sale,  had  previous  notice. 

3d.  Because  it  appears  from  the  evidence  of  the  recorder  of  deeds  that, 
for  the  city  and  county  of  Philadelphia  only,  there  had  been  three  hundred 
deeds,  fifty-two  mortgages,  and  four  assignments,  copied  in  the  same  manner 
into  the  books  of  his  office,  during  the  above-mentioned  period  of  nine 
months,  from  May  1776,  to  the  10th  of  February  1777  ;  and  as  there  is  no 
doubt  that  many  instruments  are  in  a  similar  predicament  in  every  county 
of  the  state,  the  maxim  of  ''  communis  error  /acit  /t<9,"  strongly  applies  to 
the  present  case. 

And  4th.  Because  all  transactions  in  the  land-office,  and  other  offices, 
during  the  interregnumy  which  were  in  themselves  fair  and  honest,  have 
uniformly  been  considered  as  valid,  for  the  sake  of  public  convenience. 

Judgment  for  the  plaintiff,  (a) 

(a)  See  Levinz  «.  Will,  mnte^  p.  480 ;  and  the  reoiaiks  of  Judge  DmoAS,  in  Svnple 
9.  Burd,  4  &  A;  B.  291. 
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Holmes  v.  Combgys. 
Witness. — Conjidenticd  co^m/mumcations. 

TIm  oonftdeatiaL  agent  or  factor  of  a  party  is  not  privileged  from  giving  testimoiij. 

This  was  a  scire  facias  against  the  garnishee  in  a  foreign  attachment, 
upon  the  trial  of  which,  the  confidental  agent  or  factor  of  the  original 
defendants,  who  was  casually  attending  in  conrt,  was  offered  as  a  witness, 
to  prove  effects  in  the  hands  of  the  garnishee. 

Levy  J  objected  to  the  admission  of  the  witness  ;  and  contended,  that  he 
onght  not  to  be  allowed,  or,  at  least,  compelled,  to  give  evidence  of  matters 
confidentially  commnnicated  to  him  as  an  agent ;  and  that  the  court  had 
then  no  power  over  him  as  a  witness,  because  he  had  not  been  subpoenaed  to 
attend.    But  by — 

Shippbn,  President. — ^It  would  be  of  very  dangerous  consequence,  if  it 
was  established,  that  a  commercial  agent  was  not  amenable  as  a  witness  in  a 
court  of  justice,  in  a  cause  against  his  constituent.  It  is  straining  the 
matter  of  privilege  too  far.  And  if  the  law  makes  him  a  witness,  we  are 
too  fond  of  getting  at  the  truth,  to  permit  him  to  excuse  himself  from 
declaring  it,  because  he  conceives,  that,  in  point  of  delicacy,  it  would  be  a 
breach  of  confid^ice. 

Bt  thb  Court. — ^Let  the  witneas  be  affirmed.(a) 


Phillips  v.  Hydb. 
Verdict  an  replevinrbond. 

Debt  upon  a  replevin-bond,  after  judgment  de  retorno  habendo  in  the 
replevin,  and  thereupon,  a  return  of  elongatur. 

SergearUy  on  the  trial  of  the  cause,  offered  witnesses  to  prove,  that  the 

(a)  See  Morris  «.  Vanderen,  tmU,  p.  04. 
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goods  had  been  tendered  to  the  plaintiff  ;  and  therefore^  that  the  conditioii 
of  the  replevin-bond  had  been  performed. 

^AAnl         *J^vj/,  opposed  the  admission  of  this  testimony,  and  contended, 
-I  that  no  evidence  could  be  received  to  contradict  the  sheriff's  return. 
See  12  Mod.  424  ;  T.  Raym.  486,  7  ;  2  Mod.  10,  11  ;  Cro.  Eliz.  872,  pi.  9. 

Sergeant^  in  reply,  admitted,  that  some  returns  of  the  sheriff  could  not 
be  traversed ;  but  he  contended,  that  the  return  of  eUmgatar  was  not  of 
that  class.    See  12  Mod.  426. 

The  Coubt  overruled  the  evidence,  (a) 

A  question  then  arose,  whether  the  jury  could  include  the  costs  which 
had  accrued  on  the  replevin,  in  their  verdict  in  the  present  action.  And  the 
Ck>nBT  were  clearly  of  opinion,  that  they  could,  and  ought  to  do  so.  (6) 

Conformable  to  which  was  the  verdict  of  the  jury. 


Adams  v.  La  Coicb. 

Dist/ress. 

The  goods  of  a  Hnrng^r  can  be  distrained  for  rent,  only  while  on  the  premiaea.' 

Replevin.  The  material  question,  on  the  trial  of  this  cause,  was,  whether 
the  goods  of  a  stranger,  being  removed  from  the  premises,  before  a  distress, 
could  be  pursued  and  seized,  within  the  thirty  days  which  the  act  of 
assembly  allows  for  pursuing  and  seizing  the  goods  of  the  tenant  ?  (See 
1  Sm.  L.  870.) 

Shippen,  President,  in  the  charge  to  the  jury,  delivered  it  as  the  clear 
opinion  of  the  court,  that  the  right  of  pursuing  and  seizing  goods,  after 
their  removal,  was  confined  to  the  goods  of  the  lessee,  from  whom  the  rent 
was  really  due  ;  and  that  the  goods  of  a  stranger  could  only  be  distrained, 
while  they  were  on  the  premises,  (c) 

(a)  See  ShewoU  t).  Fell,  3  Yeates  17;  4  Id.  47. 

•  {b)  Sergeant  having  suggested,  that  both  the  points  in  this  case  had  been  otherwise 
determined  in  a  case  of  Jackson  v.  Webb,  Mr.  President  Shippen  said,  that  the  matter 
was  there  left,  upon  equitable  circumstances,  to  the  court 

(c)  See  Grace^el  v.  Shiy,  12  S.  &  R.  217;  Hobbs  o.  Geiss,  18  Id.  417;  Waters  «. 
McClellaD,  4  DalL  20& 

>  £!oott  V.  MoiBweD,  2  Phila.  176;  Sleeper  «.  P•Rid^  7  M.  M7. 
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MoOuLLouGH,  assignee,  v,  Houstoh. 
Promissory  note. 

Held,  that  the  indorsee  of  a  note  took  it  subject  to  ail  equitable  consideratiQiis,  ezbtfaig  betweea 
the  payee  and  the  maker. 

This  was  an  action  brought  by  Hugh  McCullongh,  as  assignee  of  Samuel 
Young,  upon  a  promissory  note  made  by  John  H.  Houston ;  and  on  the 
trial  of  the  cause,  a  verdict  was  given  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  following  point : 

"  Whether  the  indorsee  of  a  promissory  note  takes  it  subject  to  all  equi- 
table considerations,  to  which  it  was  subject  in  the  hands  of  the  indorser, 
the  original  payee  ?"  And  if  the  opinion  of  the  court  was  in  favor  of  the 
defendant,  a  new  trial  was  to  be  awarded. 

The  point  was  argued  at  the  last  term,  before  all  the  judges,  by  Sergeant^ 
for  the  plaintiff,  and  Ingersolly  for  the  defendant. 

For  the  plaintiff]  it  was  observed,  that  in  the  act  of  assembly,  making 
bonds  and  notes  negotiable,  there  is  no  provision  enabling  the  promisee,  or 
drawee,  to  bring  an  action  on  the  note  itself  (1  Shl  Laws  00) ;  that  such  an 
action  did  not  lie  at  common  law  ;  and  consequently,  that  wherever  it  had 
been  brought  in  Pennsylvania  (which  is  in  numerous  instances),  the  pro- 
ceeding must  have  been  founded  on  the  statute  of  3  &  4  Ann.y  c.  9,  and  the 
law  of  merchants.  That  statute,  therefore,  must  be  considered  as  extended 
in  practice  to  this  country,  before  the  revolution  ;  and  a  legislative  sanction 
is  given  to  the  practice,  by  the  act  of  assembly,  which  declares,  that  such 
parts  of  the  statute  law  of  England,  as  were  heretofore  in  force,  shall  still  be 
binding  in  Pennsylvania.  2  State  Laws,  8.^  On  the  assignment  itself  the 
issignee  cannot  bring  an  action  against  *the  assignor  ;  but  he  may  r^AAo 
bring  covenant,  or,  perhaps,  an  action  for  money  had  and  received,  '■ 
&c.  2  Lord  Raym.  1242,  1419.  But  in  respect  to  notes,  a  blank  indorse- 
ment passes,  as  if  payable  to  bearer ;  and  every  part  of  the  statutes  of 
William  and  Anney  for  giving  negotiability  to  bills  of  exchange  and  notes 
of  hand,  has  been  introduced  into  this  province,  from  the  earliest  times, 

1  Act  28th  January  1777. 
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For  the  dejendanty  it  was  urged,  that  at  common  law,  bonds  and  notes 
were  mere  choses  in  action,  and  the  assignee  took  them  under  all  the  equi- 
table circumstances  to  which  they  were  liable  in  the  hands  of  the  assignor. 
That  promissory  notes  do  not  come  within  the  law  of  merchants  is  clear  ; 
for  if  they  did,  the  statute  of  Anne  would  have  been  unnecessary.  The 
question,  therefore,  is,  whether  that  statute  has  been  extended  to  Pennsyl- 
vania ?  or,  whether,  by  our  act  of  assembly,  notes  are  put  on  the  same  foot- 
ing with  bills  of  exchange  ? 

From  the  general  rule  of  the  extension  of  statutes,  the  3  A  4  Ann.  has 
not  been  extended  ;  because  it  was  passed  subsequently,  to  the  settlement  of 
Pennsylvania ;  because  the  province  is  not  particularly  named  in  it,  nor 
would  it,  indeed,  have  been  the  policy  of  the  British  legislature  to  promote 
the  circulation  of  our  paper  credit ;  and  because  it  has  not  been  recognised 
and  adopted  by  any  positive  act  of  assembly.  With  respect  to  the  intro- 
duction of  the  statute  by  practice,  it  operates  no  further  than  this,  that  the 
payee  of  a  promissory  note  has  brought  an  action  on  the  note  against  the 
signer,  before  our  act  of  assembly  was  passed  ;  but  until  then,  the  indorsee 
could  not  maintain  such  an  action ;  and  obligations  and  promissory  notes, 
are  put  on  the  same  footing. 

With  respect  to  the  act  itself,  that  the  legislature  could  not  intend  to  put 
promissory  notes  upon  the  same  footing  with  bills  of  exchange,  appears 
evidently  from  this  consideration,  that  the  preceding  part  of  the  act  pursuf^d 
the  statute  of  Anne,  nearly  verbatim ;  but  when  it  comes  to  that  clauTie 
in  the  latter,  which  places  notes  on  the  same  footing  with  bills  of  exchange 
the  act  equally  varies  its  spirit  and  expression  :  and,  it  is  declared,  that  the* 
assignee  of  a  note,  Ac,  shall  recover  so  much  thereof  as  shall  appear  to  be 
due  at  the  time  of  the  assignment,  in  like  manner  as  the  assignor  could  have 
done. 

The  chief  justice  now  delivered  the  opinion  of  the  court,  in  the  following 
manner : 

McKean,  Chief  Justice. — In  pronouncing  the  opinion  of  the  court,  on  the 
point  reserved  for  their  consideration,  I  shall  premise,  that  bonds  and  prom- 
issory notes  in  writing  stood  on  the  same  footing,  at  common  law  ;  and  that 
the  assignment  of  those  instruments,  as  well  as  the  form,  operation  and 
effect  of  such  assignment,  depends  entirely  upon  the  municipal  law  of  the 
place  where  it  is  made. 

By  an  act  of  assembly  of  Pennsylvania,  passed  on  the  28th  day  of  May 
1715,  entitled  "  An  act  for  the  assigning  of  bonds,  specialties  and  promissory 
♦44^1  °^^®^>"  ^^  ^^  recited  in  the  preamble,  "  that  it  hath  *been  held,  that 
-*  bonds  and  specialties,  under  hand  and  seal,  and  notes  in  writing, 
signed  by  the  party  who  makes  the  same,  whereby  such  party  is  obliged,  or 
promises  to  pay  unto  any  other  person,  or  his  order,  or  assigns,  any  sum  of 
money  therein  mentioned,  are  not  by  law  assignable  or  indorsible  over  to 
any  person,  so  as  that  the  person  to  whom  the  said  bonds,  specialties,  note 
or  notes,  is  or  are  assigned  or  indorsed,  may,  in  their  own  names,  by  action 
at  law,  or  otlierwise,  recover  the  same,"  &c.     (1  Sm.  Laws  90.) 

This,  then,  is  conclusive  as  to  the  operation  or  effect  of  the  assignment 
of  a  bond,  or  the  indorsement  of  a  note,  previously  to  the  passing  of  the 
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act ;  for  no  assignment  or  indorsement  conld  take  place  by  law,  though  it 
might  in  equity  ;  and  the  assignee  or  indorsee  could  not,  in  any  case,  sue  in 
his  own  name.  The  act,  however,  afterwards  provides  for  such  assignment 
and  indorsement  toties  quoties :  it  also  declares,  that  the  person  or  persons  to 
whom  the  assignment  or  indorsement  is  made,  may  in  his,  her  or  their  name 
or  names,  sue  at  law,  "  for  the  recovery  of  the  money  mentioned  in  the 
bond,  specialty  or  note,  or  so  much  thereof  as  shall  appear  to  be  due  at  the 
time  of  the  assignment,  in  like  manner  as  the  person  or  persons  to  whom 
the  same  was  or  were  made  payable,  might  or  could  have  done ;"  and 
that  ^'  the  assignors  shall  not,  after  the  assignment,  have  power  to  release 
any  of  the  debts  or  sums  of  money  really  due  by  the  said  bonds,  specialties 
or  notes." 

The  question  before  the  court  must  be  decided  upon  a  just  construction 
of  the  parts  of  the  act  of  assembly,  to  which  I  have  just  referred. 
Throughout  the  whole  of  this  act,  bonds  and  promissory  notes  are  placed 
exactly  on  the  same  footing  ;  except,  indeed,  that  bonds  and  specialties  are 
to  be  assigned  under  hand  and  seal,  and  in  the  presence  of  two  or  more 
credible  witnesses.  How,  then,  can  the  court  make  any  distinction  or 
difference  between  assignees  of  the  one,  and  indorsees  of  the  other? 
They  certainly  may  both  sue  in  their  own  names,  and  respectively  recover 
the  money  mentioned  in  the  bonds  or  notes,  assigned  or  indorsed,  or  so 
much  thereof  as  shall  be  really  due  thereon,  or  in  like  manner  as  the  obligees 
or  payees  could  have  done  ;  but,  surely,  this  seems  to  be  equally  clear,  that 
neither  can  recover  more  than  what  was  really  due  at  the  time  of  the  assign- 
ment or  indorsement ;  in  other  words,  no  more  than  the  original  payees 
could  have  done,  prior  to  the  transfer. 

Before  this  act  was  passed,  it  appears,  that  actions  by  the  payee  of  a 
promissory  note  were  not  maintained,  nor  can  they  since  be  maintained, 
otherwise  than  by  extending  the  English  statute  ol  3  &  4  Ann,y  c.  0,  §  1. 
Actions  upon  promissory  notes  were  probably  brought  here,  soon  after 
the  passing  of  the  statute,  by  attorneys  who  came  from  England,  and 
were  accustomed  to  the  forms  of  practice  in  that  kingdom,  but  did  not,  per- 
haps, nicely  attend  to  the  discrimination  with  regard  to  the  extension 
or  adoption  of  statutes.  *I  have  no  doubt,  indeed,  that  many  p^^^ 
acts  of  parliament,  passed,  not  only  before,  but  subsequent  to  the  *■ 
union  of  England  and  Scotland,  have,  by  the  same  means,  been  introduced 
and  practised  upon  in  Pennsylvania  ;  and  as  experience  has  proved  such  pro- 
ceedings to  be  beneficial,  so  constant  and  uninterrupted  usage  has  given 
tbem  a  legal  existence,  that  cannot  now  be  shaken  or  destroyed.  But  the 
indorsees  of  promissory  notes,  according  to  the  best  information  which  we 
can  obtain,  have  never  grounded  their  actions  against  the  maker,  upon  any 
other  basis  than  the  act  of  assembly,  now  under  consideration  ;  though 
I  think,  the  action  by  an  indorsee  against  the  indorser,  must  be  founded  on 
the  statute  of  AnnCf  and  the  usage  under  it,  as  no  such  action  is  giv(^n 
by  the  act. 

The  question,  so  far  as  it  relates  to  the  assignees  of  bonds,  has  been  de- 
termined in  the  affirmative,  in  the  supreme  court  of  Pennsylvania,  before 
the  revolution.  See  Wheeler  v.  ITuf/hes,  ante,  p.  23.  And  as,  on  the  one 
band,  the  legislature  has  made  no  difference  whatever  between  the  assignees 
of  bonds,  and  the  indorsees  of  notes,  so,  on  the  other,  we  cannot  discover 
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any  solid  or  good  reason  to  introduce  a  distinction  in  the  particTdar  case 
before  us. 

Upon  the  whole,  we  are  unanimoLsly  of  opinion,  that  the  indorsee  of 
a  promissory  note  does  take  it,  subject  to  all  equitable  considerations  to 
which  the  same  was  subject  in  the  hands  of  the  indorser,  the  original  payee. 
And,  therefore, 

Let  the  defendant  have  a  new  trial  (a) 


OuiooNGS,  assignee,  v.  Lthn. 
Assignment  ofhond. 

Under  the  act  of  1716,  the  assignee  of  one  holding  the  equitable  interest  in  a  bond,  cannot  sne  In 

his  own  name. 
The  assignor  of  a  bond  is  not  liable  to  the  assignee,  on  the  f  atlnre  of  the  obligor  to  pay,  where 

there  is  no  special  covenant  for  that  purpose. 

This  was  an  action  of  covenant,  and  the  circumstances  under  which  it 
came  before  the  court,  were  these  :  The  plaintiff  filed  a  declaration  to  the 
following  words : 

"  Joseph  Lynn,  late  of  the  county  of  Philadelphia,  yeoman,  was  summoned 
to  answer  James  Cummings,  assignee  of  James  Campbell  and  Stephen  Kings- 
ton, who  were  assignees  of  George  Turner,  of  a  plea  that  he  hold  with  him 
the  covenants  and  agreements  of  him  the  said  Joseph,  with  the  said  George 
made,  according  to  the  force,  form  and  effect  of  a  certain  deed  thereof  by 
him  the  said  Joseph,  with  the  said  George  made,  Ac.  And  thereupon,  the 
said  James  Cummings  saith,  that  on  the  6th  day  of  February,  in  the  year  of 

(a)  See  Stille  v.  Lynch,  2  Dall.  194.  Subsequently  to  the  decision  of  McCullough 
«.  Houston,  an  act  was  passed  to  render  notes  negotiable,  dated  in  the  dty  or  county  of 
Philadelphia,  and  containing  the  words  '^  without  defalcation,^*  &c.  (8  Sm.  L.  278).  And 
notes  or  bills  discounted  at  the  bank  of  Pennsylvania  were  placed  on  the  footing  of 
foreign  bills  of  exchange  (except  as  to  damages),  by  an  act  passed  the  80 th  March  1793 
(8  Sm.  L.  97).  It  is  not  to  be  disguised,  however,  that  the  authority  of  McCullough  v. 
Houston,  has  often  been  doubted  in  the  argument  of  counsel,  and  sometimes  shaken  by 
the  opinion  of  the  court  In  Ludlow  v.  Bingham,  in  the  high  court  of  errors  and  ap- 
peals, July  sessions  1799,  4  Dall.  47,  Mr.  Shippen,  the  present  chief  justice  and  Mr. 
Addison,  then  the  president  of  a  circuit  of  courts  of  common  pleas,  declared,  that  a 
note  "  expressed  in  commercial  form,  was  negotiable  upon  commercial  principles,"  not- 
withstanding the  case  of  McCullough  t7.  Houston,  and  independently  of  the  act  of  assem- 
bly. In  Gray  v,  Sutton,  8  S.  &  R.  488,  C.  J.  Tilghman  said  of  this  case,  that  although 
it  has  not  been  denied  for  law,  yet  it  certainly  has  not  been  generally  approved  of." 
Afterwards,  in  Lewis  o.  Reedcr,  9  S.  &  R.  197,  and  Ridgway  «.  Farmers*  Bank,  12  Id. 
265,  a  similar  opinion  was  expressed  of  this  case,  by  the  same  learned  judge.  And  see 
Cromwell  v.  Arrott,  1  S.  &  R.  180;  Harrisburg  Bank  «.  Meyer,  6  Id  587;  Lighty  ©. 
Brenner,  14  Id.  127 ;  Humphreys  «.  Blight,  4  DalL  870;  s.  a  1  W.  0.  C.  44;  Evans 
V.Smith,  4Binn.66.i 

>  The  case  of  McCullough  v.  Houston,  after  bearer,  is  entitled  to  recover  on  it,  against  the 

hanng  been  frequently  questioned  as  sound  maker,  free  from  all  subsisting  equities  be- 

law,  was  formally  overnilod,  in  Bullock  v.  Wil-  tween  the  original  parties,  on  a  review  ol  all 

cox,  7  Watts  828,  where  it  was  decided,  that  the  authorities,  by  Judge  Kicnnedt.    And  sec 

the  bond  fide  holder  for  value,  and  without  no-  Smith  v.  Hogeland,  78  Penn.  St.  26i. 
tioe,  of  a  negotiable  note,  payable  to  A.  or 
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oar  Lord,  one  thousand  seven  hundred  and  eighty-four^  %t  the  county  afore- 
said, a  certa.  n  Nicholas  Eveleigh,  of  the  state  of  South  Carolina,  by  his  cer- 
tain obligation  or  writing  obligatory,  sealed  with  his  seal,  and  to  the  court 
here  shown,  whose  date  is  the  day  and  year  aforesaid,  acknowledged  him- 
self to  be  held  and  firmly  bound  unto  a  certain  Lewis  Lesterjette,  in  the  sum 
of  three  hundred  and  sixty-four  pounds,  twelve  shillings,  sterling  money,  in 
gold  or  silver  specie,  at  the  rate  of  four  shillings  and  eight  pence  to  the  dol- 
lar, or  one  pound,  one  shilling  and  nine  pence  to  the  guinea,  to  be  paid  to  the 
said  Lewis,  his  certain  *attomey,  executors,  administrators  and  assigns,   r*^^^ 
when  he  should  afterwards  be  thereto  required.    And  the  said  James  *- 
Cummings  in  fact  saith,  that  the  same  sum  of  money,  or  any  part  thereof, 
being  in  no  wise  paid  or  satisfied,  a  certain  Joseph  Parker,  for  whose  use  and 
benefit  the  obligation  or  writing  obligatory  aforesaid  was  made  as  aforesaid, 
afterwards,  to  wit,  on  the  twelfth  day  of  May,  in  the  year  of  our  Lord,  1784, 
at  the  county  aforesaid,  by  his  certain  deed  of  assignment,  on  the  obligation 
or  writing  obligatory  aforesaid,  under  his  hand  and  seal,  duly  made  and  exe- 
cuted, before  two  credible  witnesses,  did  assign,  indorse  and  make  over  the 
obligation  or  writing  obligatory  aforesaid,  to  the  said  Joseph  Lynn,  as  by 
the  same  deed  of  assignment,  to  the  court  here  shown,  appears.     And  the 
said  James  Cummings  further  in  fact  saith,  that  the  said  Joseph  Lynn,  after- 
wards, to  wit,  on  the  8th  day  of  September,  in  the  year  last  aforesaid,  at  the 
county  aforesaid,  the  said  sum  of  money,  or  any  part  thereof,  being  in  uo 
wise  paid  or  satisfied,  by  his  certain  deed  of  assignment,  on  the  said  writing 
obligatory,  under  his  hand  and  seal,  duly  made  and  executed,  before  two 
credible  witnesses,  did  assign,  indorse  and  make  over  the  said  obligation  or 
writing  obligatory,  to  the  said  George  Turner,  for  value  received  of  him. 
And  the  said  James  Cummings  further  in  fact  saith,  that  the  said  Joseph 
Lynn,  in  and  by  his  said  deed  of  assignment,  did  covenant  and  agree  to  and 
with  the  said  George  Turner  and  his  assigns,  that  the  sum  of  money  afore- 
said should  be  well  and  truly  paid  to  the  said  George  Turner,  or  his  assigns, 
agreeable  to  the  said  obligation  or  writing  obligatory,  as  by  the  same  deed 
of  assignment,  to  the  court  here  shown,  appears.     And  the  said  James  Cum-, 
mings  further  in  fact  saith,  that  the  said  George  Turner,  afterwards,  to  wit, 
on  the  18th  day  of  November,  in  the  year  last  aforesaid,  at  the  county  afore- 
said, the  said  sum  of  money  being  in  no  wise  paid  or  satisfied,  did,  by  his 
certain  deed  of  assignment,  on' the  said  obligation  or  writing  obligatory,  duly 
made  and  executed,  under  his  hand  and  seal,  before  two  credible  witnesses, 
assign,  indorse  and  make  over  the  said  obligation  or  writing  obligatory  to 
the  said  James  Campbell  and  Stephen  Kingston,  and  their  assigns,  for  value 
received  of  them,  and  by  the  same  deed  of  assignment,  the  said  George  did 
then  and  there  covenant  with  the  said  James  Campbell  and  Stephen  Kings- 
ton, and  their  assigns,  that  the  said  sum  of  money  should  be  well  and  truly 
paid  to  the  said  James  Campbell  and  Stephen  Kingston,  or  their  assigns, 
agreeable  to  the  said  obligation  or  writing  obligatory,  as  by  the  same  deed 
of  assignment,  to  the  court  here  shown,  appears.     And  the  said  James  Cum- 
mings further  in  fact  saith,  that  the  said  James  Campbell  and  Stephen 
Kingston,  afterwards,  to  wit,  on  the  eighteenth  day  of  December,  in  the 
year  last  aforesaid,  at  the  county  aforesaid,  the  said  sum  of  money  being  in 
no  wise  paid  or  satisfied,  by  their  certain  deed  of  assignment,  on  the  said  ob- 
ligation or  writing  obligatory,  duly  made  and  executed,  under  their  handa 
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and  sealS)  before  two  credible  ^witnesses,  did  asrlgn,  indorse  and  make 
over  the  obligation  or  writing  obligatory  to  the  said  James  Cummings, 
and  by  the  same  deed  of  assignment,  the  said  James  Campbell  and  Stephen 
Kingston  did  then  and  there  covenant  with  the  said  James  Cummings,  that 
the  said  sum  of  money  should  be  well  and  truly  paid  to  the  said  James  Cum- 
mings, agreeable  to  the  said  obligation  or  writing  obligatory,  as  by  the  same 
deed  of  assignment,  to  the  court  here  shown,  appears.  Yet  the  said  Nicholas 
Eyeleigh,  or  the  said  Joseph  Parker,  or  the  said  Joseph  Lynn,  or  the  said 
Greorge  Turner,  or  the  said  James  Campbell,  or  Stephen  Kingston,  the  sum 
of  money  aforesaid,  or  any  part  thereof,  to  the  said  James  Cummings,  al- 
though often  required,  hath  not  paid  ;  by  reason  whereof,  action  hath  ac- 
crued to  the  said  James  Cummings,  to  demand  and  have  the  said  sum  of 
money  of  and  from  the  said  Joseph  Lynn  :  nevertheless,  the  said  Joseph 
Lynn,  the  same  sum  of  money,  or  any  part  thereof,  to  the  said  James  Cum- 
mings, hath  not  paid,  although,  to  do  this,  the  said  Joseph  Lynn,  afterwards, 
to  wit,  on  the  19th  day  of  the  same  month  of  December,  in  the  year  last 
aforesaid,  at  the  county  aforesaid,  was,  by  the  said  James  Cummings  re- 
quired, but  the  same  to  him  to  pay  hath  hitherto  refused,  and  still  doth 
refuse  ;  to  the  damage  of  the  said  James  Cummings,  one  thousand  pounds, 
lawful  money  of  the  state  of  Pennsylvania  ;  and  thereof  he  bringeth  suit, 
Ac." 

The  defendant  craved  oyer  of  the  bond,  condition  and  assignments  stated 
in  the  declaration,  which  was  given  in  the  following  words  : 

^Sotah  Carolina. 

*^  Ksow  ALL  MEN,  by  these  presents,  that  I,  Nicholas  Eveleigh,  of  the  said 
state,  planter,  am  held  and  firmly  bound  unto  Lewis  Lestarjette,  merchant, 
in  the  full  and  just  sum  of  three  hundred  and  sixty-four  pounds,  twelve 
shillings,  sterling  money,  in  gold  or  silver  specie,  at  the  rate  of  four  shillings 
and  eight  pence  to  the  dollar,  or  one  pound,  one  shilling  and  nine  pence  to 
the  guinea,  to  be  paid  unto  the  said  Lewis  Lestarjette,  his  certain  attorney, 
executors,  administrators  or  assigns  :  to  which  payment  well  and  truly  to  be 
made  and  done,  I  bind  myself,  and  each  and  every  of  my  heirs,  executors 
and  administrators,  firmly  by  these  presents :  sealed  with  my  hand,  and 
dated  the  sixth  day  of  February,  in  the  year  of  our  Lord,  one  thousand 
seven  hundred  and  eighty-four^" 

"  The  condition  of  the  above  obligation  is  such,  that  if  the  above-bound 
Nicholas  Eveleigh,  his  heirs,  executors  or  administrators,  shall  and  do  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  above  named  Lewis  Lestarjette, 
his  certain  attorney,  executors,  administrators  or  assigns,  the  full  and  just 
mim  of  one  hundred  and  eighty-two  pounds,  six  shillings,  sterling  money, 
in  gold  and  silver  specie,  at  the  rate  of  four  shillings  and  eight  pence  to 
*4471  *^®  *dollar,  or  one  pound,  one  shilling  and  nine  pence  to  the  guinea, 

"'  with  interest  from  the  date  hereof,  on  or  before  the  first  day  of  Jan- 
uary, which  will  be  in  the  year  of  our  Lord,  one  thousand  seven  hundred 
and  eighty-five,  without  fraud  or  further  delay,  then  the  above  obligation 
to  be  void  and  of  non-effect,  or  else  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  N  Eyblbioh."  (L.  8.) 

in  the  presence  of 

John  McQumor* 
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"  N.  B. — This  bond  is  a  renewal  of  an  old  debt  contracted  by  CoL  N  Eve^ 
leigh,  to  Mr.  Jos.  Parker,  for  the  above  amount,  in  the  year  1780. 

L.  Lestabjsttk.'* 

"  I  do  hereby  assign  all  my  right,  title,  claim,  property  and  demand  of 
the  within  bond  to  Joseph  Lynn,  of  the  city  of  Philadelphia,  merchant,  for 
his  sole  use  and  benefit,  for  value  received,  12th  May  1784. 

Witness,  Jos.  Paekbb.**  (L.  S.) 

Cbopely  Rose, 

AUBXANDEB  MaJOB. 

"  I  do  hereby  assign,  at  the  request,  and  with  the  consent  of  the  above- 
signed  Joseph  Parker,  all  my  right,  title,  claim,  property  and  demand,  of,  in 
and  to  the  within  bond,  to  George  Turner,  of  Philadelphia,  for  his  sole  use 
and  benefit.     Value  received  of  him,  this  twenty-eighth  day  of  September 

Witness.  Joseph  Lynn."  (L.  8.) 

Jacob  Baejbb, 
Cad*  Mobbis. 

"  I  do  hereby  assign  all  my  right,  title,  claim,  property  and  demand  of,  in 
and  to  the  within  bond,  to  Messrs.  James  Campbell  and  Stephen  Kingston, 
of  Philadelphia,  merchants,  for  their  joint  use  and  benefit.  Value  of  them 
received,  this  eighteenth  day  of  November  1784. 

Witness.  G.  Titbnbb.**  (L.  S.) 

Alexaxdeb  JVIajob, 
Henry  M.  Van  Slingen. 

*  We  do  hereby  assign  all  our  right,  title,  claim,  interest,  property  and 
demand,  of,  in  and  to  the  within  bond,  to  James  Cummings,  of  Charleston, 
merchant,  for  his  use  and  benefit.  Value  received  in  account  with  him, 
Philadelphia,  18th  December  1784. 

Witness.  Jakes  Campbell.         (L.  S.) 

James  Rankin,  Stephen  Kingston."   (L.  S.) 

Alexandeb  Ma  job. 

*Upon  this,  the  defendant  demurred,  for  the  variance  between  the  r*4^« 
covenants  stated  and  assigned  in  the  declaration,  and  the  covenants  ^ 
appearing  upon  oyer  of  the  bond,  condition  and  assignments  :  and  upon  a 
joinder  in  demurrer,  the  question  was  brought  before  the  court,  whether  this 
action  of  covenant  could  be  maintained  on  Lynn's  assignment  ?  which  was 
argued  at  the  last  term,  by  Tilghman  and  Sergeant^  for  the  defendant,  and 
Lewis  and  IngersoUy  for  the  plaintiff. 

For  the  defendant  it  was  contended,  in  support  of  the  demurrer,  that 
the  assignment  by  Parker  was  not  within  the  act  of  assembly  (1  Sm.  Laws 
90),  for  Lestarjette  was  the  legal  obligee,  and  Parker  only  the  obligee  in 
interest ;  and  as  no  suit  could  have  been  maintained  in  Parker's  name, 
arguments  drawn  from  the  act  cannot  apply  to  support  the  present  action, 
but  the  assignment  must  be  considered  as  made  at  common  law. 

That  although  Turner  might  have  sued  Lynn,  yet,  as  it  was  only  an 
equitable  assigmaent,  which  is  the  case  in  respect  to  all  ehoses  in  actianf 
where  positiye  ]aw  does  not  interpose,  Turner's  assignee  could  not  supporl 
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such  •a  action.  2  Ves.  181 ;  1  P.  Wms.  252  ;  2  W.  'Jlack.  1140  ;  Cro.  Jac 
179.  The  assignment  is  only  an  authority  to  re(  -Ave  the  money  ;  or,  at 
most,  a  covenant,  that,  if  Lynn  received  it,  he  woulc  pay  it  to  his  assignee. 
There  is  nothing  like  an  express  covenant  on  the  part  of  Lynn  ;  though, 
relying  on  the  word  assigned,  it  will,  perhaps,  be  contended,  that  there  is  an 
implied  covenant.  But  that  (as  it  is  already  observed)  is  only  an  authority 
to  receive  the  money  ;  and  the  assignor  can  be  guilty  of  no  breach,  unless 
he  interferes  with  the  recovery  of  his  assignee.  1  Ld.  Rayra.  633  ;  3  KelL\ 
304;  2Ld.  Raym.  1242  ;  12  Mod.  553  ;  lid.  113.  The  law,  indeed,  will  make 
a  covenant,  where  a  man  contravenes  his  agreement,  by  deed  under  hand 
and  seal.  See  11  Mod.  171  ;  Cro.  Eliz.  157.  But  no  action  of  covenant  has 
ever  been  brought,  in  England,  by  the  assignee  of  a  bond,  against  the 
assignor ;  which  furnishes  a  strong  argument  that  no  such  action  will  lie. 
1  Ld.  Raym.  683  ;  12  Mod.  553.  And  there  has  been  no  judgment  of  any 
court  in  Pennsylvania  upon  this  point.  The  law  is  clear  with  respect  to 
chattels  in  possession,  that  then  an  express  warranty  is  necessary.  2  Salk. 
210  ;  1  Str.  459.  See  Bull.  N.  P.  272.  Promissory  notes  are  assignable  to 
this  effect,  by  positive  statute  ;  for,  at  common  law,  the  indorsee  could  not 
sue  the  indorser,  in  his  own  name.     (See  1  Sm.  Laws,  90.) 

That,  at  least,  due  diligence  ought  to  have  been  used  to  obtain  the  money 
from  the  obligor,  as  in  the  case  of  bills  of  exchange  or  promissory  notes, 
where  a  demand  should  not  only  be  proved,  but  alleged,  or  it  would  be  fatal 
on  a  writ  of  error.  See  Doug.  679.  In  the  present  case,  no  action  was  ever 
brought,  nor  any  other  attempt  alleged  to  have  been  made,  for  the  recovery 
of  the  money,  from  the  person  who  was  originally  bound  to  pay  it. 

^  ,  *For  the  plaintiff,  in  answer  to  these  objections,  it  was  insisted, 
-»  that  the  assignment  was  under  the  act  of  assembly  ;  and  the  f oUov/ing 
books  were  cited  :  1  Bac.  Abr.  527-30  ;  2  Com.  Dig.  560,  a,  4  ;  2  W. 
Black.  1640  ;  Ld.Raym.  442  ;  1  Salk.  133.  That,  by  all  the  cases  cited,  it 
appeared,  that  the  word  assigned  amounts  to  a  covenant  that  the  money 
shall  be  paid  ;  that  it  was  immaterial,  whether  the  assignment  was  legally 
made  to  Lynn  or  not ;  since,  if  he  had  assigned  what  he  had  not  a  right  to 
assign,  that  would,  in  itself,  be  a  breach,  to  support  an  action  of  covenant ; 
that  a  bill,  originally  negotiable,  will  be  so  in  ihe  hands  of  every  indorsee, 
although  the  indorsement  should  not  be  to  order.  1  W.  Bl.  295  ;  1  Str.  557. 
And  that  as  this  bond  was  assignable  in  its  nature,  by  virtue  of  an  act  of 
assembly,  the  defendant,  having  undertaken  to  assign  it,  rendered  himself 
liable,  in  an  action  of  covenant,  to  every  subsequent  assignee.  And  that,  if 
a  demand  was  at  all  necessary,  it  sufficiently  appeared  in  the  general  allega- 
tion in  the  declaration. 

The  Chibp  Justice  now  delivered  the  unanimous  opinion  of  the  court : 
That  the  assignment  by  Joseph  Parker  to  Joseph  Lynn  was  not  an  assign- 
ment according  to  the  act  of  assembly  (1  State  Laws  77),  but  only  a  transfer 
of  the  equitable  interest  in  the  bond  ;  and  that  Joseph  Lynn  could  not,  by 
virtue  thereof,  maintain  an  action  against  the  obligor,  in  his  own  name.  The 
bond  was  payable  to  Lestarjette  ;  and,  although  Parker  might  have  released 
it,  it  could  only,  at  common  law,  be  sued  or  assigned  by  the  former.  See 
Jenk.  Cent.  221,  ca.  75. 

That  Joseph  Lynn,  the  defendant,  only  assigned  his  ^quUabU  interest  in 
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the  bond  to  Greorge  Turner.  It  appears,  indeed,  manifestly,  by  the  previous 
assignment  of  Jacob  Parker  (which  was  equally  known  to  Turner  and  to 
Lynn),  that  he  had  no  other  interest  to  assign.  It  is,  therefore,  the  mere 
transfer  of  a  chose  in  action :  and  even  if  an  action  of  covenant  might  have 
been  brought  by  George  Turner  against  Lynn,  on  the  word  assigned  /  yet 
no  such  action  could  be  maintained  against  him,  by  the  present  plaintiffs,  as 
Lynn's  assignment  is  not  made  to  George  Turner  and  his  assigns. 

That  the  covenant  implied  by  the  word  assignedy  extends  only  to  this, 
that  the  assignee  should  receive  the  money  from  the  obligor  to  his  own  use  ; 
and  if  the  obligee  should  receive  it,  that,  then  the  assignor  would  be  answer- 
able over  for  it. 

By  thb  Coubt. — ^For  these  reasons,  let  judgment  be  entered  for  the  de- 
fendant, (a) 


QUESNEL  V.  MUSST. 

Effect  of  a  general  power  of  aUomey. 

A  general  power  of  attorney  empowers  the  agent  to  exercise  a  general  release,  in  the  name  of  his 
prindpaJ. 

The  defendant  was  brought  before  the  court  on  a  habeas  corpus^  when 
the  following  facts  appeared  :  That  this  suit  *had  been  instituted  t^^kq 
against  him  by  Mr.  Vanuxem,  under  the  authority  of  a  special  letter  *- 
of  attorney  from  the  plaintiff,  who  resided  in  one  of  the  United  States  ;  that 
the  day  after  judgment  had  been  obtained,  another  person  arrived  with  a 
general  power  of  attorney  from  the  plaintiff,  and  that  this  person,  without 
consulting  Mr.  Vanuxem,  settled  with  the  defendant,  to  whom  he  gave  a 
general  release,  in  the  name  of  his  constituent.  It  appeared  also,  that  the 
latter  power  of  attorney  was  only  authenticated  by  proof  of  the  handwriting 
of  the  party,  and  of  the  subscribing  witnesses,  before  the  mayor  of  this 
city. 

Lewis  moved,  that  the  defendant  might  be  discharged,  by  virtue  of  the 
release. 

Du  Ponceau  objected  :  1st,  That  the  authentication  of  the  general  power 
of  attorney  was  not  agreeable  to  the  act  of  assembly:  and  2d,  ThaX  2l general 
power  is  not  a  revocation  of  a  special  one. 

Lewis  answered,  that  the  question  was  not,  whether  a  general  power  is  a 
revocation  of  the  special  one  ;  but  whether  it  was  a  sufficient  authority  for 
granting  the  release.  On  this,  he  said,  there  could  be  no  doubt ;  and  with 
respect  to  the  mode  of  authentication,  he  observed,  that  the  act  of  assembly 
relates  only  to  powers  executed  in  a  foreign  country,  and  leaves  the  matter 
here  to  common-law  proof. 

(a)  The  decision  in  this  case  is  said  by  Judge  Duncan  (in  Folwell  v.  Beaver,  18  S. 
k  R.  816),  to  have  "been  the  acknowledged  law  ever  since;"  and  he  added,  "if  it  were 
res  Integra^  I,  for  my  own  part,  would  give  no  further  effect  to  the  word  assi^ned.*^  In 
Folwell  V,  Beaver,  it  was  held,  that  the  indorsement  in  blank  by  the  payee  of  a  sealed 
note,  did  not  make  him  liable  to  the  holder.  See  also  Elliot  v.  Miller,  Addis.  269 ;  Gra* 
ham  V.  Gondy,  Id.  55,  and  the  note  to  Wheeler  v,  Hughes,  anU^  p.  23. 
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Thk  Coubt  were  of  opinion,  that  the  general  power  was  sufficient  for 
the  purpose  of  the  release  ;  and  having  directed  the  person  acting  under  it, 
to  enter  an  acknowledgment  of  satisfaction  on  the  record,  they  ordered  the 
defendant  to  be  discharged. 

HooTON  V.  "Will. 
Relation  of  jvdgmerU. 

Hdd,  that  a  judgment  related  back  to  the  fiist  day  of  the  term,  bo  as  to  exclude  a  domestic 

attachment. 

Domestic  Attachment.  This  cause  being  removed  by  certiorari  from 
the  common  pleas,  now  came  before  the  court,  on  the  following  case,  stated 
for  their  opinion  : 

"The  term  of  September,  in  the  common  pleas  for  the  county  of  Phila- 
delphia, in  the  year  of  our  Lord  1782,  began  on  the  4th  day  of  September, 
and  on  the  16th  day  of  September,  in  the  same  year,  judgment  was  entered 
in  the  court  aforesaid,  in  an  action  then  depending  at  the  suit  of  the  plaintiff, 
above  named,  against  John  Lsvinz,  whicli  action  had  been  brought  to  the 
term  of  June,  in  the  same  year.  On  the  fifth  day  of  the  same  month  of 
September,  a  domestic  attachment  issued  out  of  the  same  court,  at  the  suit 
of  John  McFarland  against  the  said  John  Lcvinz,  and  was  served  on  the 
lands  of  the  defendant,  on  the  same  day,  at  11  o'clock  in  the  morning.  No 
auditors  were  ever  appointed,  nor  any  other  proceedings  had,  under  the  said 
attachment,  until  a  similar  case  was  stated  for  the  opinion  of  the  court  of 
conmion  pleas  for  the  county  aforesaid,  the  9th  day  of  November,  in  the 
♦4.511  y®*^  ^^  ^^^  *Lord  1784.  At  the  time  of  rendering  the  judgment 
^  aforesaid,  the  said  John  Levinz  was  seised  of  the  aforesaid  lands  in 
fee,  and  so  continued  until  the  same  were  sold  under  the  same  judgment,  by 
the  said  William  Will,  as  sheriff  of  the  county,  in  whose  hands  the  money 
remains.  The  question  submitted  to  the  court  is,  whether  the  said  Benjamin 
Hooton,  or  the  said  John  McFarland,  is  entitled  to  receive  the  money  from 
the  sheriff  ?'' 

The  case  was  argued,  at  the  last  term,  by  Xewis,  for  the  plaintiff,  and 
IngersoU^  for  the  defendant,  when  two  questions  were  made  :  1st.  Whether 
Hooton's  judgment  related  to  the  first  day  of  the  term,  so  as  to  exclude  the 
domestic  attachment,  in  his  favor  ?  And  2d.  Whether  the  domestic  attach- 
ment, for  want  of  the  regular  continuances,  was  not  out  of  court  ? 

Lewis  contended  :  1st.  That  the  act  of  assembly,  and  English  statute, 
with  respect  to  docketing  judgments,  extend  only  in  favor  of  subsequent 
purchasers  for  a  valuable  consideration.  (1  Sm.  L.  390.)  3  Black.  Com.  420  ; 
14  Yin.  tit.  Judgment,  616  ;  Cro.  Car.;  s.  c.  Het.  72.  Under  the  bankrupt 
laws,  there  is  a  relation  to  the  time  of  the  act  of  bankruptcy  ;  and  yet  the 
legal  relation  of  a  judgment  to  the  first  day  of  the  term,  was  held  sufficient 
to  defeat  the  claim  of  the  commissioners.     Sid.  271;  Skin.  257. 

2d.  That  from  the  case  stated,  it  does  not  appear  that  audit<»^  have  been 
appointed  under  the  domestic  attachment.  This,  however,  is  not  so  material, 
as  that  there  is  no  continuance  of  the  cause.  There  is  not,  indeed,  any  law 
which  directs  a  judgment  in  a  domestic  attachment ;  bat  since,  on  tiie  report 
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of  the  auditors,  the  business  is  to  be  settled,  until  that  is  done,  it  is  necessary 
to  continue  the  action  ;  as  in  the  cases  of  a  writ  of  partition^  and  an  aotion 
of  account.     (See  1  Sm.  L.  218.) 

IngeraoUy  on  the  first  point,  adverted  to  the  opinion  of  the  court  of  com- 
mon pleas  (see  ante,  p.  187),  and  urged,  that  the  domestic  attachment  law  (1 
State  Laws,  126),  was  to  be  considered  as  applying  to  an  insolvent  debtor, 
the  great  outlines  of  law  with  respect  to  a  bankrupt.  From  the  moment 
that  the  attachment  is  in  the  hands  of  the  sheriff,  the  property  ceases  to  be 
the  defendant's,  and  must  be  disposed  of  agreeable  to  the  act.  See  Comb.  33; 
Skin.  267.  Under  a  commission  of  bankrupts,  which  is  thus  analogous  to  the 
domestic  attachment,  creditors  are  to  be  considered  as  purchasers,  and  noth- 
ing can  exclude  a  general  distribution,  but  an  execution  executed.  See  Co. 
Bank.  Law.  Fictions,  indeed,  ought  never  to  be  allowed  to  work  an  injury  ; 
but  if  the  technical  relation  of  a  judgment  to  the  first  day  of  the  term,  were 
suffered,  in  a  case  of  this  nature,  all  the  expense  and  trouble  of  a  domestic 
attachment  would  be  rendered  oppressive  and  nugatory. 

*2d.  With  respect  to  the  second  point,  the  act  of  assembly  as  to  r,|t . -o 
the  appointment  of  auditors,  is  merely  directory ;  and  continuances  ^ 
are  matters  of  mere  form,  which  may  be  entered  at  any  time  ;  so  that  the 
court  will  even  presume  it  to  have  been  done.  2  Har.  C.  P.  312  ;  1  Str. 
139  ;  2  Bam.  Not.  172;  1  Sid.  63,  60.  See  18  Vin.  tit.  Purchaser  ;  Prec.  in 
Chan.  478 ;  Schlosaer  v.  Leshefr,  ante,  p.  411. 

LewiSy  in  reply,  still  urged,  that  the  acts  for  docketing  judgments  and 
recording  deeds,  were  only  made  in  favor  of  purchasers,  and,  although, 
generally  speaking,  every  man  who  does  not  take  by  descent,  is  called  in 
law,  a  purchaser,  he  contended,  that  the  object  of  those  acts  was  not  of  that 
general  import,  but  merely  to  secure  persons  who  had  paid  an  actual  and 
immediate  consideration  for  the  premises,  and  not  to  aid  those  who,  by 
process  of  law,  were  endeavoring  to  recover  an  antecedent  debt,  which  was 
the  case  in  a  domestic  attachment.  The  attachment,  when  levied,  is  binding 
between  the  parties  ;  but  it  does  not  affect  the  legal  relation  of  a  judgment 
obtained  by  another  person  ;  and  the  case  cited  from  Co.  B.  L.,  is  that  of  an 
execution  taken  out,  but  not  levied.   See  Prec.  in  Chan.  478. 

With  respect  to  the  omission  of  continuances,  he  answered,  that  if  there 
was  anything  to  enter  them  from,  and  day  has  been  given  to  the  defendant, 
from  time  to  time,  then  the  doctrine  and  authorities  of  the  adverse  counsel 
would  apply.  But  he  insisted,  that  where  day  was  given  to  the  defendant, 
and  afterwards,  nothing  was  done  in  the  cause,  the  continuances  could  not 
be  arbitrarily  entered,  in  the  manner  suggested  by  the  defendant's  counseL 

After  consideration,  the  Chief  Justigb  delivered  the  opinion  of  the 
CouBT,  in  which  he  declared,  that  he  and  his  brethren  were  unanimously  of 
opinion  with  the  plaintiff,  on  the  case  stated;  and  directed  judgment  to  be 
entered  accordingly. 

Judgment  for  the  plaintiff.(a) 

(a)  See  the  note  to  Hooton  v.  WOL  cvntt^  p.  187. 
I  Daix.— 30  4W 
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Set-off. 

The  aBsignee  of  a  bond  given  by  an  insolvent,  who  obtained  his  discharge  after  tiie  boiii  became 
due,  may  set  off  the  bond  against  the  prioe  of  goods  purchased  by  him  of  tlie  obligor,  atthongli 
the  latter  had  no  notice  of  the  assignment,  at  the  time  of  the  purchase  of  the  goods. 

Kuhn  9.  Primer,  ofuJU^  p.  226,  reversed. 

Ebbob  from  the  Common  Pleas  of  Philadelphia  county.  On  the  trial  of 
the  cause  below  (see  arUe^  p.  225),  a  bill  of  exceptions  was  taken  to  the  opin- 
ion of  the  court,  in  the  following  words  : 

'^  Trespass  but  U  caae^  in  the  common  pleas,  Philadelphia  county ;  and 
now,  the  6th  day  of  February  1788,  upon  the  trial  of  this  cause,  the  counsel 
for  the  defendant,  under  the  pleas  of  non  assumpsit^  payment  and  defalca- 
tion, and  in  order  to  maintain  the  same  issue,  offered  to  give  in  evidence  a 
certain  bond  or  obligation  of  the  said  Ludwig  Kuhn  {prout  obligation), 
assigned  {prout  assignment),  entered  into  by  the  said  plaintiff,  before  his 
dischargee  under  the  insolvent  act,  and  prayed  that  the  moneys  thereon 
4ue  nught  be  defalked  ag^inBt  L  Ld  Ludwig  Kuho^s  demand. 
-■  which,  it  was  argued,  had  commenced  after  his  said  discharge.  To 
this  the  counsel  for  the  plaintiff  objected,  and  prayed  the  court  not  to  admit 
the  same  obligation  and  assignment  thereof  in  evidence  ;  to  which  the  court 
assented,  and  overruled  the  testimony.  Whereupon,  the  said  counsel  for 
the  defendant  did,  then  and  there,  on  behalf  of  said  defendant,  except 
to  the  said  opinion  of  the  court,  and  did,  then  and  there,  request  of  the  said 
court  to  put  their  seals  to  this  bill  of  exceptions,  which  was  granted  accord- 
ingly." 

To  the  bill  of  exceptions,  a  memorandum  was  subjoined  by  the  counsel, 
on  both  sides,  stating,  that  the  plaintiff  below  had  notice  of  the  bond  and 
assignment,  before  the  suit  brought,  but  not  before  the  sale  and  delivery  of 
the  goods  by  him  to  the  defendant. 

The  refusal  of  the  court  of  common  pleas  to  permit  the  bond  and  assign- 
ment to  be  given  in  evidence,  was  the  error  now  alleged  ;  and  on  the  26th 
of  September,  the  case  was  argued  by  Levy^  for  the  plaintiff  in  error,  and 
Sergeanty  for  the  defendant. 

Levy. — Before  the  acts  of  assembly  are  particularly  examined,  it  may  be 
proper  to  consider  some  of  the  inconveniences  that  existed,  in  such  cases,  at 
common  law.  Goods  delivered  in  part  might,  perhaps,  be  given  in  evidence 
in  an  action  of  assumpsit^  by  way  of  mitigating  the  damages,  but  not  under 
a  plea  of  pa]rment  to  a  specialty  ;  nor  could  the  defendant  discount  any  note, 
bill,  bond,  recognisance  or  judgment  entered  into  by,  or  obtained  against, 
the  plaintiff.  This  necessarily  multiplied  suits  and  costs ;  and  it  often 
happened,  that  a  plaintiff,  in  desperate  circumstances,  recovered  against  a 
defendant  to  whom  he  was,  in  fact,  indebted  in  a  greater  sum.  If,  indeed 
by  accidental  circumstances,  his  action  was  brought  to  a  conclusion,  earlier 
than  the  defendant's  cross-action,  he  might  receive  the  money,  and  for  his 
larger  debt,  become  utterly  insolvent,  by  the  time  the  defendant  had  obtained 
a  judgment. 

Inconveniences  of  this  kind  have  been  perceived  by  the  legislature,  or 
judicial  power,  of  the  most  enlightened  nations,  and  a  remedy,  in  a  greater 
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or  less  degree,  provided  (See  Lord  Kaim.  Prin.  of  Eq.  201,  2,  8,  4,  5)  ;  and 
in  England,  even  before  the  statutes  had  given  relief  in  the  courts  of 
common  law,  the  courts  of  equity  endeavored  to  provide  for  such  cases. 
Show.  Ca.  in  Pari  17  ;  1  Vem.  121-2  ;  2  Id.  428-9,  Case  390  ;  2  P.  Wras. 
128. 

In  Ppunsylvania,  there  are  two  acts  of  assembly  that  treat  of  this  subject 
(1  Sm.  Laws,  49,  and  Ibid.  185).  It  is  observable,  that  the  first  general 
provision  by  the  former  act,  passed  in  1706,  was  twenty-two  years  previous 
to  the  first  general  provision  of  the  same  nature  in  England,  which  was  not 
till  the  2  Geo.  7Z,  c,  22,  §  13.  The  latter  act  of  assembly,  however,  is 
copied,  almost  verbatim^  from  the  2  Geo.  II.,  c.  22,  and  is  posterior  in  point 
of  time. 

These  two  acts  of  assembly,  made  in  pari  mcUeria,  are,  then,  to  be  con- 
sidered as  remedial  laws,  and  must  receive  a  liberal  construction  :  *and,  r^^ . . . 
as  they  declare,  that  where  two  are  indebted  to  each  other,  they  may  L 
set  off  their  demands,  it  only  remains  to  investigate  the  objections  which  are 
urged  against  the  defalcation  contended  for,  on  behalf  of  the  plaintiff  in 
error. 

The  plaintiff  below,  in  effect,  says,  that  he  has  obtained  the  benefit  of 
the  insolvent  act ;  and  if  he  is  compelled  to  pay  or  allow  this  bond  in 
discount,  his  property  is  taken  away  to  pay  his  old  debts.  This  is  true  ; 
but  it  is  to  be  answered,  by  remarking,  that  the  very  insolvent  act,  on 
which  he  relies  for  the  protection  of  his  person,  makes  his  future  efforts 
liable  for  debts  preceding  his  discharge  ;  and  herein  consists  the  weU-known 
distinction  between  bankruptcy  and  insolvency.  See  1  State  Laws  164, 
§  7  (1  Sm.  Laws,  181);  Jenk.  Cent.  256,  Case  49.  This  was  the  condition 
upon  which  he  obtained  his  liberty ;  and  having  obtained  it,  shall  he  be 
thus  allowed  to  evade  the  condition  ?  As,  upon  an  execution  against  him, 
his  effects  would  be  liable,  it  can  make  no  odds  to  him,  in  point  of  justice, 
whether  his  creditor  obtains  payment  by  a  cross-suit,  or  by  defalcation. 
By  the  former  mode,  indeed,  he  might  have  an  opportunity  of  secreting  his 
effects,  the  moment  that  they  were  recovered  in  the  action  brought  by  him, 
and  thus  prevent  his  creditor  from  deriving  any  benefit  by  a  subsequent 
judgment  and  execution.  Such  practices,  however,  have  been  too  frequent 
to  escape  notice,  and  are  too  flagrant  to  be  countenanced  and  supported  in  a 
court  of  law.  Besides,  the  right  of  set-off  is  far  more  material  against  an 
insolvent  debtor  than  ^ny  other  person  ;  for  it  is  contrary  to  conscience,  that 
he  should  recover  against  those  to  whom  he  is,  in  truth,  indebted  in  an  equal 
or  larger  sum.     2  P.  Wms.  129. 

But  the  plaintiff  below  may  also  urge,  that  the  plaintiff  in  error  is  an 
assignee  with  whom  he  never  dealt  (see  1  State  Laws,  48),  and,  endeavor  to 
establish  an  analogy  between  his  case,  and  that  of  a  debt  due  to  a  man  in 
right  of  his  wife,  which  cannot  be  set  off  in  an  action  against  the  husband 
on  his  own  bond.  Bull.  N.  P.  179.  The  reason,  however,  is  essentially 
different.  What  is  due  to  a  husband  in  right  of  his  wife,  he  must  sue  for  in 
the  name  of  himself  and  wife  ;  and  as  discount  is  in  the  nature  of  a  suit,  to 
permit  the  set-off,  in  the  case  alluded  to,  would  be  adding  a  party  to  the  suit, 
that  is,  the  wife,  who  was  not  named  in  the  writ.  Besides,  debts  due  to  the 
wife  are  not  absolutely  vested  in  the  husband  ;  for  if  he  does  not  reduce 
them  into  possession,  they  survive  to  her,  and  do  not  go  to  his  executors. 
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Bat  the  second  act  of  assembly  does  not  say  anything  with  reject  to  the 
party's  dealing  together  ;  and  even  if  there  were  any  force  in  an  objection 
grounded  on  those  words,  the  answer  would  be  easy,  that  the  assignee  o/ 
a  negotiable,  or  assignable  instrument,  is  as  much  contracted  with,  by  the 
words  of  the  obligation,  "and  his  assigns  "  as  the  original  obligee;  and,  under 
the  act  of  assembly,  he  is  equally  the  "  creditor  "  of  the  obligor.  See  1  State 
Laws,  165. 

^  ,  *To  illustrate  this  argument,  suppose  that  C.  gives  his  bond  to  D., 
J  which  D.  assigns  to  A.  :  A.  gives  his  bond  to  E.,  which  E.  assigns  to 
C. :  A.  then  sues  C.  They  are  both  assignees  :  what  motive  of  policy,  what 
principle  of  construction,  could,  in  this  case,  preclude  a  discount  ?  It  is  the 
object  of  law,  to  put  an  end  to  strifes  ;  and  the  courts  of  justice  are  ever 
anxious  to  prevent  an  unnecessary  circuity  of  action.  Under  the  statute  of 
2  Oeo.  IL^  which  is  in  the  same  words  with  the  acts  of  Pennsylvania,  the 
judges  of  England  have  permitted  an  indorsement,  after  the  suit  brought,  to 
be  discounted ;  the  practice  requiring  only  that  it  shall  be  proved  to  have 
been  made  "  before  plea  pleaded."    Crompt.  Pract.  161.    And  the  case  in 

2  Strange  1234,  makes  no  question,  whether  an  assignee  may  discount,  bnt 
merely  turns  upon  the  time  of  indorsement. 

The  objection,  that  the  allowance  of  such  accounts  would  be  the  means 
of  preventing  insolvent  debtors  from  obtaining  a  subsistence,  goes  much  too 
deep  :  it  is  considering  inconveniences  arising  on  a  question  which  clear,  and 
positive  law  has  determined  ;  for  the  act  of  assembly  says,  that  the  future 
effects  of  an  insolvent  debtor  shall  be  liable  to  the  payment  of  his  old  debts  ; 
and  the  judges  of  the  courts  of  common  law  have  extended  the  principle  of 
discount,  by  a  most  liberal  equity,  far  beyond  the  words  of  the  statute  in 
England.    2  Bl.  Rep.  869. 

Sergeant,  for  the  defendant  in  error,  contended,  that  the  attempt  to  pay 
for  goods,  by  the  bond  of  an  insolvent  debtor,  purchased  at  five  shillings  in 
the  pound,  or  perhaps,  obtained  without  any  consideration,  was  in  itself 
an  act  against  conscience ;  that  no  case  could  be  shown  of  a  discount 
allowed  upon  an  indorsement  made  after  the  action  brought ;  for,  Cromp. 
IGl,  is  not  a  sufficient  authority  ;  that  the  rule  of  retaining,  where  there  are 
mutual  debts,  did  not  apply  ;  and  that  a  set-off  must  be  of  a  demand  in  the 
defendant's  own  right.  He  cited  8  Vin.  667  ;  Bro.  (Debt)  pi.  170  ;  s.  c. 
Ibid;  (Condition)  pi.  181;  1  State  Laws  48;  3  Black.  304  ;  2  Oeo.  11.^  c.  22  ; 

3  Geo.  Il.y  c.  24  ;   Bull.  N.  P.  179. 

On  the  3d  of  October,  the  Chief  Justice,  after  stating  the  case,  delivered 
the  opinion  of  the  court  to  the  following  effect : 

McKean,  Chief  Justice. — ^As  a  discharge  under  the  insolvent  laws,  while 
it  exempts  the  person  from  future  molestation,  leaves  the  effects  of  the 
defendant  for  ever  liable  to  the  demands  of  his  creditors,  the  discharge 
obtained  by  the  defendant  in  error  can  have  no  operation  in  the  decision 
uf  this  cause. 

A  question  has  been  made,  whether  the  plaintiff  in  error  might  have  de- 
falked his  bond,  under  the  English  statutes  ;  the  first  of  which  takes  notice 
of  mutual  debts,  Ac.  The  judges  there,  were,  indeed,  of  opinion,  that  only 
debts  of  the  same  dignity  could  be  set  off  ;  but  for  this,  I  can  discover  no 
good  and  satisfactory  reason  ;  and  a  remedy  was  afterwarda  provided  by  a 
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subsequent  statute,  which  declares,  that  debts  of  different  L^t'jires  may  be 
defalked. 

The  true  ground,  however,  for  the  decision  of  this  cause,  arises  from  the 
construction  of  the  several  acts  of  assembly  for  the  relief  *of  insolv-  r^tiKa 
ent  debtors,  for  the  assigning  of  bonds,  and  for  defalcation  ;  and  the  *■ 
last  of  these  acts  says,  that  "  if  two  or  more  dealing  together  (which  words 
are  not  to  be  found  in  either  of  the  English  statutes)  be  indebted  to  each 
other,  upon  bonds,  <fcc.,"  when  an  action  is  commenced,  the  defendant  may 
plead  pa]rment,  and  give  his  bond,  &c.,  in  evidence  against  the  plaintiff's 
demand. 

If  then,  the  obligee  could  have  defalked  the  bond  in  question  (of  which, 
we  think,  no  doubt  can  reasonably  be  entertained),  and  he  has  legally  as- 
signed all  his  right  and  interest  in  it  to  the  plaintiff  in  error,  why  should  not 
the  assignee  be  entitled  to  the  same  advantage,  since  the  act  for  the  assign- 
ment of  bonds  has  placed  him  on  the  same  footing. 

There  is  another  clause  in  the  defalcation  act,  which  provides,  that 
where  a  plaintiff  and  defendant  have  accounts  to  produce  one  against 
another,  they  may  refer  them,  and  the  report  of  the  referees  shall  have  the 
effect  of  a  verdict ;  now,  although  the  words  are  confined  to  the  case  of 
accounts,  yet  the  construction  of  the  act  has  liberally  extended  the  right  and 
benefit  of  such  a  reference,  to  every  other  cause  of  action.  For  the  sake  of 
justice,  and  to  prevent  an  odious  multiplication  of  suits,  we  think,  that  the 
same  liberality  should  be  exercised  in  the  case  before  us;  and  are  unanimously 
of  opinion,  that  the  judgment  of  the  court  below  ought  to  be  reversed,  (a) 

Judgment  reversed. 


GByflMB  et  (U.j  administrators,  v.  Habbis. 
Foreign  UUers  of  odministraHon, 

Letters  of  administration,  granted  by  the  archbishop  of  York,  in  England,  vr*  not  a  sufficfeut 
authority  to  maintain  an  action  in  this  state. 

This  cause  came  before  the  court  on  a  case  stated,  which  was,  in  sub- 
stance, as  follows  : — ^The  intestate,  John  Grceme,  in  his  lifetime,  to  wit,  in 
December  term,  1772,  obtained  a  judgment  against  the  defendant,  in  a  plea 
of  debt,  in  the  county  court  of  common  pleas  of  Philadelphia.  He  after- 
wards died,  being  resident,  at  the  time  of  his  death,  in  Great  Britain,  of 
which  kingdom  he  was  a  subject.  Upon  his  decease,  the  plaintiffs  obtained 
letters  of  administration  from  the  archbishop  of  York,  in  the  said  king- 
dom, which  bore  date  the  25th  of  June  1784  ;  but  to  this  action,  which 
was  a  scire  facias  to  revive  the  above-mentioned  judgment,  the  defendant 
pleaded  that  the  plaintiffs  never  were  administrators  ;  issue  was  thereupon 
joined  ;  and  this  question  submitted  to  the  opinion  of  the  court,  whether 


(a)  See  Boinod  v,'  Pelosi,  2  Dall.  43  ;  Jacoby  v.  Guier,  6  S.  A  R.  448 ;  Wilmarth  «. 
MouQtford,  8  Id.  124 ;  Richter  v,  Selin,  Id.  425 ;  Marshal  a,  Sheridan,  10  Id.  268. 

1  Thompson  v.  McClelland,  29  Penn.  St.  476.  Speers  v.  Sterrett,  Id.  192.  And  see  Russell  v 
But  the  holder  of  an  assigned  claim  must  show  Spear,  4  W.  N.  0.  476 ;  Kessler  v.  Angh,  2  Id 
th  It  it  was  assigned  to  him,  before  suit  brought.     28. 
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under  the  authority  of  the  letters  of  admiuistration  granted  zj  the  arch- 
bishop of  York,  the  plaintiffs  could  maintain  the  present  action  ? 

The  point  was  argued,  on  the  26th  of  September,  by  JRawle^  for  the 
^plaintiffs,  and  Sergeant  and  Swift,  for  the  defendant. 

Rawle  relied  on  the  act  of  assembly,  which  declares,  that  letters  of  ad- 
^,.-,^-1  ministration  granted  out  of  the  province  were  sufficient  for  the  *pur- 
-*  pose  of  bringing  actions  (1  Sm.  L.  33).  He  urged,  that  this  law,  as 
well  as  other  laws  of  the  province,  was  recognised  and  confirmed  by  the  act 
of  the  28th  of  January  1777  ;  that  such  letters  of  administration  were  a 
competent  authority  by  the  law  of  nations  (Godb.  33,  47)  ;  and  that  it  had 
been  determined  in  a  sister  state,  that  letters  of  administration  granted  in 
New  York,  were  sufficient  to  maintain  actions  in  Connecticut.    Kirby  270. 

Sergeant  and  Swift  contended,  that  the  necessary  operation  of  the  revo- 
lution, had  altered  the  law  declared  in  the  act  of  assembly,  and  the  words 
"  out  of  the  province,"  were  evidently  meant  of  places  within  the  British 
dominions.  They  urged,  that  this  was  an  attempt  to  give  more  force  to 
the  letters  of  administration,  than  they  would  be  entitled  to  even  in  the 
British  dominions ;  for,  if  there  were  bona  notabilia  in  England,  and  in 
Ireland,  letters  of  administration  must  be  taken  out  in  both  kingdoms  (2 
Bac.  Abr.  399;  11  Vin.  69,  pi.  6  ;  Id.  74,  pi.  1);  or,  even  if  there  were  bona 
notabilia  in  two  different  provinces,  as  Canterbury  and  York,  letters  of  ad- 
ministration must  be  granted  in  each.  Palm.  163.  The  arguments  ah  in- 
convenientiy  are  likewise  in  favor  of  the  defendant  :  for  if  this  authority 
is  good,  the  creditors  of  the  intestate  must  pursue  the  administrators  in 
England,  or  any  foreign  country,  where  the  law  differs  with  respect  to  the 
priority  of  debts.  Besides,  the  security  given  by  administrators,  is  only 
with  relation  to  the  apparent  value  of  the  personal  estate  where  adminis- 
tration  is  granted.  See  ^  State  Laws,  41 ;  Art.  of  Confed.,  art.  iv.;  Const. 
Penn.  §  34. 

The  Couat,  having  considered  the  case  and  arguments,  were  unanimously 
of  opinion,  that  the  letters  of  administration,  granted  by  the  archbishop  of 
York,  were  not  a  sufficient  authority  to  maintain  an  action  in  this  common- 
wealth ;  and  gave 

Judgment  for  the  defendant,  (a) 


(a)  In  McCullough  f>.  Toung,  1  Binn.  68  (also  reported  in  4  DalL  293),  it  was  said 
by  the  court,  that  the  act  of  1705  ^^has  uniformly  been  considered  not  to  extend  further 
than  to  the  provinces  in  this  country  at  the  time  the  act  was  passed,  and  Graeme  f>.  Har- 
ris turned  upon  that  ground.^  At  the  same  time,  it  has  been  as  uniformly  understood, 
both  before  and  since  the  revolution,  that  letters  of  administration  granted  in  a  sister 
state,  are  a  sufficient  authority  to  maintain  an  action  here;  and  such  has  been  the  prac- 
tice without  regard  to  the  particular  intestate  laws  of  the  state  where  they  have  been 
granted."^  This  practice  of  recognising  the  authority  of  letters  of  administration  grant- 
ed in  another  state,  is  believed  to  be  peculiar  to  Pennsylvania.  At  least,  so  far  as  the 
reports  furnish  information,  a  similar  d^ree  of  faith  and  credit  is  not  given  to  such 

^  Re-affirmed  in  Alfonso^s    Executors*  Ap-  tere  testamentary  granted  in  Cuba,  to  transfei 

peal,  70  Penn.  St  347,  where  it  was  determined,  stocks  in  Pennsylvania, 
that  the  executors  of  a  decedent,  whose  dom-         *  The  case  of  McCullough  v.  Young  wai 

Idl  was  in  Cuba,  hod  no  authority,  under  let-  overruled  In  Sayre  v,  Helme^  61  Penn.  St  299. 
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Costs  on  removal  from  the  Common  Pleas, 

This  oanse  was  removed  by  habeas  corpus  from  the  court  :>£  common 
pleas  of  Philadelphia  county,  and  on  the  trial,  a  verdict  was  found  in  favor 
of  the  plaintiff,  for  U.  \0s.  Sd,,  which  the  defendant  paid  to  the  prothonotary, 
and  then  moved  to  stay  proceedings,  contending,  that  as  the  plaintiff's 
demand  was  reduced  below  10/.,  by  a  direct  payment,  and  not  by  discount 
or  set-off,  the  plaintiff  must  pay  the  costs. 

The  plaintiff,  on  the  other  hand,  obtained  a  rule  to  show  cause  why  the 
defendant  should  not  p<iy  double  costs,  under  the  act  of  assembly,  which 
provides,  that,  if  the  defendant  removes  the  cause,  and  a  sum  under  50/.  is 
found  for  the  plaintiff,  the  defendant  shall  pay  double  costs. 

♦After  argument,  by  Swift,  for  the  plaintiff,  and  THlghman,  for  r^AKa 
the  defendant,  the  rule  to  stay  proceedings  was  made  absolute  ;  and  '* 
the  rule  for  payment  of  double  costs  was  discharged,  (a) 


Thompson,  Plaintiff  in  error,  v.  Musses.    Two  Actioiifl. 
.^ect  of  verdict. — Evidence. — AmefndiMvd. 

In  debt  OQ  a  penal  bill,  there  was  no  averment  in  the  wvrr,^  that  the  defendant  did  not  pay  the 
sum  mentioned  in  the  condition,  and  the  defendant  pleaded  payment :  it  was  held,  that  the  de- 
fect was  cured  by  the  verdict. 

Practice  of  entering  verdicts  on  the  issue  of  non  aolvity  in  debt  in  the  deUneL 

A  copy  of  an  act  of  assembly  of  another  state,  contained,  with  other  acta,  in  a  pamphlet,  printed 
by  the  printers  of  the  commonwealth,  was  held  to  be  good  evidence. 

Where  the  court  below  permitted  the  declaration  to  be  amended  by  the  writ,  after  the  jury  had 
been  sworn ;  and  then  had  the  jury  sworn  again,  and  received  their  verdict,  without  the  con- 
sent of  the  defendant,  and  without  giving  him  liberty  to  plead  anew,  and  without  an  impar- 
lance, or  awarding  payment  of  costs  by  the  plaintiff,  it  waa  held,  that  the  proceeding  was  erro- 
neous. 

These  actions  were  removed  by  writs  of  error  from  the  common  pleas  of 
Lancaster  county  ;  and  on  return  of  the  respective  records,  the  proceedings 
appeared  to  have  been  as  follows  : 

I.  On  the  first  or  larger  record,  it  appeared,  that  a  capias  in  an  action  of 
debt  in  the  detinety  issued  at  the  suit  of  John  Musser  against  John  Thomp- 
son, for  200,000  weight  of  tobacco  ;  and  the  declaration  set  forth  a  penal 

records  in  any  other  state.  The  inconyeniences  of  the  practice  are  obvious  and  fre- 
quently felt  In  the  argument  of  McCullough  t.  Young,  Judge  Hopkinson  (then  at  the 
bar)  suggested,  that,  upon  the  principle  of  recognising  administration  granted  in  another 
state,  the  personal  property  of  an  intestate,  in  this  commonwealth,  and  which  is  the 
proper  fund  for  payment  of  his  debts  here,  might  be  taken  away  and  applied  in 
direct  contravention  of  our  own  rules ;  and  he  instanced  the  case  of  the  adjoining  state 
of  Delaware ;  where,  at  the  time  of  the  argument,  and  until  a  recent  period,  the  law 
directed  that  creditors  residing  within  the  stato  should  be  first  satisfied.  The  court 
seemed  to  admit  that  the  practice  of  acknowledging  the  authority  of  foreign  letters  was 
productive  of  inconvenience,  but  they  added,  that  the  remedy  lay  with  the  legislature 
Since  that  decision  (1803),  the  inconveniences  have  certainly  not  been  diminished  by  thp 
increased  number  of  states,  and  this  consideration,  as  well  as  a  due  regard  to  the  digiiit} 
of  the  state,  seems  plainly  to  require  legislative  interposition. 

{a)  See  Silvius  v.  Smith,  8  Yeates  583,  and  the  note  to  Cooper  «.  Cosis^  ante,  p.  80(1 
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bill,  dated  the  3d  of  January  1784,  by  which  John  Thompson  'jinds  himself 
in  the  penalty  of  200,000  weight  of  net  crop  tobacco,  of  the  nspection  of 
Fredericksburg,  or  Falmouth,  on  Rappahannock  river,  in  Virginia,  to  paj 
100,000  weight  of  tobacco,  of  the  same  inspection,  to  John  Musser,  or  bis 
assigns,  as  soon  as  it  could  be  collected  of  those  who  are  indebted  to  the  said 
John  Musser  and  the  obligor ;  but  the  said  John  Thompson  agrees,  that,  in 
case  it  cannot  be  collected  or  obtained,  he  will  be  answerable  for  the  same." 
After  oyer  of  the  bill,  the  defendant  pleaded  payment^  the  plaintiff  replied 
non  solvit^  and  thereupon  issue  was  joined. 

The  case  was  tried  at  Lancaster,  on  the  7th  of  December  1786,  when  the 
plaintiff  below  gave  in  evidence  the  penal  bill  stated  in  the  declaration,  upon 
which  an  indorsement  was  made  and  subscribed,  on  the  25th  of  May  1785, 
that  ^'  it  was  agreed  by  the  parties,  that  the  within  tobacco  should  be  settled 
at  the  current  price  at  Fredericksburg,  on  the  1st  of  May  1784  ;  at  which 
time,  the  within  bond  is  considered  due,  and  is  to  carry  interest  from  the 
date.*'  There  was,  likewise,  a  receipt  on  the  back  of  the  bill,  signed  by 
Musser's  attorney  in  fact,  on  the  5th  of  July  1785,  acknowledging  that 
he  "received  the  within  bill  in  full." 

On  behalf  of  the  defendant  below,  two  indentures  were  given  in  evidence, 
from  which  it  appeared,  that  the  plaintiff  and  defendant  had  entered  into  a 
copartnership,  for  carrying  on  an  inland  trade,  during  a  limited  period  ;  and 
on  the  indenture  last  made  between  them,  a  memorandum  was  indorsed, 
dated  the  3d  of  January  1784,  setting  forth  the  receipt  of  the  two  penal  bills, 
on  which  the  present  actions  were  brought,  and  declaring  that  the  same, 
when  paid,  were  to  go  in  discharge  of  what  was  due  from  Thompson  to 
Musser.  Several  letters  were  read  from  the  latter  to  the  former,  in  which  it 
was  confessed,  "that  Musser  had  no  other  claim,  but  upon  these  bonds, 
*45Ql  ^^^^^^^  Thompson,  and  that  every  payment,  *which  had  been  made 
-'  since  they  were  given,  was  on  their  account.  The  payment  of  a  note 
for  46/.  was  then  proved,  and  an  agreement,  which  had  been  entered  into  by 
Musser,  that,  "  on  the  payment  of  ^uOL  specie,  and  the  remainder  that  may 
appear  due,  in  warrants  on  the  treasurer  of  the  state  of  Virginia,  which  are 
received  there  in  taxes  at  par,  or  equal  to  gold  and  silver,  allowing  Musser 
at  the  rate  of  \2%  per  cent,  on  the  whole  amount  of  the  said  warrants,  the 
same  shall  be  a  sufficient  discharge  of  the  bill."  To  prove  the  payment  of 
Virginia  warrants,  according  to  the  terms  of  the  foregoing  agreement,  a  re- 
ceipt was  produced  from  Musser's  attorney,  dated  the  5th  of  July  1786,  to 
this  effect :  "Received  from  John  Thompson  1668/.  11«.  6jic?.  Virginia  cur- 
rency, in  warrants  on  the  treasury  of  Virginia,  which  is  settled  in  specie  at 
1484/.  45.  4J.  Virginia  currency  ;  being  in  full  payment  of  his  bond  to  John 
Musser,  dated  the  3d  January  1784,  for  100,000  weight  of  net  crop 
tobacco,  of  the  inspection  of  Fredericksburg,  or  Falmouth,  in  Virginia." 
And  in  order  to  show  that  the  warrants  thus  paid,  were  receivable  in  taxes, 
at  par,  or  equal  to  gold  and  silver,  the  counsel  for  the  defendant  below 
offered  to  read  an  act  of  the  legislature  of  Virginia  (which  contained  a  recital 
of  a  preceding  act)  on  that  subject,  from  a  pamphlet,  stitched  in  blue  paper, 
with  the  following  title  page  : — "  Acts  passed  at  a  general  assembly  of  the 
commonwealth  of  Virginia,  begun  and  held  at  the  public  buildings  in  the 
city  of  Richmond,  on  Monday  the  3d  day  of  May,  in  the  year  of  our  Lord 
1784.     Richmond  :  Printed  by  John  Dunlap  and  James  Hayes,  printers  to 
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the  commonwealth."  But  the  reading  of  this  act  being  objected  to,  on  the 
ground  that  it  waa  not  legally  authenticated,  the  court  overruled  the  evidence; 
and  a  bill  of  exceptions  to  their  opinion  was  tendered  and  allowed. 

The  jury  gave  a  verdict  for  Musser,  saying,  that  "thoy  find  114,236 
weight  of  net  crop  tobacco,  of  the  inspection  of  Fredericksburg,  or  Fal- 
mouth, on  Rappahannock  river,  to  be  due  to  the  plaintiff  from  the  defend- 
ant, value  2000^.,  with  six  pence  damages  and  six  pence  costs."  Whereupon, 
judgment  was  entered  generally. 

II.  On  the  second  or  smaller  record,  it  appeared,  that  an  action  of  debt 
in  the  detinet,  for  200,000  weight  of  net  crop  tobacco,  of  the  inspection  of 
Richmond,  or  Petersburg,  in  Virginia,  was  brought  on  another  penal  bill  of 
the  same  date,  by  which  "  John  Thompson  binds  himself  in  the  penalty  of 
200,000  weight  of  tobacco,  to  pay  to  John  Musser,  100,000  weight  of 
tobacco,  of  the  last-mentioned  inspection,  at  or  before  the  1st  of  May  next 
ensuing  the  date  of  the  bill."  The  pleadings  were  the  same  in  this,  as  in 
the  preceding  case ;  but  the  declaration  being  erroneously  for  tobacco 
of  the  inspection  of  "  Fredericksburg,  or  Falmouth,  in  Virginia,  on  Rappa- 
hannock river,"  the  plaintiff's  counsel,  after  the  jury  were  sworn,  moved  to 
amend  the  declaration,  agreeable  to  the  tenor  and  purport  *of  the  r^  .^^ 
writ,  by  striking  out  those  words,  and  inserting  "  Richmond  or  Pe-  L 
tersburg,"  which  the  court  allowed,  without  the  consent  of  the  defendant, 
and  directed  the  same  jury  to  be  again  immediately  sworn  for  the  trial  of 
the  cause.  This  being  done,  and  the  jury  gone  from  the  bar,  the  attorneys 
of  both  parties  signed  an  agreement,  that,  "  as  it  was  then  very  late,  the 
prothonotary  of  the  court  might  receive  the  verdict,  and  that,  if  necessary, 
they  would  afterwards  mould  it  into  form." 

The  verdict  then  finds,  "17,853  weight  of  net  crop  tobacco,  of  the  in- 
spection of  Richmond,  or  Petersburg,  in  Virginia,  to  be  due  to  the  plaintiff 
from  the  defendant,  on  the  bill  aforesaid,  and  the  true  value  thereof  to  be 
446/.  6^.  Qd,,  Pennsylvania  currency,  with  six  pence  damages,  and  six  pence 
costs."    Whereupon,  judgment  was  also  entered  generally. 

Upon  these  records,  the  general  errors  were  assigned,  and  in  nulla  est 
erratum  pleaded,  in  both  causes.  ITiey  were  argued  together,  first,  at  Lan- 
caster, and  afterwards,  in  two  different  terms,  at  Philadelphia,  by  Bradford^ 
Lewis  and  Wilso7i,  for  the  plaintiff  in  error  ;  and  by  ChamherSj  Heatly^ 
Yeates,  J,  B,  McKean^  Sergeant  and  IngersoU^  for  the  defendant. 

The  specific  errors  alleged  against  the  first  record,  were  four : 

1st.  That  the  declaration  is  for  the  penalty  in  a  penal  bill,  but  it  omits 
to  state,  that  John  Thompson  did  not  pay  the  smaller  quantity  of  100,000 
weight  of  tobacco,  or  a  certain  sum  of  money  in  lieu  thereof,  on  the  day 
fixed  for  the  payment ;  so  that  no  cause  of  action  is  shown  to  have  accrued 
to  the  plaintiff  below  for  the  penalty. 

2d.  That  this  being  an  action  of  debt  in  the  detinet,  the  verdict  is  erro- 
neous, because  it  finds  114,286  weight  of  tobacco  to  be  due  to  the  plaintiff 
from  the  defendant,  and  the  true  value  thereof  to  be  $2000,  which  they  find 
of  debt,  &c.,  because  the  finding,  being  of  so  much  tobacco  due  to  the  plaint- 
iff, is  not  an  express  determination  of  the  issue,  which  is  solvit  and  non 
solvit ;  and  because  the  finding  is  not  of  all  that  was  in  issue,  since  the  dec- 
laration is  for  200,000  weight  of  tobacco,  but  the  verdict  is  only  for  114,286, 
and  nothing  is  said  of  the  rest. 
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3d.  That  the  judgment  is  erroneous,  because,  ensuing  the  nature  of  the 
\erdict,  it  is  for  the  vahie  of  the  tobacco  in  money,  and  not  for  the  tobacco 
itself  ;  or,  if  that  cannot  be  had,  for  the  value  thereof  in  money. 

4th.  That  the  court  below  were  in  error,  in  overruling  the  evidence  of  the 
printed  copy  of  the  act  of  assembly  of  Virginia,  which  purported  to  have 
been  printed  by  the  law  printers  of  that  commonwealth,  respecting  the  na- 
ture and  value  of  treasury  warrants  or  certificates. 

The  second  and  third  of  these  errors  were  also  alleged  and  applied  against 
the  smaller  record,  with  an  additional  exception,  to  wit,  that  after  the  jury 
had  once  been  sworn,  the  court,  without  the  consent  of  the  defendant  below, 
♦4611  discharged  them,  permitted  *the  plaintiff  to  amend  his  declaration, 
-'  swore  the  jury  again,  and  neither  gave  the  defendant  an  imparlance, 
nor  ordered  the  plaintiff  to  pay  the  costs  occasioned  by  his  faulty  declaration. 

The  causes  being  held  under  advisement  for  a  considerable  time,  in  hopes 
that  a  compromise  would  take  place  between  the  parties,  the  Judges  now 
delivered  their  opinions  separately  and  at  large. 

McEjSAir,  Chief  Justice. — ^The  arguments  on  the  records  before  the  court 
have  been  ably  and  learnedly  enforced.  To  these,  and  to  the  authorities 
produced  on  both  sides,  I  shall  briefly  refer,  while  I  consider  in  their  order, 
the  objections  that  have  been  made  in  favor  of  the  plaintiff  in  error. 

1.  In  support  of  the  first  objection,  a  variety  of  precedents  have  been 
shown  of  declarations  upon  penal  bills  from  1  Mod.  Ent.  180,  281;  Brown's 
Mod.  Intrandi,  Ac,  and  the  following  books  were  cited  :  Doug.  668;  8  Co. 
133;  4  Bac.  Abr.  13;  7  Co.  10  a;  4  Bac.  Abr.  16,  363;  5  Id.  321;  Cro.  Eliz. 
648;  Cro.  Jac.  183,  600;  Cro.  Car.  615;  Hob.  82,  232;  12  Mod.  81;  1  Bulstr. 
163;  Salk.  662;  2  Ld.  Raym.  814;  Carth.  322;  Dootrin.  Placit.  329;  Co. 
Litt.  303. 

But  the  counsel  for  the  defendant  in  error  have  answered  these  cases,  by 
urging,  that  oyer  of  the  penal  bill  was  prayed  and  granted  ;  that  the  defend- 
ant below  pleaded  in  chief  to  the  declaration,  payment^  and  joined  issue  ; 
and  that  the  verdict  was  for  the  plaintiff  below.  They  contended,  that  the 
plaintiff  was  only  bound  to  prove  the  gist  of  the  action  ;  that  it  was  not 
incumbent  on  him  to  prove  that  the  smaller  quantity  of  100,000  weight  of 
tobacco  was  not  paid  ;  that  under  the  act  for  defalcation  (1  Sm.  L.  49),  the 
jury  are  to  find  the  sum  really  due  ;  and  that  the  defect,  if  it  was  one,  is 
cured  by  pleading  over  in  chief,  and  also  by  the  verdict.  In  corroboration 
of  these  positions,  they  cited,  Doug.  658;  8  Co.  133;  Vaugh.  93,  4,  5;  4  Bac. 
Abr.  19,  16;  Hob.  199;  1  Lill.  Pract.  Reg.  418;  Cro.  Car.  209;  5  Com.  Dig. 
67,  68,  60;  1  Mod.  169;  1  Salk.  37,  38,  133;  8  Mod.  356;  1  Lev.  190;  12 
Mod.  44;  Cro.  Jac.  668;  Tri.  per  Pais  289,  290,  306,  307,  368;  Cro.  Car.  616; 
Cro.  Eliz.  68;  12  Mod.  459,  414;  Carth.  80,  94;  2  Wils.  380;  Cowp.  407;  1 
Str.  233;  2  Id.  925,  1006,  1011;  1  Wils.  255;  1  Salk.  9;  Bull.  N.P.  147,148; 
3  Black.  410;  Barr.  on  Stat.  193;  2  Black.  406;  1  Vent.  108,  114,  122,  156; 
1  Com.  Dig.  60;  2  Vent.  153;  Keelw.  187  h;  7  Rep.  10  a;  9  Vin.  Abr.  699, 
pi.  1;  10  Id.  3,  pi.  1;  16  &  17  Car.  IL,  c.  8. 

We  are  clearly  of  opinion,  that  this  defect  in  the  declaration,  with 
respect  to  the  averment,  cannot  now  be  taken  advantage  of  as  an  error.  It 
might,  indeed,  have  been  fatal  on  demurrer ;  but,  at  this  period  of  the 
cause,  it  is  cured  by  the  plea  in  bar,  by  the  verdict,  and  by  the  statutes  of 

474 


1789]  OP  PENNSYLVANIA.  461 

Thompson  y.  Musser. 

jeoffails.  The  defendant  below  pleaded  payment,  whic;.  admits  the  declara- 
tion to  be  good.  10  Vin.  Abr.  3,  pi.  12.  The  penal  bill  became  part  of  the 
record  by  the  oyer ;  and  if  the  jury  had  not  been  satisfied  that  the  smaller 
quantity  was  *not  paid,  they  would  never  have  given  a  verdict  for  r+j^^o 
114,286  weight  of  tobacco.  This  was  the  very  thing  litigated  and  *- 
determined ;  and  it  was  the  province  of  the  jury,  under  the  act  of  defal- 
cation, to  ascertain  the  balance,  which  must  have  appeared  from  the  evi- 
dence. The  verdict,  therefore,  also  aids  the  omission  of  the  avennent.  See 
3  Black.  Com.  394  ;  Carth.  389  ;  Jenk.  Cent.  21,  ca.  39  ;  Ibid  288,  ca.  24. 
Several  of  the  cases  cited  on  both  sides  do  not  apply  ;  but  all  the  late 
authorities  (many  of  which  are  in  point)  support  our  judgment  on  this  oc- 
casion. Those  cases  which  bear  a  contrary  aspect,  occurred  before  the  last 
of  the  statutes  of  jeoffaUa^  and  previous  to  the  more  liberal  decisions  of 
modern  judges.  2  Burr.  756.  The  general  rule,  however,  is  now  well 
established,  that  if  a  plaintiff  states  his  title  in  his  declaration  in  a  defective 
manner,  it  will  be  cured  by  a  verdict ;  but  not  so,  if  the  title  is  totally  de- 
fective in  itself.     Cro.  Eliz.  778.(a) 

2.  The  second  objection  is  to  the  verdict ;  and  to  prove  the  invalidity 
of  that,  the  counsel  for  the  plaintiff  in  error,  have  cited,  Cro.  Jac.  681  ; 
Yelv.  71  ;  2  Roll.  Abr.  693,  tit.  Verdict,  pi.  6  ;  Vaugh.  75  ;  4  Com.  Dig. 
165  ;  1  Inst.  227  ;  Cro.  Jac.  31  ;  Cro.  Eliz.  133  ;  2  Str.  1089  ;  2  Ld.  Raym. 
1581  ;  3  Lev.  55. 

To  this  the  defendant's  counsel  have  replied,  that  strict  form  in  a  verdict 
is  not  now  required  ;  that  it  needs  only  to  be  understood  what  the  intent  of 
the  jury  was,  agreeable  to  which  the  verdict  may  afterwards  be  moulded 
into  form  ;  that  the  constant  practice  in  all  the  courts  in  this  state,  as  well 
before  as.  since  the  revolution,  has  been,  to  enter  the  verdicts  on  the  issue  of 
non  solvit y  in  the  manner  that  has  been  used  in  the  present  case  ;  that  the 
intention  of  the  jury  is  plain  ;  and  that  the  mode  of  entering  their  verdict 
is  the  act  of  the  clerk.  Hob.  54;  Co.  Litt.  227  a  ;  Salk.  828,  pi.  2;  2  Lill.  Abr. 
798  ;  4  Bac.  Abr.  58,  59,  99;  5  Id.  297,  298,  314;  2  Burr.  700  ;  Cro.  Eliz. 
664.  The  court,  concurring  in  these  reasons,  cannot  allow  this  excep- 
tion. (^) 

3.  That  the  judgment  is  for  money,  and  not  for  the  tobacco  itself,  or,  if 
that  cannot  be  had,  then  for  the  value  thereof,  makes  the  third  objection; 
in  support  of  which  the  following  books  are  cited  :  Yelv.  71;  8  Vin.  Abr. 
41,  pi.  15,  17,  18.  But  it  is  contended,  on  the  other  side,  and  such  is  the 
opinion  of  the  court,  that  if  the  verdict  is  good,  the  judgment  must  likewise 
be  so  ;  (c)  for  being  entered  generally,  when  it  is  drawn  at  large,  it  may  be 
put  into  form ;  and  the  merits  having  been  tried,  justice  must  be  obtained 

(a)  See  Carson  «.  Hood,  4  Dall.  108 ;  United  States  n.  The  Virgin,  Peters  C.  C.  9  ; 
QtTjj'D.  James,  Id.  482 ;  Welch  t,  Vanbebber,  4  Yeates  420;  Miles  tj.  Oldfield,  Id.  423; 
Hockley  v.  Fulmer,  Id  180;  Miles  t>.  O'Hara,  1  Sm.  Laws  18;  Ghesnut-Hill  Turnpike 
Co.  t?.  Rutter,  4  S.  &  R.  6 ;  Weigley  t.  Weir,  7  Id.  809 ;  Cavene  «.  McMichael,  8  Id. 
441 ;  Carl  v.  Commonwealth,  9  Id.  63 ;  Stocver  t?.  Stoever,  9  Id.  484 ;  Crouse  «.  Miller, 
10  Id.  155;  Shaw  v.  Redmond,"  11  Id.  27;  Good  «.  Hamish,  18  Id.  99;  Kerr  v.  Sharp, 
14  Id.  809;  Morrison  v,  Moreland,  15  Id.  61;  Beale  9.  Commonwealth,  16  Id.  150; 
Strohecker  v.  Grant,  Id.  287. 

ih)  See  Easton  t.  Worthington,  5  S.  &  R.  183 ;  Girard  v.  Stiles,  4  Yeates  1. 

(c)  See  Lentz  «.  Stroh,  6  S.  &  R.  88;  Friedly  v.  Scheetz,  9  Id.  164 
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without  being  entangled  in  technical  niceties.  Cro.  Jac.  502;  6  Mod.  27€; 
1  Wils.  1 ;  2  Str.  931,  1013  ;  1  Sid.  376  ;  6  Mod.  227  ;  1  Vent  119 ;  2  Wils. 
980 ;  Cowp.  407. 

4.  The  last  error  assigned  in  this  record,  respects  the  refusal  of  the 
court  of  common  pleas  to  admit  the  defendant  below  to  read  in  evidence, 
a  copy  of  an  act  of  assembly  of  the  state  of  Virginia,  printed  by  the  law- 
printers  there,  and  stitched  up,  with  a  few  other  acts,  in  a  blue  paper 
cover. 

*4a3l  *^^  maintain  this  objection,  it  has  been  argued,  that  in  Great 
-*  Britain,  a  public  act  of  parliament  is  proved  by  the  printed  statute 
book  ;  that  a  general  history  is  a  proof  of  a  general  transaction,  though  not 
of  a  particular  one;  that  this  is  a  general  act,  and  promulgated  in  the  usual 
mode  of  promulgating  the  laws  of  Virginia;  that  by  the  fourth  article  of 
the  late  confederation,  the  courts  are  obliged  to  take  notice  of  the  acts  and 
proceedings  of  other  states,  as  much  as  if  they  had  occurred  here;  and  that 
the  ordinances  of  France,  the  laws  of  the  Danish  islands,  proclamations  in 
our  sister  states,  the  statutes  of  England,  Ireland  and  Scotland,  heralds' 
books  and  registers,  have  frequently  been  read  in  evidence  in  this  court,  be- 
cause of  their  public  notoriety.  12  Mod.  80, 215, 216,  403;  12  Vin.  Abr.  119; 
1  Atk.  47 ;  2  Eq.  Abr.  406,  409  ;  Cowp.  407 ;  GUb.  L.  Ev.  13. 

In  opposition  to  these  arguments,  it  was  contended,  that  the  laws  of 
Virginia  ought  to  be  proved  as  other  facts  in  foreign  countries ;  that  in 
Great  Britain,  private  statutes  must  be  proved,  either  by  sworn  copies,  or 
authenticated  under  the  great  seal;  that  every  man  is,  indeed,  obliged  to 
know  the  laws  of  his  own  country,  for  they  are  presumed  to  be  in  every 
man's  breast,  and  the  statute  book  contains  hints  of  them;  but  the  laws  of 
Virginia  are  unknown  in  Pennsylvania,  and  are  not  in  any  wise  obligatory 
upon  us;  that  the  reason  why  private  statutes  must  be  proved,  before  they 
can  be  received  m  evidence,  applies  strongly  to  foreign  acts  of  assembly, 
for  no  man  is  obliged  to  know  them;  that  an  act  of  assembly  in  print  is  no 
better  verified  than  if  it  were  in  writing  only;  that  this  act  of  assembly 
might  have  been  forged  or  repealed,  and  yet,  it  would  be  impracticable  on  a 
sudden,  pending  a  trial,  to  prove  it;  and  that  there  is  no  precedent  of  deter- 
mination of  any  court,  that  such  a  copy  is  good  evidence;  for,  indeed,  it  mil- 
itates against  the  general  rule  of  evidence,  "  that  the  best  evidence  the  nature 
of  the  case  will  admit  ought  to  be  produced,"  and  a  sworn  copy  compared 
with  the  votes  might  have  been  had,  or  some  other  regular  authentication. 
Gilb.  L.  Ev.  4, 5, 13, 16, 17;  12  Mod.  403;  Vin.  Abr.  129,  pi.  59;  Id.  119,  120; 
1  Salk.  121;  Cowp.  174;  Prec.  in  Chan.  207;  1  Lill.  Abr.  207;  3  Salk.  154; 
Doug.  1,  672;  Bull.  N.  P.  21;  Old  Law  of  Ev.  66;  Trials  per  Pais  232; 
3  Joum.  of  Cong.  493,  12th  November  1777. 

This  subject  has  been  very  ingeniously  discussed.  It  is  in  a  great  meas- 
ure new  ;  so  far,  at  least,  that  it  does  not  appear  to  have  come  formally  be- 
fore any  court,  until  it  arose  in  the  present  cause  at  Lancaster.  But,  at  the 
same  time,  I  must  remark,  that  I  never  heard  until  then  of  such  evidence 
being  refused  ;  and  without  opposition,  I  am  certain  it  has  very  frequently 
been  admitted* 

Our  law  is  not  confined  to  particular  precedents  and  cases,  but  consists 
in  the  reason  of  them  ;  for  the  reason  of  the  law  is  the  life  of  the  law.  I 
admit,  that  this  printed  copy  of  an  act  of  issembly,  though  it  purport! 
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to  have  been  printed  by  the  law-printers  of  Virginia  *is  not  such  good 
evidence  as  a  sworn  copy,  compared  with  the  rolls,  or  an  exemplification 
under  the  great  seal ;  but  these  modes  of  authentication  are,  likewise,  infe- 
rior to  the  original  law  itself.  If  the  plaintiff  in  error  had  been  sued  in  Vir- 
ginia, this  printed  book  of  the  acta  of  assembly  would  there,  unquestionably, 
have  been  good  evidence  ;  and  I  can  discern  no  satisfactory  reason,  why,  as 
he  is  sued  here,  the  same  evidence  should  not  be  received,  at  lea&i,priitid 
facie;  for  although  it  were  a  forgery,  and  the  proof  in  that  respect  could 
not,  on  a  sudden,  during  the  short  period  of  a  trial,  be  produced  ;  yel,  in 
case  of  any  reasonable  suspicion,  the  court  might  reserve  the  point,  and  give 
the  party  leave,  upon  establishing  the  fact,  to  move  for  a  new  trial. 

Lord  Chief  Justice  Willes  says,  in  the  case  of  Omichund  v.  Barker^ 
1  Atk.  21,  that  "the  rules  of  evidence  are  to  be  considered,  as  positive  arti- 
ficial rules,  framed  by  men  for  their  convenience  in  respect  to  the  transaction 
of  business  in  the  courts  of  justice,"  but  there  has  been  no  rule  established, 
as  far  as  my  knowledge  extends,  concerning  the  evidence  now  under  con- 
sideration. It  has  been  a  rule  in  the  courts  of  Great  Britain,  "  to  allow  such 
proof  as  they  beyond  the  sea  will  allow."  This,  however,  must  be  subject 
to  restrictions  :  and  although  the  general  principle  and  rule  of  evidence  is, 
"  that  the  best  evidence  the  nature  of  the  thing  will  admit,  shall  be  given," 
yet,  by  constant  practice  and  allowance  of  the  judges,  this  rule  is  frequently 
dispensed  with.  Were  it  not,  indeed,  for  this,  controveraies  in  courts  of  jus- 
tice would  be  entangled  with  too  many  difficulties,  and  attended  with  too 
great  trouble  and  expense,  to  permit  men  to  seek  for  redress  of  many  wrongs 
in  a  legal  way.  The  same  reason  that  would  induce  this  court  to  require  a 
law  of  Virginia  to  be  proved  as  any  other  fact,  must  induce  them  to  insist 
upon  the  like  proof  of  the  laws  of  every  other  state,  kingdom  or  empire,  how 
ever  remote  ;  a  position  pregnant  with  intolerable  inconvenience  ;  destruc 
tive  to  trade,  conunerce  and  credit ;  and  in  several  cases,  fatal  to  justice. 

Though  the  practice  of  the  courts,  or  forms  of  pleadings,  which  pass  mi 
silentiOy  do  not  make  the  law ;  yet,  in  a  case  like  the  present,  a  constant 
practice  of  permitting  acts  of  assembly  or  laws  to  be  read  out  of  printed 
books,  without  opposition,  is  a  great  evidence  of  the  law  ;  and  such  pnnted 
copies,  being  of  public  notoriety,  and  relied  on  as  genuine,  have  the  pre- 
sumption of  authenticity  in  their  favor,  and  afford  a  reasonable  satisfaction 
to  the  mind  of  their  truth  and  accuracy.  Upon  the  whole,  therefore,  I 
am  of  opinion,  that  the  court  below  erred  in  the  rejection  of  the  evidence  in 
question;  and  that  for  this  cause  only,  the  judgment  ought  to  be  reversed. (a) 

With  respect  to  the  errors  alleged  against  the  second  record,  they  have 
all,  except  one,  been  considered  and  disallowed,  in  the  course  of  the  pre- 
ceding observ  ations.  The  one  that  remains  to  be  decided  is,  that  the  court 
below,  on  motion  of  the  counsel  *for  the  plaintiff  there,  permitted  the  v*Aa^ 
declaration  to  be  amended  by  the  writ,  after  the  jury  had  been  sworn;  *■ 

{a)  In  Jones  t?.  Maffct,  5  S.  &  R.  632,  Judge  Dcncan  referred  to  Thompson  x>. 
Musser,  as  ^^  a  well-considered  case ;"  and  said,  ^*  the  laws  of  our  sister  states  have  been 
constantly  read  in  evidence  from  the  printed  statute  books,  without  requiring  an  attest- 
ation taken  under  the  act  of  congress."  To  the  same  effect  are,  United  States  v.  Jonns, 
4  Dall.  412 ;  s.  c.  1  W.  G.  G.  463 ;  Biddis  i;.  James,  6  Binn.  821 ;  and  Eean  «.  Rice,  12 
S.  <&  R.  203. 
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aod  then  had  the  jury  sworn  again,  and  receired  their  verdicty  withoat  con- 
sent, without  giving  the  defendant  liberty  to  plead  anew,  and  without  an 
imparlance,  or  awarding  the  payment  of  costs  by  the  plaintiff. 

In  support  of  this  objection,  it  has  been  urged,  that  the  amendment  was 
an  alteration  in  substance,  and  changed  the  nature  of  the  defence ;  that 
there  is  no  precedent  of  such  an  amendment,  after  the  jury  was  sworn, 
therefore,  it  is  hoped,  that  this  court  will  not  enlarge  the  precedents  of 
amendments,  by  making  a  new  one  ;  and  that  the  court  below  had  no  power 
to  discharge  the  jury,  after  sworn,  without  consent ;  or,  if  they  had,  that 
they  ought  to  have  granted  an  imparlance.  Stiles'  Pract.  Reg.  45,  49  ; 
Salk.  47  ;  3  Lev.  347  ;  Carth.  465  ;  2  Black.  Rep.  785  ;  2  Str.  890  ;  Fitzg. 
193  ;  3  Bac.  Abr.  236  ;  Gilb.  Pract.  C.  P.  79,  80. 

On  the  other  side,  it  was  insisted,  that  the  amendment  was  only  to  make 
the  declaration  conformable  to  the  writ ;  that  the  merits  came  before  the 
jury,  and  the  cause  was  fairly  tried  ;  and  that  such  an  amendment  may  be 
made  at  anytime.  3  Black.  Com.  406;  Cunning.  Rep.  43;  2  Burr.  756;  5 
Id.  2834;  3  Lev.  347;  Sir  T.  Raym.  53;  4  Burr.  2569;  Cowp.  841;  1  Wils. 
7;  4  Bac.  Abr.  30;  Comb.  13;  2  Vin.  Abr.  326. 

The  court  would  willingly  support  this  proceeding,  if  they  legally  could; 
for,  they  are  no  friends  to  exceptions  like  the  present,  where  the  merits 
have  been  fairly  tried.  But  we  can  find  no  case,  or  opinion,  to  favor  it 
in  all  its  parts.  I  have  met  with  but  one,  which  mentions,  that  *^  after 
a  jury  sworn,  sometimes  a  juror  is  withdrawn,  on  purpose  that  there  may 
be  an  amendment,  if  it  be  not  entered  upon  record."  This  case  was 
not  mentioned  at  the  bar,  but  is  reported  in  Comberbach  419,  Hex  v.  £kl- 

Suppose,  however,  that  the  court  had  given  the  plaintiff  leave  to  make 
the  amendment,  before  the  trial ;  which  they  might  unquestionably  have 
done,  as  the  nature  of  the  action  was  not  thereby  changed  ;  yet,  it  was  iu 
the  election  of  the  defendant,  either  to  take  costs  of  the  plaintiff,  or  to  im- 
parl to  the  next  term  ;  for  he  had  a  right  to  advise  upon  a  plea  fitting  the 
declaration  so  amended;  or,  if  the  amendment  did  not,  in  his  opinion,  reqaire 
an  alteration  of  the  plea,  he  might  take  the  costs,  and  enter  the  same  plea 
inmiediately.  At  all  events,  I  think,  he  ought  to  have  been  allowed,  if  he 
pleased,  to  plead  again,  after  the  amendment,  and  so  join  a  new  issue.  1  Lill. 
Abr.  70  d;  71  a;  Comb.  58 ;  2  Str.  950.  And  I  have  found  two  cases  in 
Judge  Jenkin's  Centuries,  in  which  it  is  held,  that  a  jury  discharged  before 
verdict,  shall  not  be  charged  again,  but  there  must  be  a  new  venire  facias 
Jenk.  Cen.  7,  ca.  9;  Id.  283,  ca.  13. 

Since,  then,  the  facts  relating  to  the  amendment  appear  upon  the  record, 
I  am  of  opinion,  that  the  proceeding  of  the  court  below  was  erroneous :  and 
this  judgment  also  ought,  therefore,  to  be  reversed,  (a) 

(a)  See  Smithes  Lessee  «.  Brown,  1  Teates  413,  where  the  court  permitted  a  decla- 
ration in  ejectment  to  be  amended,  after  the  jury  was  sworn,  to  make  it  conformable  to 
the  record,  without  the  consent  of  the  defendant  It  has  been  said,  that  the  act  of  1806 
was  intended  to  authorize  the  courts  to  grant  amendments,  after  swearing  the  jury,  as 
fully  as  they  could  do  at  common  law,  before  swearing  the  jury ;  but  not  to  require  tlie 
court  to  allow  amendments,  which  would  change  the  ground  of  action,  and  introduce  a 
new  matter  altogether  distinct  frrm  that  originally  set  forth.    See  Wilson  ?.  Hamilton, 
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*Atlee,  Justice. — In  these  two  causes  of  John  Thompson,  plaintiff  in 
error,  v.  John  Musser,  I  concur  with  the  chief  justice,  in  every  point  except 
two. 

One  of  these  is  the  objection  respecting  the  Virginia  act,  and  the  other 
's  the  mistrial.  As  to  the  first,  it  seems,  that  the  justices  below,  on  the  trial 
of  the  cause,  refused  to  admit  in  evidence,  on  the  part  of  Thompson,  a 
printed  paper,  said  to  be  an  act  of  assembly  of  the  state  of  Virginia,  upon 
which  a  bill  of  exceptions  was  filed  ;  and  this  is  now  assigned  as  one  cause 
of  error. 

Had  that  act  come  before  them,  exemplified  under  the  seal  of  the  state  of 
Virginia,  the  court  ought  certainly  to  have  admitted  it,  as  it  would  then 
have  been  within  the  rule  of  law,  which  requires  the  utmost  evidence  the 
nature  of  the  fact  is  capable  of  ;  but  as  it  was  offered  to  them,  without  such 
exemplification,  or  any  proof  of  its  being  compared  with  the  records  of  that 
■tate,  or  even  of  its  being  printed  by  the  printer  of  the  laws  of  the  state, 
I  cannot  join  the  opinion,  that  the  justices  below  have  erred  in  rejecting  it ; 
or,  that  their  having  refused  to  admit  it  in  evidence,  in  that  situation,  is  a 
sufficient  cause  for  the  reversal  of  their  judgment.  It  was  offered  to  prove 
a  fact  respecting  a  certain  class  of  Virginia  certificates  ;  and  from  the  face 
of  it,  I  think  it  will  appear,  that  it  is  not  the  whole  law  of  the  state  respect- 
ing those  certificates.  This  might  have  been  a  reason  with  the  court  below 
for  rejecting  it,  and  I  should  have  thought  it  a  sufijcient  one  ;  for  a  record 
is  not  to  be  taken  by  parcels,  and  the  whole  is  evidence,  or  none. 

We  are  to  pay  a  due  regard  to  the  laws  of  our  sister  states,  when  we  are 
under  the  necessity  of  determining  upon  contracts  which  have  taken  place 
within  those  states,  and  have  reference  to  those  laws  :  but  we  are  to  be 
cauiioas,  and  not  to  suffer  ourselves  to  be  imposed  on.  Exemplifications 
are  easily  obtained,  and  they  are  not  expensive.  We  find,  that  the  judges  in 
England  have  generally  had  the  precaution  to  require  exemplifications  of 
acts  of  parliament,  which  did  not  concern  the  kingdom  in  general,  properly 
compared  and  certified,  before  they  would  admit  them  in  evidence  in  their 
courts  of  justice  ;  though  made  within  the  kingdom,  they  do  not  deem  them- 
selves obliged  by  their  offices  to  take  notice  of  them,  without  such  exemplifi- 
cation. And  so,  I  think,  it  is  a  proper  and  necessary  precaution  in  the  courts 
here,  to  require  certified  copies  of  the  laws  of  our  sister  states,  before  they 
are  admitted  with  us  ;  especially,  when  they  appear  before  us,  as  this  did, 
in  pamphlets  of  a  few  sheets,  not  bound  up  with  their  body  of  laws  ;  and  as 
we  are  not  obliged,  and  cannot  be  supposed,  to  know  their  laws,  it  seems 
the  more  necessary. 

As  to  the  mistrial  in  one  of  the  causes,  it  seems  to  me,  that  the  parties 
themselves,  at  the  time  of  the  trial,  waived  every  advantage  that  might  have 
been  taken  of  it.  They  permitted  the  amendment,  and  went  on  to  trial,  with- 
out demanding  an  imparlance ;  the  merits  of  the  cause  were  fully  heard ; 
and  after  the  jury  left  *the  bar,  the  counsel  on  both  sides  agreed,  by  ^^tAQ^T 
writing  under  their  hands,  that  the  verdict  should  be  taken  by  the  *■ 
clerk  of  the  court,  agreeable  to  what  should  appear  to  be  the  intent  of  the 
jury,  and  that  they  would  mould  it  into  form.     After  this  conduct,  and  sucL 

4  S.  &  R.  240;  Fanners'  and  Mechanics*  Bank  v.  Israel,  6  Id.  294;  Wilson  «.  WalUoi^ 
6  Id.  68. 
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proceedings,  I  think  the  objection  ought  not  to  be  supported.  But  a&  my 
brethren  think  differently  from  me,  on  these  points,  the  judgment  in  both 
causes  must  be  reversed. 

Rush,  Justice. — ^There  can  be  no  doubt,  that  the  laws  of  Virginia  are 
evidence  ;  but  the  question  before  the  court  is,  in  what  manner  shall  they  be 
authenticated,  in  order  to  render  them  admissible  evidence  to  a  jury  ? 

Upon  established  rules  of  law,  and  also,  on  general  principles,  I  am  of 
opinion,  that  the  Virginia  act,  printed  by  the  government  printer,  ought  to 
have  been  given  in  evidence  to  the  jury. 

No  evidence  shall  bo  received,  which  supposes  a  still  greater  evidence 
behind,  in  the  party's  own  possession  and  power.  On  this  ground,  the  printed 
act  ought  to  have  been  laid  before  the  jury  ;  because,  it  cannot  be  said,  that 
either  the  original,  or  a  copy  under  seal,  was  in  his  possession  or  power. 
Both  might  have  been  refused  to  him  at  the  office  in  Virginia ;  and  this 
court,  having  no  control  over  that  office,  could  not  have  given  any  relief. 
All  law  should  be  construed,  as  far  as  may  be,  so  as  to  guard  against  what 
men  may  do  ;  and  not  to  trust  to  what  they  will  do. 

Sir  William  Blackstone,  in  the  third  volume  of  his  commentaries,  pag« 
336,  speaking  of  the  court  of  chancery,  says,  "  If  a  question  comes  before 
that  court,  or  a  court  of  law,  which  is  properly  the  object  of  a  foreign  muni- 
cipal law,  they  will  both  receive  information  what  is  tlie  rule  of  the  country, 
and  will  both  decide  accordingly.  Both  courts  follow  the  law  of  nations,  and 
collect  it  from  history,  and  the  most  approved  authors  of  all  countries, 
where  the  question  is  the  object  of  that  law;  as  in  the  case  of  the  privileges 
of  ambassadors,  hostages  or  ransom  bills.  In  mercantile  transactions,  they 
follow  the  marine  law,  and  argue  from  the  usages  and  authorities  received 
in  all  countries."  From  this  language,  it  would  seem  to  be  the  opinion  of 
the  author,  that  the  same  evidence,  which  any  court  abroad  would  have  re- 
ceived, would  also  be  received  in  England,  where  the  subject  in  litigation 
requires  it. 

If,  then,  the  Virginia  law  might  have  been  given  in  evidence  in  that 
country,  of  which  there  can  be  no  doubt ;  it  was  the  duty  of  the  court  in 
Pennsylvania  to  have  received  information  of  the  rule  or  law  of  Virginia, 
from  the  same  source  that  would  have  been  satisfactory  to  the  judges  there. 
Every  country  has  a  right  to  promulgate  its  laws  as  it  pleases  ;  and  what- 
ever printed  authorities  are  received  in  a  foreign  country  as  evidence  of  it:f 
laws,  are,  in  my  opinion,  evidence  of  the  same  laws  to  a  court  and  jury  in 
Pennsylvania. 

^  -  *To  the  larger  record,  as  it  was  called  at  the  bar,  to  distinguish  it 
J  from  the  other,  a  second  objection  has  been  made,  to  wit,  that  the 
declaration  does  not  say,  that  the  defendant  neglected  to  pay  or  deliver 
100,000  weight  of  tobacco ;  the  declaration  being  on  a  penal  bill.  With 
regard  to  this  point,  I  rather  think,  that  the  verdict  will  not  cure  the  ob- 
jection. The  case  in  Cro.  Car.  515  {Baynes  v.  Brighton)  y  seems  to  be  in 
point.  Debt  was  brought  for  forty  shillings  ;  and  the  declaration  was  held 
ill,  after  verdict,  because  the  plaintiff  had  not  alleged,  that  the  twenty 
shillings  were  not  paid  at  the  day  ;  for,  otherwise,  the  forty  shillings  were 
not  due.  I  am  induced  to  lay  the  more  stress  on  this  authority,  because  the 
principle  of  that  case  is  recognised  both  in  Douglas  and  Salkeld's  reports. 
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in  Dongl.  65*! y  by  a  recent  and  solemn  decision  of  the  whole  court,  it  has 
been  held,  that  if  the  indorsee  does  not  prove  at  the  trial  a  demand  on  the 
acceptor  and  refusal,  even  a  verdict,  in  such  case,  will  not  help  him-  The 
well-known  case  of  omitting  the  scienter  is  there  admitted  to  be  law. 
The  case  is  expressly  refen*ed  to,  as  reported  in  Salk.  662.  The  declaration 
was,  that  the  defendant  kept  a  bull  that  used  to  run  at  men,  but  did  not  say 
scienter  J  cfcc.  This  was  held  ill,  after  verdict;  for  the  action  does  not  lie, 
unless  the  master  knows  of  this  quality;  and  the  court  cannot  intend  it  was 
proved  at  the  trial,  as  the  plaintiff  need  not  prove  more  than  was  in  his 
declaration.  80,  in  the  case  at  bar:  the  court  cannot  intend  that  the  plaintiff 
proved  at  the  trial,  that  the  defendant  did  not  pay  or  deliver  100,000  weight 
of  tobacco  ;  because,  not  being  alleged  in  the  declaration,  the  plaintiff  was 
not  under  any  necessity  of  proving  it.  With  respect  to  the  other  objections 
to  the  larger  record,  I  entirely  concur  with  my  brethren, 

I  concur  also,  that  there  has  been  a  mistrial  in  the  other  cause  tried 
between  the  same  parties.  W.  Black.  786,  is  in  point.  Where  the  declara- 
tion is  amended  in  a  material  point,  a  rule  should  be  given  to  plead.  If  the 
plamtiff  has  a  right  to  amend,  he  is  also  bound,  at  the  same  time,  to  give  a 
rule  to  plead,  that  the  defendant  may  not  be  surprised  at  the  trial ;  and 
omitting  to  do  so,  is  error.  The  jury  was  sworn  to  try  the  precise  and  iden- 
tical issue  joined  by  the  pleadings  ;  and  if  that  was  afterwards  altered  or 
changed  by  the  plaintiff,  the  verdict  will  not  help  it ;  because  a  verdict  will 
not  help  that  which  was  not  in  issue.  Glib.  Hist,  and  Pract.  Com.  Pleas, 
p.  100. 

The  court  below  had  no  power  to  discharge  the  jury,  after  they  were 
sworn,  without  the  consent  of  both  parties.  It  is  true,  that  in  2  Str.  1117, 
it  appears,  that  a  jury  was  dismissed,  after  they  were  sworn,  because  no  issue 
was  joined.  But  as  there  was  an  issue  joined  in  the  cause  of  Musser  v. 
Thompson^  the  court  below  have  acted  erroneously,  and  contrary  to  law,  in 
discharging  the  jury,  without  the  consent  of  both  parties. 

I  think,  upon  the  whole,  that  judgment  should  be  reversed  in  both 
causes. 

*Bbyan,  Justice. — ^As  I  agree  entirely  in  the  opinions  given  by   r^.^.^ 
the  chief  justice,  for  the  reasons  which  he  has  assigned,  I  shall  con-   ■- 
tent  myself  with  generally  declaring,  that  I  think  the  judgments  on  these 
records  ought  both  to  be  reversed. 

By  thb  Coubt. — ^Let  the  judgments  of  the  court  below,  on  both  records, 
be  set  aside. 


Bbspubuoa  v.  Negro  Betsst  et  oL 

Starves. 

Under  the  ad  of  let  March  1780,  a  negro  bora  befm-e  that  date,  and  not  re^pstered  agreeable  to 
the  directions  of  the  act,  could  not  be  held  as  a  servant  until  he  attained  the  age  of  twenty- 
eight  years ;  but  was  absolutely  free. 

This  was  a  habeas  corpus  ad  subjiciendum^  which  had  been  allowed  by 
Mr.  Justice  Bbyan,  and  afterwards,  brought  by  him  before  the  court.  The 
oase  was  twice  argued  ;  first,  on  the  adth  of  June  1786,  by  Brat^fordy  on  be- 
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half  of  Samuel  Moore,  who  claimed  the  negroes  as  his  seryants,  and  by 
Zeto^,  in  behalf  of  the  negroes;  and  a  second  time,  in  April  term,  1789, 
by  the  same  counsel  for  the  claimant,  and  by  IngersoU  and  Fisher^  for  ihe 
defendant**.  The  court  having  held  the  matter  under  advisement  until  the 
present  te.  m,  the  judges  delivered  their  opinions  separately,  in  the  folloTring 
order  ;  the  chief  justice  stating  the  circumstances  of  the  case,  and  the  ar^- 
ments  of  the  counsel,  in  the  course  of  his  observations. 

McKean,  Chief  Justice. — ^The  negro  Betsey,  for  whom  the  habeas  corpus 
issued  (and  upon  whose  fate,  that  of  the  two  other  negroes  depends),  was 
bom  before  the  Ist  of  March  1780,  to  wit,  in  the  1779,  and  her  name,  age, 
sex,  Ac,  were  not  registered  in  the  office  of  the  clerk  of  the  peace  of  the 
county  of  Chester,  in  which  the  master,  Samuel  Moore,  then  inhabited,  on  or 
before  the  1st  of  November  1780,  agreeable  to  the  dii*ections  of  the  act  of 
assembly,  entitled,  "  An  act  for  the  gradual  abolition  of  slavery,"  passed  on 
the  1st  of  March  1780.     (See  1  Sm.  L.  492.) 

The  question  that  is  submitted  to  our  consideration  upon  these  facts,  is, 
whether  the  negro  can  be  held  as  a  servant,  until  she  attains  the  a^  of 
twenty-eight  years  ?  or,  whether  she  is  ahsohUely  free  ? 

On  the  part  of  the  master,  it  has  been  argued,  that,  although  by  the  fifth 
and  tenth  sections  of  the  act  of  assembly,  the  owner  or  master  of  any  negro 
or  mulatto  slave,  or  servant  for  life,  or  for  thirty-one  years,  then  within  the 
state,  or  his  lawful  attorney,  ought  to  cause  such  negro  or  mulatto  to  be  re- 
gistered, on  or  before  the  1st  day  of  November  1780  :  yet,  by  the  fourth 
section,  it  is  provided,  that  every  negro  or  mulatto  child,  born  within  this 
state,  after  the  passing  of  the  act,  who,  in  case  the  act  had  not  passed,  would 
have  been  bom  a  servant  for  thirty-one  years,  for  life,  or  a  slave,  shall  be 
deemed  a  servant  until  the  age  of  twenty-eight  years.  It  was  urged  also, 
that  the  legislature  could  not  intend  a  greater  favor  to  negroes  and  mulattoesy 
bom  as  slaves,  or  servants  for  life,  or  until  the  age  of  thirty-one  years,  be- 
fore the  passing  of  that  act,  than  to  those  bom  after ;  that  the  intention  of 
*470l  ^^  legislature  is  to  govern  in  the  construction  of  this  act,  which,  as 
■*  *well  as  in  other  legislative  acts,  in  doubtful  cases,  must  be  construed 
according  to  the  reason  and  sense  of  the  law-makers,  expressed  in  the  several 
parts  of  the  act,  or  to  be  collected  by  considering  the  frame  and  design  of 
the  whole.     11  Mod.  161.    And  that  the  maxim  is  ubi  eadem  ratio y  ibi  idem 

For  the  negro  Betsey,  the  counsel  have  agreed  in  the  rule  for  the  cod- 
straction  of  acts  of  assembly,  but  they  argue,  that  the  fifth  section  of  the  act 
under  consideration  is  positive,  that  all  negroes  and  mulattoes,  held  as  slaves 
or  servants  for  life,  or  until  the  age  of  thirty-one  years,  should  be  registered 
before  the  1st  of  November  1780,  or  that  they  should  be  free ;  that  this  was 
the  intention  of  the  legislature  is  confirmed  by  the  tenth  section,  which  de- 
clares that  they  shall  be  deemed  free-men  and  free- women  ;  that  wheie  the 
words  are  express  and  positive,  there  is  no  room  left  for  construction  ;  that 
the  law  favors  liberty  more  than  property  ;  and  that  if  the  case  should  ap- 
pear doubtful,  the  judgment  should  be  in  favor  of  the  liberty  of  negro  Betsey. 

Since  the  argument,  the  court  have  again  read  the  act  of  assembly,  and 
maturely  considered  that,  and  the  several  reasons  urged  by  the  learned  coun- 
mI  on  both  sides  ;  and  as  this  is  the  first  case  that  has  come  before  them, 
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^  upon  the  arguments  of  counsel,  and  as  the  judgment  now  to  be  (iven  will 

^  govern  in  all  cases  of  the  like  sort,  for  the  future,  it  seems  to  be    »roper,  to 

r  give  the  grounds  and  reasons  upon  which  they  found  their  decisio; .. 

It  may  be  observed,  that  neither  in  the  fifth  nor  tenth  sections,  is  it  said, 
that  negroes  or  mulattoes,  held  as  slaves,  or  for  life,  or  until  thirty-one  years 
of  age,  not  registered  on  or  before  the  Ist  of  November  1780,  shall  be  free, 
and  discharged  from  any  longer  service,  but  only  (by  the  fifth  section),  that 
they  shall  not  be  deemed  to  be  slaves,  or  servants  for  life,  or  until  the  age 
of  thirty-one  years  ;  and  by  the  tenth  section  it  is  added,  that  they  shall  be 
deemed  as  free-men  and  free-women.  The  words  "  free-men  and  free 
women,"  seem  to  have  been  used  in  opposition  to  the  word  "  slaves,"  or 
"  servants  for  life,"  or  "  until  the  age  of  thirty-one  years,"  and  not  to  mean 
that  they  shall  be  absolutely  free  from  every  species  of  servitude.  Had  this 
been  the  intention  of  the  legislature,  words  were  easily  to  be  found  to  ex- 
press it  in  the  most  unequivocal  manner. 

There  is  a  section  in  this  act  of  assembly,  which  was  not  adverted  to  by 
the  counsel,  on  the  first  hearing,  that  contributes  to  clear  up  the  intention 
'  of  the  legislature  on  this  point :    It  is  the  sixth,  and  comes  in  by  way  of 

proviso  or  restraint  upon  the  fifth.  There,  the  owners  or  masters  of  any 
such  negroes  or  mulattoes,  "  though  not  registered,"  shall  be  answerable  for 
their  maintenance,  in  case  they  become  paupers,  unless  such  owners  or 
masters  shall  manumit  them,  before  they  arrive  at  the  age  of  twenty- eight 
years  ;  by  which  it  is  evidently  implied,  that  the  former  owners  or  masters 
may  still  have  an  interest  in  them,  notwithstanding  they  should  not  be 
registered  ;  otherwise,  why  should  it  be  made  a  condition  of  an  *ex-  r^e.^, 
emption  from  maintenance,  that  they  should  execute  and  record  in  *- 
the  proper  county,  a  deed  or  instrument,  securing  to  such  slaves  or  servants, 
their  freedom  before  twenty-eight  years  of  age  ? 

The  interest  remaining  to  the  owner  or  master,  in  an  unregistered  negro 
or  mulatto,  is  not  expressly  declared  in  any  part  of  the  act ;  but  from  the 
scope  of  the  whole,  it  may  be  collected,  that  the  meaning  and  intention  of 
the  legislature  was,  that  all  negro  or  mulatto  slaves,  or  servants  for  life, 
or  until  they  should  arrive  to  thirty-one  years  of  age,  within  the  state  at  the 
time  of  passing  the  act,  who  were  then  under  the  age  of  twenty-eight  years, 
might  be  detained  as  servants,  until  they  arrive  to  that  age,  though  they 
should  not  be  registered  ;  but  if  the  master  detained  them  in  service  until 
that  age,  and  they  should  afterwards  become  chargeable,  in  such  case,  he, 
his  executors,  administrators  or  assigns,  should  be  obliged  to  maintain  them. 
This  construction  seems  to  be  further  warranted  from  that  part  of  the  sixth 
section,  which  assigns  the  reason  for  registering  the  names,  ages  and  sexes 
of  slaves,  and  servants  for  life,  and  until  thirty-one  years  of  age,  to  wit,  in 
order  to  ascertain  and  distinguish  them  from  other  persons ;  those  born 
before  or  after  passing  the  act,  and  under  twenty-eight  years  of  age,  as  well 
as  those  who  should  not  be  registered,  though  above  twenty-eight  years  of 
age. 

Though  the  act  of  assembly,  with  respect  to  this  question,  is  not  so  clear 
as  it  might  have  been,  and  as  I  could  wish  it,  and  though  different  gentle- 
men may  reasonably  entertain  different  sentiments  concerning  it,  yet,  ap 
I  must  give  an  opinion,  it  must  be  my  own.  Upon  the  whole,  then,  I  think, 
that  negro  Betsey  should  remain  as  a  servant  until  she  shall  arrive  at  the  age 
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of  twenty-eight  years,  unless  freed  sooner  by  her  master  ;  and  that  she  be 
then  entitled  to  the  like  freedom  dues  and  other  privileges,  as  if  she  had  been 
born  after  passing  the  act  for  the  gradual  abolition  of  slavery. 

I  know  not  what  other  construction  to  put  on  the  sixth  section.  If  the 
word  "  not  "  in  the  fifth  line  from  the  end  of  this  section,  had  been  exponged, 
I  should  have  been  of  a  different  opinion  ;  but  the  engrossed  act  has  been 
examined,  and  the  word  "  not "  is  in  it.  The  legislature  must  have  had 
some  meaning  in  using  this  word,  as  well  as  in  the  sentence  that  provides, 
that,  "  unless  his  or  her  master  or  owner,  shall,  before  such  slave  or  servant 
attain  his  or  her  twenty-eighth  year,  execute  and  record  in  the  proper  county, 
a  deed  or  instrument,  securing  to  such  slave  or  servant  his  or  her  freedom. " 

By  this  judgment,  if  I  should  be  mistaken,  the  negro  Betsey  is  in  no 
worse  situation,  than  if  she  had  been  born  after  the  passing  the  act,  and  I  do 
not  know  a  reason  why  she  should  be  in  a  better.  Were  she  discharged 
from  her  master,  she  would  be  incapable  to  take  care  of  herself,  and  her 
parents  are  unable  to  educate  her  :  she  cannot  suffer  so  much  by  living  with 
a  good  master,  as  being  with  poor  and  ignorant  parents.  By  a  contrary 
judgment,  she,  as  I  have  just  hinted,  would  be  little  benefited,  and  her 
^  ^  -,  master,  who  *hitherto  has  derived  no  advantage  from  her  services, 
'*'■'  and  has  been  subjected  to  considerable  expenses  for  her  food,  clothing 
and  lodging,  would  be  a  great  sufferer  ;  so  that  the  balance  on  this  consider- 
ation seems,  likewise,  to  preponderate  on  the  side  for  which  I  have  declared 
my  opinion. 

Atlee,  Justice. — ^This  cause  was  argued  in  the  supreme  court,  in  June 
1786;  but  as  Mr.  Justice  Rush  and  myself  were  then  absent,  another  arga- 
ment  was  requested  for  our  satisfaction,  and  the  gentlemen  of  counsel  for 
the  parties  having  obligingly  acquiesced  in  our  wish. 

The  question  arises  upon  an  act  of  assembly  of  this  state,  entitled,  ^^  An 
act  for  the  gradual  abolition  of  slavery,"  passed  on  the  1st  day  of  March, 
in  the  year  1780;  and  it  is,  whether  a  negro  child,  bom  before  the  passing 
of  that  act,  and  not  registered  agreeable  to  the  directions  it  contains,  shall 
be  free,  or  be  in  a  similar  situation  with  those  bom  after  the  passing  of  the 
act,  that  is  a  servant  until  twenty-eight  years  of  age  ? 

It  is  agreed,  that  these  negro  children  were  bom  before  the  passing  of 
the  act,  and  that  they  and  their  parents  were,  at  the  time,  the  slaves  or 
servants  for  life  of  Samuel  Moore,  of  Chester  county,  who  neglected  to 
register  them  agreeable  to  the  directions  of  the  act.  In  consequence  of  this 
neglect  on  his  part,  the  parents  have  obtained  their  freedom  and  the  children 
now  seek  it,  that  they  may  follow,  and  be  under  the  care  and  direction  of 
those  parents,  instead  of  a  master. 

The  act,  after  declaring  in  the  third  section,  that  negroes  and  mulattoe^, 
born  after  it  was  passed  shall  not  be  deemed  slaves  or  servants  for  life,  and 
extinguishing  all  slavery  of  children,  in  consequence  of  the  slavery  of  their 
mothers,  provides  in  the  fourth  section,  that  such  children  as  should  be  bom 
after  the  passing  of  the  law  (who  would,  in  case  it  had  not  been  made,  have 
been  bom  servants  for  years  or  life,  or  slaves),  shall  serve  until  they  attam 
the  age  of  twenty-eight  years,  and  in  case  of  such  children  being  abandoned 
by  the  master  or  mistrcFS,  directs  their  being  placed  out  apprentices  by  the 
overseers  of  the  poor. 
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So  far  the  act  confines  itself  to  children  bom  after  it  was  passed.  The 
following  section,  to  wit,  the  fifth,  includes  every  description  of  these  peo- 
ple, of  both  sexes  and  all  ages,  and  under  this  and  the  tenth  section  it  is, 
that  the  parents  of  these  children  have  obtained  their  freedom.  This  di- 
rects that  every  owner  of  negro  and  mulatto  slaves,  or  servants  for  life,  or 
until  the  age  of  thirty-one  years,  at  that  time  within  the  state,  shall  cause 
the  names,  ages  and  sczes  of  such  their  slaves  and  servants  to  be  registered, 
or  entered  on  record,  in  books  to  be  provided  for  that  purpose,  by  the 
clerks  of  the  sessions  in  the  several  counties  of  the  state,  on  or  before  the 
first  day  of  November  1780 ;  and  declares,  that  no  negro  or  mulatto  then 
within  the  state,  shall,  from  and  after  the  said  1st  day  of  November,  be 
deemed  a  slave,  or  servant  for  life,  or  until  the  age  of  thirty-one  *years,  i-^^hq 
unlosi*>  hiei  or  her  name  shall  be  entered  as  aforesaid  on  such  record.  ^ 
And  by  the  tenth,  it  is  enacted  and  declared  that,  no  man  or  woman, 
of  any  nation  or  color,  except  the  negroes  and  mulattoes  who  shall  be 
registered  as  aforesaid,  shall  be  deemed,  adjudged  or  holden,  within  the  ter- 
ritories of  this  commonwealth,  as  slaves  or  servants  for  life;  but  as  free-men 
and  free-women. 

Under  these  sections  of  the  act,  it  should  seem,  that  freedom  is  secured 
to  every  negro  or  mulatto  within  the  state,  at  the  time  of  making  the  act, 
who  was  not  registered  agreeable  to  its  directions,  on  the  1st  day  of  No- 
vember 1780  ;  but  a  doubt  hath  arisen,  under  the  sixth  section,  with  respect 
to  those  who  are  under  the  age  of  twenty-eight  years,  though  bom  before 
the  making  of  the  act. 

This  section  comes  in  by  way  of  proviso  to  the  fifth,  and  declares, 
That  any  persons  who  had  the  ownership  or  right  to  the  service  of  any 
negro  or  mulatto,  at  the  time  of  passing  the  act,  his  or  her  heirs,  executors, 
administrators  and  assigns,  shall  be  liable  to  the  overseers  of  the  poor  of  the 
city  or  place  to  which  such  negro  or  mulatto  shall  become  chargeable, 
for  the  expenses  such  overseer  may  be  put  to,  through  the  neglect  of  the 
owner,  master  or  mistress  of  such  negro  or  mulatto,  notwithstanding  the 
name  and  other  descriptions  of  such  negro  or  mulatto  shall  not  be  entered 
and  recorded  as  aforesaid  ;  unless  the  master  or  owner  shall,  before  such 
slave  or  servant  attain  his  or  her  twenty-eighth  year,  execute  and  record  in 
the  proper  county,  a  deed  or  instrument  securing  to  such  slave  or  servant, 
his  or  her  freedom. 

This  clause  has  given  rise  to  the  argument,  and  it  is  contended,  on  be- 
half of  Samuel  Moore,  that  he  has  a  right,  upon  a  just  and  reasonable  con- 
struction of  it,  to  the  service  of  these  children,  until  they  amve  to  their 
respective  ages  of  twenty-eight  years,  notwithstanding  they  were  bom  before 
the  passing  of  the  act,  and  were  not  registered.  But  I  cannot  hold  with 
that  opinion. 

The  fifth  section  of  the  act  requires  entries  of  all  the  negro  and  mulatto 
slaves,  or  servants  for  life,  or  until  the  age  of  thirty -one  years,  within  the  state 
at  the  time  of  making  the  act  ;  it  directs  the  mode  of  those  entries; 
it  fixes  the  time  within  whicli  the  entries  shall  be  made:  and  without  any 
exception  in  respect  to  their  ages,  declares  that  no  negro  or  mulatto  then 
within  the  state,  should  be  deemed  a  slave  or  servant  for  life,  or  for  thirty- 
one  years,  unless  his  or  her  name  should  be  registered  within  the  time  iJin- 
ited.    The  master  or  owner  had  his  election  whether  to  enter  them,  or  not ; 
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if  he  did,  ho  socurtsd  to  himself  the  right  he  had  in  them  before  the  making 
of  the  law  ;  and  if  he  did  not,  it  appears  to  have  been  the  intention  of  the 
legislature,  that  he  should  forfeit  all  right  to  their  services.  The  tenth  sec- 
tion, I  think,  shows  this  expressly  ;  for  it  not  only  enacts  that  such  unregis- 
tered persons  shall  not  be  deemed  as  slaves  or  sei'vants  for  life,  as  in  the 
other  sections,  but  adds  that  they  shall  not  be  he  Men  or  adjudged  so  ;  and  f nr- 
♦4.74.1  *^®^>  *^^^  *they  shall  be  deemed,  adjudged,  and  holden  as  free-men 
-*  and  free-women,  in  opposition  to  every  species  of  servitude  before 
taken  notice  of  in  the  act.  As  this  ambiguous  section  seems  annexed  indeed 
as  a  proviso  to  the  fifth,  it  may  be  taken  as  intended  to  deter  persons  from 
6oldii:g  in  their  service  negroes  and  mulattoes,  whom  they  had  not  regis- 
♦•^red  according  to  law. 

Had  the  legislature  intended,  that  all  those  who  were  bom  before  the 
/naking  of  the  act,  and  had  not  attained  the  age  of  twenty-eight  years, 
Jihould  serve  until  they  arrive  to  that  age,  they  would  have  shown  that  inten- 
tion in  express  terms.  As  persons  of  that  description  among  the  negroes 
>ind  mulattoes,  made  a  great  part  of  their  number,  they  would  have  made 
provision  for  those  of  tender  age,  who  might  happen  to  be  abandoned  by 
their  owners,  as  they  have  done  with  respect  to  those  bom  after  the  act,  and 
abandoned  ;  they  would  have  made  like  provision  for  their  redress,  in  case 
of  severe  treatment,  and  in  proportion  to  their  terms  of  servitude  before 
they  attained  the  age  of  twenty-eight  years,  they  would  have  directed  free- 
dom dues,  as  they  have  done  for  the  others. 

With  respect  to  persons  of  this  color,  those  who  were  servants  among 
us,  before  the  passing  of  the  act,  were  either  slaves  or  servants  for  thirty- 
one  years  :  the  servitude  of  twenty-eight  years  is  created  by  this  act,  and 
appears  to  me  to  be  limited  to  those  who  are  bom  of  registered  slaves,  after 
it  was  passed,  and  to  those  only. 

The  preamble  to  the  act,  among  the  unhappy  circumstances  formerly 
attending  these  people,  mentions  their  being  cast  into  the  deepest  affliction 
by  an  unnatural  separation  and  sale  of  husband  and  wife,  from  each  other, 
and  from  their  children :  in  the  present  case,  it  is  attempted  to  separate 
these  children  from  their  parents,  by  a  construction  which  appears  to  me  to 
clash  with  the  intention  of  the  makers  of  the  law;  while  such  a  construction 
as  will  secure  freedom  to  them,  and  restore  them  to  their  parents,  will, 
I  think,  agree  best  with  the  design  of  the  legislature. 

I  am,  therefore,  of  opinion,  that  the  implied  construction  contended  for 
in  behalf  of  Samuel  Moore,  on  a  doubtful  and  dark  clause  in  the  act,  cannot 
be  admitted  to  operate  in  his  favor,  against  the  express  letter  and  direction 
of  its  fifth  and  tenth  sections  ;  and,  consequently,  that  these  persons  ought 
to  be  discharged  from  his  service. 

Rush,  Justice. — ^The  question  on  the  hdbeaa  corpuSy  in  the  case  of  Sam- 
uel Moore's  negroes,  is  a  question  of  construction,  arising  on  the  act  for  the 
gradual  abolition  of  slavery. 

It  is  admitted,  that  those  negroes  were  bom  before  the  Ist  of  Mareb 

1780,  the  date  of  the  law  ;  and  that  Samuel  Moore,  who  now  claims  them, 

was  then  in  possession  of  them,  and  that  he  neglected  to  register  them.     It 

^      1      ^®  *^^^  admitted,  that  they  were  slaves  for  life,  when  the  act  passed* 

-I      "^On  the  one  hand,  it  is  contended,  that  his  neglecting  to  registei 
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them,  it  is  attended  with  an  entire  loss  of  their  service  for  life ;  and  on  the 
other,  that  it  divests  the  right  only  frcm  and  after  the  age  of  twenty-eight 
years. 

Whatever  be  the  intention  of  the  legislature,  that  must  govern.  But 
the  difficulty  is  to  find  out  the  intention.  An  act  of  assembly,  being  the 
declared  will  of  the  legislature,  is  to  be  construed  altogether  ;  like  the  last 
will  and  testament  of  an  individual. 

When  the  act  for  the  gradual  abolition  of  slavery  passed,  there  were  in 
Pennsylvania  two  species  of  slavery  derived  from  birth ;  the  one  being  a 
slavery  for  life,  the  other  for  thirty-one  years.  The  latter  took  place  where 
a  child  was  bom  of  a  white  mother  by  a  black  father.  The  usage  in  such 
case  has  been,  to  hold  the  issue  in  slavery  until  the  age  of  thirty-one  years, 
in  consequence  of  its  base  birth.  This  shows  the  reason  why  the  legislature 
have  used  the  terms  "  slave,  or  servant  for  life,  or  thirty-one  years,"  in  the 
fifth  section  of  the  act :  the  words  are,  "  No  negro  or  mulatto  within  this 
state  shall,  after  the  first  of  November,  be  deemed  a  slave,  or  servant  for 
life,  or  till  the  age  of  thirty-one  years,  unless  entered  upon  record  ;"  to  pre- 
vent and  abolish  slavery  arising  from  birth,  being  the  great  object  of  the 
law,  as  may  be  seen  in  the  third  section  of  the  act  now  under  consideration. 
It  shows  further,  that  those  expressions  were  not  adopted  by  the  legislature, 
with  a  design  to  admit  slavery  until  the  age  of  twenty-eight,  in  the  case  of 
children  bom  before  the  act. 

By  the  particular  wording  of  the  tenth  section,  it  would  seem,  at  first 
view,  as  if  the  right  to  service  in  the  case  of  a  registered  slave,  who  was 
such  by  his  birth,  until  the  age  of  thirty-one  years,  was  either  wholly  taken 
away ;  or,  that  registering  him,  would  make  him  a  slave  for  life.  The 
words  are  different  from  the  fifth  section,  and  are  remarkable.  The  clause 
runs,  "  No  man  or  "w^oman,  of  any  nation  or  color,  except  negroes  or  mulat- 
toes  registered,  shall  be  a  slave  or  servant  for  life,  but  free."  Here,  the 
words,  "  or  till  the  age  of  thirty-one  years,"  are  omitted.  Now,  if  no  negro 
or  mulatto  man  or  woman,  unless  registered,  can  be  a  slave  for  life,  it  seems 
to  be  a  natural  consequence,  that  if  registered,  they  will  become  slaves  for 
life.  But  this  construction  is  most  certainly  erroneous  ;  because  it  proves 
too  much,  as  it  would  include  slaves  for  thirty-one  years.  Again,  if  regis- 
tering does  not  make  him  a  servant  for  life,  which  it  cannot  do,  so  neither 
does  this  clause  give  the  master  a  right,  in  consequence  of  registering  such 
negro,  to  detain  him  until  the  age  of  thirty-one  years.  In  the  genuine  and 
liberal  construction,  therefore,  of  the  tenth  section,  the  words,  "  or  till  the 
age  of  thirty-one  years,"  should  be  supplied;  and  then  it  will  speak  the  same 
language  with  the  fifth  section,  and  convey  the  same  idea. 

The  true  intent  and  meaning,  then,  of  those  two  sections,  considered  in 
one  view,  I  take  to  be,  that  all  negroes  and  mulattoes  *bom  at  the  r»j  k/» 
time  of  passing  the  act,  shall  be  free  from  every  degree  of  servitude,  ■■ 
unless  registered  by  those  who  had  a  right  to  their  service  for  life,  or  thirty- 
one  years,  or  by  their  attorneys. 

This  construction  of  the  law,  is  corroborated  by  adverting  to  the  fourth 
section  of  the  act.  By  this  section,  in  case  any  after-bom  child  should  be 
abandoned  by  its  master  or  mistress,  from  in  idea  that  its  service  until  the 
age  of  twenty-eight,  was  not  a  sufficient  compensation  for  bringing  it  up,  or 
from  any  other  cause,  the  overseers  are  directed  to  take  charge  of  it.    But 
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why  provide  for  a  child  bom  after  the  act,  in  case  it  should  b  i  abandoned, 
and  not  for  a  child  bom  before  the  act,  in  a  simihir  situation  ?  Surely,  an 
abandonment  was  as  likely  to  happen  in  the  one  case,  as  in  the  other,  and 
from  the  same  cause.  The  silence  of  the  legislature  on  this  point  affords  a 
striking  argument  to  prove,  that  they  never  entertained  an  idea  that  children 
bom  before  the  act,  were  to  be  servants  until  the  age  of  twenty-eight ;  other- 
wise, the  same  provision  would  have  been  made  in  both  oases.  The  master, 
in  the  case  before  the  court,  had  it  in  his  power  to  have  acquired  a  right  to 
the  children  for  life,  if  he  had  chosen  to  register  them  ;  or  by  neglecting  it, 
to  give  them  up  for  ever  :  and  this  observation  appears  to  me  a  satisfactory 
answer  to  the  argument,  that  children  born  before  the  act,  ought  not  to  be 
placed  in  a  better  situation  than  those  bom  after  it.  The  master  might  have 
put  them  in  a  much  worse  situation;  and  having  run  that  chance,  they 
ought  not  now  to  be  placed  on  the  same  footing  with  those  bom  after  the 
act. 

But  the  greatest  difficulty  in  the  cause  still  remains  ;  that  is,  the  sixth 
section  of  the  act.  By  this  clause,  ^'  Every  owner  of  a  negro  or  mulatto,  at  the 
time  of  passing  the  act,  his  heirs,  executors,  administrators  and  aaaigns  shall 
be  liable  to  the  overseers  of  the  poor,  where  such  negro  or  mulatto  shall  be- 
come chargeable,  for  such  necessary  expenses  as  the  overseers  may  be  put  to, 
through  the  neglect  of  the  owner  or  master  of  such  negro  or  mulatto  ;  not- 
withstanding the  name  and  other  descriptions  of  such  negro  or  mulatto  shall 
not  be  entered  and  recorded  as  aforesaid  ;  unless  his  master  or  owner 
shall,  before  such  slave  or  servant  attain  his  twenty-eighth  year,  execute 
and  record  in  the  proper  county,  a  deed  or  instrument  securing  to  such  slave 
or  servant  his  freedom." 

The  first  observation  to  be  made  on  this  section  is,  that  the  neglect  of  the 
owner  or  master  therein  mentioned,  does  not  mean  his  neglect  to  register, 
but  his  neglecting  to  provide  for  the  negro,  whereby  the  overseers  are  ob- 
liged to  do  it.  I  have  on  several  former  occasions  considered  this  clause 
with  a  good  deal  of  attention.  I  once  suspected  there  was  a  mistake  in  it, 
and  that  the  word  not  should  be  expunged  in  the  paragraph  which  says, 
^'  notwithstanding  the  name  and  other  descriptions  of  such  negro  or  mulatto, 
1tiA>JH^  shall  not  be  entered  and  recorded  as  aforesaid."  ♦Accordingly,  I  ex- 
^  amined  at  the  roll's  oifice,  the  law  signed  by  the  speaker,  and  also  the 
recorded  act,  but  found  them  both  correspond  with  the  printed  law.  I  still 
think,  however,  in  construing  the  act,  that  word  should  be  rejected.  The 
clause  then  will  mean  this — that,  notwithstanding  such  act  of  registering, 
whereby  a  right  is  vested  in  the  master,  yet  in  case  the  negro  should  become 
unable  to  support  himself,  and  the  overseers  should  do  it,  the  master  should 
be  liable  to  them.  In  other  words,  although  you  comply  with  the  law,  and 
register  your  negro,  which  will  make  hun  your  property  ;  yet,  that  circum- 
stance shall  not  exempt  you  from  the  burden  of  supporting  him  afterwards  ; 
unless  you  set  him  free  by  deed,  recorded  in  the  proper  county,  before  he 
attains  the  ago  of  twenty-eight  years. 

If  it  should  be  observed,  that  this  would  make  the  legislature  say  a  very 
idle  thing,  to  wit,  that  a  man  shall  be  bound  to  support  his  own  slave  ;  I 
answer,  the  clause  goes  further  :  it  prohibits  him  from  abandoning  his  right, 
nnless  he  does  it  before  his  arrival  at  the  age  of  twenty-eight ;  and  where, 
«^t  the  time  of  registering  h^m,  he  was  above  that  age,  he  can  never  after 
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wards  abandon  his  right,  but  shall  remain  always  liable  to  support  him. 
Twenty-eight  years  was  esteemed  a  proper  age,  in  case  of  emancipation, 
under  which,  it  might  be  reasonably  supposed,  that  a  negro,  by  a  course 
of  industry  for  a  number  of  years,  might  add  so  much  to  the  public  stock  ox 
wealth,  as  to  be  entitled  to  receive  support  from  the  public,  if  he  should  be 
unable  to  help  himself. 

By  the  old  law,  a  pei*son  might  set  free  his  negro  at  any  age,  on  giving 
security  at  the  county  court,  that  he  should  not  become  chargeable  to  the 
public,  but  that  law  being  repealed  by  the  act  now  under  consideration,  it 
became  necessary  to  restrain  the  exercise  of  that  right,  and  to  put  it  on  some 
equitable  footing  :  which  this  clause  has  done,  by  ordering  that  the  0¥mer 
of  a  negro,  although  registered,  shall  always  be  liable  for  any  necessary  ex- 
penses the  public  may  be  put  to,  through  his  neglecting  to  provide  for  him, 
unless  he  shall  set  him  free  before  the  age  of  twenty-eigh^  in  the  manner 
prescribed  by  the  act. 

ITiis  construction  of  the  sixth  section  is  still  further  confirmed  by  attend- 
ing to  the  word  assigns ;  every  owner  of  a  negro,  his  executors,  adminis- 
trators and  (xssiffnSy  shall  be  liable,  although  the  negro  be  not  entered  and 
recorded.  But  there  can  be  no  assignee  of  an  unregistered  negro,  because  he 
is  free.  The  clause,  therefore,  plainly  supposes  a  transferable  property  in 
such  negro  to  exist,  which  can  only  be  by  registering. 

To  this  construction,  it  may  be  objected,  that  there  will  be  no  precision 
in  the  act,  in  case  of  a  wilful  neglect  to  register  old  negroes,  with  a  view  to 
throw  them  on  the  public  ;  for,  by  not  registering  them,  they  became  free. 


It  would  be  a  sufficient  answer  to  *say,  that  if  due  provision  be  not 
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made  in  every  possible  contingency,  the  evil  must  remain  until  the 
legislature  think  fit  to  remove  it  by  a  new  law  on  the  subject.  But  we  may 
observe,  that,  in  fact,  there  could  have  been  few  negroes  so  old  as  to  be  ab- 
solutely useless ;  and  still  fewer  masters  so  forgetful  of  past  services,  and 
insensible  to  the  feelings  of  humanity,  as  to  neglect  registering  their  old 
negroes,  in  order  to  turn  them  out  of  doors,  and  render  them  a  burden  to 
the  public.  As  nothing  of  this  kind  has  ever  yet  been  heard  of,  we  may 
safely  pronounce,  that  the  legislature  has  acted  wisely  in  supposing  that  any 
provision  in  such  case,  would  have  been  entirely  superfluous. 

Upon  the  whole,  if  we  read  the  act  without  the  word  noty  the  law  in  all 
its  parts  will  appear  a  consistent  and  rational  system.  In  any  other  view  of 
it,  nothing  can  be  more  obecure,  perplexed  and  unintelligible.  The  word,  in 
all  probability,  has  slipt  into  the  act  by  inadvertence  ;  some  member  mistak- 
ing the  design  of  the  clause,  and  moving  that  as  an  amendment,  which  has 
proved  the  source  of  so  much  intricacy  and  litigation. 

Instances  are  not  wanting  where,  in  construing  wills,  courts  have  rejected 
or  supplied  words,  to  comply  with  the  intention  of  the  testator.  It  is  not 
necessary  to  cite  the  authorities  to  this  purpose,  as  they  are  familiar  to  every 
one.  In  the  construction  of  statutes  too,  judges  have  sometimes  gone 
contrary  to  the  general  words  of  it.  They  have  expounded  the  words  of  an 
act  contrary  to  the  text,  to  make  it  agree  with  reason  and  equity.  (19 
Viner  614.)  There  can  be  no  exposition  against  the  direct  letter  of  an 
explanatory  statute — ^which  admits  there  may  be  against  an  original  statute. 
Where  the  terms  and  letter  of  a  statute  are  obscure  and  difiicult,  we  must 
resort  to  the  intent.     (19  Viner  517,  520.)     Though  the  statute  of  1  JEliz. 
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makes  void  all  leases  by  bishops,  to  all  intents  and  purposes,  yet  the  lease  is 
good  against  the  lessor.  To  which  cases  I  will  only  add  a  determination 
lately  given  in  this  court,  in  the  case  of  Ijevim  v.  Will  {ante^  p.  430). 
Although  the  words  of  our  act  of  assembly  declare,  "  thit  no  mortgage 
deed  shall  be  good  or  sufficient  to  pass  any  freehold  or  inheritance,  or  any 
estate  for  life  or  years,  unless  recorded  within  six  months  from  the  date ;" 
yet  this  court  very  properly  held  such  mortgage  good  against  the  mortgagor; 
a  decision  which  is  certainly  repugnant  to  the  express  words  and  letter  of 
the  act. 

I  concur,  therefore,  with  my  brother.  Judge  Atlbb,  that  the  negro  chil- 
dren Betsey,  Cato  and  Isaac,  mentioned  in  the  return  to  the  habeas  corpus 
as  detained  by  Samuel  Moore,  should  be  discharged ;  it  appearing  to  me,  he 
holds  them  in  custody  against  the  law  of  the  land. 

Bbtan,  Justice. — ^In  this  case,  I  confess,  that  hitherto  I  have  agreed  in 
♦4701  ^P"^^'^  ^^^^  *^®  Chief  Justice  ;  but  I  now  unite  with  *my  brothers, 
^  Atleb  and  Rush,  upon  this  principle,  that  it  was  in  the  power  of 
Samuel  Moore  to  have  secured  the  service  of  the  negroes  in  question  ;  and 
having  omitted  to  do  so,  he  cannot,  on  the  one  hand,  take  advantage  of  his 
own  negligence ;  nor,  on  the  other,  will  an  ignorance  of  the  law  excuse  him. 
The  tenth  section  of  the  act  of  assembly  seems,  indeed,  inaccurate  and 
insensible  ;  but,  as  upon  a  clause  of  so  obscure  a  kind,  I  would  not  wish  to 
press  an  argument  against  liberty,  I  must  declare  my  voice  to  be  in  favor  of 
the  discharge  of  the  negroes. 

By  the  Court. — ^Let  the  negroes  be  discharged,  (a) 

(a)  See  Pirate  «.  Dalby,  on^  p.  167;  IfiUer  «.  Dwilling^  14&&R.44S. 
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Ltle,  administrator,  v,  Fobemajt. 
Foreign  attachment. 

While  a  man  remains  in  the  state,  though  avowing  on  intention  to  withdraw  from  it,  he  must  be 
considered  an  inluMarU^  and  therefore,  not  the  object  of  a  foreign  attachment. 

This  was  a  foreign  attachment,  which  issued  returnable  to  the  present 
term  ;  and,  on  arguing  a  rule  to  show  cause  why  the  writ  should  not  be 
quashed,  it  was  proved,  that,  on  the  5th  of  December,  the  defendant  was  at 
Lancaster,  on  his  way  to  Fort  Pitt,  where  he  intended  to  proceed  to  the 
Spanish  settlement  below  the  Natchez,  on  the  Mississippi,  but  was  actually  at 
Fort  Pitt,  on  the  2d  of  January  1790. 

Shipped,  President,  observed,  that  while  a  man  remained  in  the  state, 
though  avowing  an  intention  to  withdraw  from  it,  he  must  be  considered  as 
an  inhabita7itf  and  therefore,  not  an  object  of  the  foreign  attachment.  If  an 
inhabitant  clandestinely  withdraws,  or  secretes  himself,  to  avoid  his  credi- 
tors, he  becomes  liable  to  the  domestic  attachmc3nt.  The  having  once 
been  an  inhabitant  will  not,  however,  protect  a  man  for  ever  from  a  foreign 
attachment,  where  he  has  notoriously  emigrated  from  the  state,  and  settled 
elsewhere.  But  the  case  before  the  court  is  that  of  a  foreign  attachment 
issued  at  the  very  time  that  the  defendant  was  an  inhabitant  of  the  state 
which  cannot  be  maintained. 

Let  the  rule  be  made  absolute,  (a) 

WUcocks  and  Sergeant^  for  the  plaintiff.    IngersoU,  for  the  defendant. 

(a)  If  the  debtor  be  actually  dwelling  in  the  county  where  the  writ  Issued,  although 
he  may  not  be  an  inhabitants  so  as  to  come  within  the  domestic  attachment  laws,  his 
effects  p.re  not  liable  to  a  foreign  attachment  Bainbridge  v.  Alderson,  2  Bra  51.  See 
Lazarus  Barnet's  case,  and  Taylor  'o,  Knox,  ante^  p.  152,  158. 

491 


♦481  COURT  OF  OOMMON  PLEAS  [Deo. 

*Oraff  v.  Smith's  Administrators. 
Contribution. 

Where  one  died  intestate,  indebted  to  several  persons,  and  leaving  several  children,  and  after  a 
■ale  of  certain  parts  of  his  real  estate,  by  order  of  the  orphans'  court,  for  payment  of  debts, 
the  remainder  was  divided  among  his  children,  and  the  eldest  son  sold  his  share  to  bond  Jide 
purchasers ;  it  was  held^  that  the  purchasers  were  bound  to  contribute  in  aid  of  the  other  heirs, 
whose  lands  remained  unsold,  to  the  payment  of  the  remaining  debts  of  the  intestate. 

This  case  came  before  the  court  on  a  rule  to  show  cause  why  the  sheriff 
should  not  be  directed  to  postpone  the  sale  of  lands  taken  in  execution,  in 
the  hands  of  the  purchasers  from  John  Smith,  the  eldest  son  of  Robert 
Smith,  the  intestate,  until  all  the  lands  remaining  unsold,  in  the  hands  of  the 
other  children  of  Robert  Smith,  should  be  sold  hj  virtue  of  the  execu- 
tion. 

After  argument,  the  President  stated  the  circumstances  of  the  case,  and 
delivered  the  opinion  of  the  court,  in  the  following  manner. 

Shippbn,  President. — ^The  facts  agreed  on  both  sides  in  this  cause,  are, 
that  Robert  Smith  died  intestate,  indebted  to  several  persons,  and  possessed 
of  a  considerable  real  estate,  but  not  of  sufficient  personal  estate  to  pay  his 
debts ;  that  his  administrators  applied  to  the  orphans'  court  for  an  order  to 
sell  certain  parts  of  the  real  estate,  sufficient  to  pay  the  debts  and  maintain 
the  children  ;  that  such  order  was  accordingly  obtained,  and  that  part 
of  the  real  estate  was  sold  for  that  purpose;  that  a  subsequent  application  was 
made  to  the  orphans'  court  for  a  division  of  the  remainder  among  the 
children  ;  that  the  part  allotted  to  John  Smith,  the  eldest  son,  on  that 
division,  was  by  him  sold  and  conveyed  to  bond  fide  purchasers  ;  and  that 
John  Smith  was  himself  an  administrator,  and  neglected  to  discharge  all  the 
debts  out  of  the  sum  arising  from  the  sale  of  the  lands  ordered  to  be  sold 
by  the  orphans'  court,  but  wasted  the  money,  and  is  supposed  to  be 
insolvent.  Some  of  the  creditors  of  Robert  Smith,  whose  debts  remained 
unpaid,  have  since  obtained  judgments,  and  issued  executions  against  the 
lands  of  the  intestate,  as  well  those  sold  by  John  Smith,  under  the  order  of 
division,  as  against  the  lands  remaining  unsold  in  the  hands  of  the  younger 
children.    Three  questions  have  arisen  upon  the  argument. 

1.  Whether,  upon  the  death  of  the  intestate,  his  lands  were  bound  to  the 
payment  of  the  debts,  in  such  a  manner,  as  that  they  may  be  taken  in 
execution  and  sold,  notwithstanding  the  heir  may  have  previously  sold  and 
conveyed  the  same  to  bond  fide  purchasers  ? 

2.  Whether  the  purchasers  from  one  of  the  heirs,  are  bound  to  contribute 
to  the  other  heirs  ? 

3.  Whether  the  purchasers  under  the  order  of  the  orphans'  court,  are 
likewise  bound  to  contribute  ? 

L  In  order  to  solve  the  first  question,  it  will  be  necessary  to  take  into 
view  the  several  acts  of  assembly  which  subject  lands  to  the  payment  of 
debts. 

The  act  of  1700  subjects  all  lands  of  debtors  to  sale  on  judgment  and 
execution  against  them,   their  heirs,   executors,  and  administrators. 
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*The  act  of  1705  repeats  the  same  provision,  with  the  restriction  tbat^ 


if  the  clear  yearly  profits  will  pay  the  debt  in  seven  yeara^  the  land  ahali  be 
delivered  to  the  plaintiff  upon  a  reasonable  extent. 
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Under  these  acts,  the  real  estates  of  debtors  have  been  held  liable  to  sale 
by  execution,  whether  they  be  living  or  dead;  if  living,  under  a  judgment 
and  execution  against  themselves  :  if  dead,  under  a  judgment  and  execution 
against  their  heirs,  executore  or  administi*ators. 

By  the  intestate  act,  passed  likewise  in  1 705,  there  is  a  particular  pro- 
vision in  case  of  intestacy,  that  the  administrator  may  sell  such  parts  of 
the  real  estate  as  the  orphans'  court  should  allow  of,  as  sufficient  to  pay  the 
debts,  maintain  the  children,  and  improve  the  residue  of  the  eatate.  By 
this  act,  the  surplusage,  or  remaining  part  of  the  intestate's  lands,  not  sold, 
or  ordered  to  be  sold,  by  virtue  of  that  act,  is  directed  to  be  divided  among 
the  intestate's  widow  and  children,  in  the  proportions  therein  expressed. 
Although  the  surplusage  only  is  here  directed  to  be  divided,  yet  the 
construction  has  always  been,  that  where  there  are  no  debts,  or  where 
they  have  been  otherwise  satisfied,  the  division  shall,  notwithstanding,  take 
place,  the  act  being  considered  as  a  general  law  of  descents  and  distri- 
bution. 

It  is  contended,  on  one  side,  that  the  word  surplusage  in  the  latter  act 
implies  strongly  that  the  remaining  part  only  of  the  real  estate,  after  pay- 
ment of  debts,  is  vested  in  the  heirs,  and  that  they  shall  take  nothing  until 
the  debts  are  paid ;  or,  if  they  do  take  them,  it  must  be  cam  Ofiere.  On  the 
other  side,  it  is  said,  that  the  act  was  made  for  a  particular  purpose,  that 
the  word  surplusage  relates  only  to  the  remainder  of  the  lands  not  ordered 
to  be  sold  by  the  orphans'  court,  and  that  there  are  no  words  which  express  or 
imply  the  surplusage  to  mean,  after  payment  of  debts. 

Upon  the  former  construction,  however,  it  is  urged,  that,  immediately  on 
the  death  of  the  intestate,  there  is  a  lien  created  on  all  the  real  estate  in 
favor  of  the  creditors.  Without  entering  into  the  doctrine  of  liens  under 
the  words  of  this  act,  which  would  only  affect  the  estates  of  persons  dying 
intestate,  I  would  choose  to  consider  the  question  on  broader  ground  ;  that 
is,  how  far,  and  in  what  manner,  the  real  estate  of  deceased  persons,  whether 
they  die  testate  or  intestate,  is  bound  by  our  laws  to  the  payment  of  their 
debts. 

That  such  real  estates  are  a  fund  for  the  payment  of  debts,  is  not  con- 
troverted; but  it  is  contended,  that  they  are  no  otherwise  a  fund  after  the 
death  of  the  debtor,  than  in  his  lifetime;  and  that  as  he  himself  could  have 
aliened  before  judgment,  so  his  representatives  could  likewise  alien,  and  that 
the  lands  are  not  specifically  bound,  until  judgment  against  the  executors  or 
administrators — that  *if,  indeed,  they  are  then  unsold,  they  remain  a  p^go 
fund,  but  if  aliened,  no  remedy  remains  except  a  personal  one  against  *- 
the  seller. 

The  real  and  personal  estates  are  both  funds  for  the  payment  of  debts. 
The  personal  estate,  there  is  no  doubt,  is  immediately  bound,  on  the  death 
of  the  debtor;  it  goes  into  the  hands  of  the  executor  or  administrator, 
and  is  assets  in  his  hands  for  the  payment  of  debts  ;  specific  persoBal  prop- 
erty, being  in  its  rature  perishable,  may  be  sold  for  that  purpose,  and  the 
executor  or  administrator  is  personally  bound  to  answer  for  the  value.  In 
the  case  of  the  administrator,  he  must  give  security,  before  the  administra- 
tion is  committed  to  him  ;  in  the  case  of  an  executor,  being  intrusted  by  the 
testator,  he  gives  no  security,  in  the  first  instance  ;  but  in  ease  of  probable 
insolvency,  he  may  be  compelled  likewise  to  give  security.    In  both  oaaeB, 
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the  whole  personal  estate,  or  its  value,  is  bound,  from  the  moment  of  the 
debtor's  death,  to  the  payment  of  his  debts,  (a) 

The  real  estate  is,  like\vise,  confessedly,  a  fund  for  the  payment  of  debts. 
It  is  a  fund,  liowevcr,  that  does  not  actually  go  into  the  hands  of  the  execu- 
tor or  administrator,  as  assets  in  the  ordinary  course  ;  but  it  is  a  fund,  made 
such  by  positive  law,  in  another  fonn  ;  that  is,  creditors  may  issue  execu- 
tions, and  sell  it  for  the  payment  of  their  debts,  on  a  judgment  against  the 
executor  or  administrator  ;  for  it  is  not  necessary,  nor  has  it  been  usual,  to 
bring  the  action  against  the  heir.  The  lands,  however,  go  into  the  hands  of 
the  heir  or  devisee,  who  gives  no  security,  and  between  whom  and  the  credi- 
tors there  is  no  privity  ;  they  are  made  a  fund  for  the  payment  of  all  debts, 
and  must  necessarily  have  been  intended  by  the  legislature  to  be  a  certain, 
and  not  a  precarious  fund;  for  since  it  is  declared,  that  the  creditors  may  take 
them  in  execution  on  a  judgment  against  the  executor  or  administrator,  it 
must  be  meant,  that  they  should  have  the  fruit  of  that  execution  ;  and  as 
there  is  the  same  reason,  under  the  law,  that  they  should  be  equally  liable 
with  the  personal  estate,  from  the  death  of  the  debtor,  they  must  necessarily 
be  liable  in  such  a  manner  as  to  be  answerable  at  all  events,  which  can  no 
otherwise  be,  than  by  considering  them  as  specifically  liable,  in  whosesoever 
hands  they  may  be.  If  it  were  otherwise,  they  would  prove  no  fund  at  all ; 
for  the  devisee  or  heir,  knowing  that  if  judgments  were  obtained,  he  should 
lose  his  land,  would,  in  every  instance,  where  he  apprehended  debts  beyond 
the  amount  of  the  personal  estate,  immediately  sell  them,  and  thereby  en- 
tirely defeat  the  intent  of  the  legislature,  in  making  them  a  fund  for  the 
payment  of  debts. 

The  mischief  of  this  doctrine  is  still  more  striking,  if  we  consider,  that 
the  estates  of  the  inhabitants  of  Pennsylvania,  out  of  the  city  of  Philadel- 
phia, are  chiefly  real  estates,  and  if  they  were  immediately  alienable  by  the 
heirs,  without  being  afterwards  liable  for  the  ancestor's  debts,  few  creditors 
to  any  amount  would  ever  recover  their  debts,  although,  perhaps,  the  debts 
♦484 1  "^^y  really  have  been  contracted  on  the  credit  of  the  lands.  *Another 
-*  consequence  might  likewise  follow,  that  where  the  father  dies  indebted, 
leaving  sufficient  real  estate,  and  but  little  personal,  if  the  heir  or  devisee, 
being  likewise  indebted  on  his  own  account,  takes  the  land  in  the  manner 
contended  for,  then  his  creditors,  by  obtaining  judgment  against  him,  before 
his  father's  can  obtain  judgment  against  the  executors,  will  recover  their 
debts  out  of  his  father's  lands,  whose  creditors  would  in  that  case  be  entirely 
cut  out.  This  would  certainly  be  too  unjust,  and  repugnant  to  the  spirit  of 
our  laws,  ever  to  receive  the  sanction  of  a  court  of  justice. 

On  these  grounds,  it  is,  as  I  take  it,  that  lands  of  deceased  persons,  have 
always  heretofore  been  considered  as  liable  to  be  taken  in  execution  for  debt, 
in  the  hands  of  a  purchaser  from  the  heir  or  devisee.  It  is  a  construction  of 
the  law  that  has  so  long  prevailed,  that  it  would  be  now  very  dangerous  to 
unsettle  it,  as  many  titles  to  land  may  depend  upon  it.(&) 

Although  there  may  not  have  been  any  express  determination  of  this 

(a)  See  Eeyzey's  case,  9  S.  &  R.  72. 

(5)  8.  p.  Morris  «.  Smith,  1  Yeates  248 ;  WUsoa  «.  Watson,  Petors  0.  0.  S78. 
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point,  yet  a  point  has  been  determined  which  is  within  the  reason  of  the 
case.  A  widow's  right  of  dower  commences  with  her  marriage  ;  it  is  held 
so  sacred  a  right,  that  no  judgment,  recognisance,  mortgage,  or  any  incum- 
brance whatever,  made  by  the  husband  after  the  marriage,  can,  at  common 
law,  affect  her  right  of  dower:  even  the  king's  debt  cannot  affect  her.  Yet, 
it  has  been  held,  under  our  acts  of  assembly,  for  making  lands  chattels  for 
the  payment  of  debts,  that  as  to  lands  taken  in  execution,  after  the  death  of 
the  debtor,  the  widow  is  barred  of  her  dower.  If  the  widow  whose  right 
initiated  with  the  marriage,  shall  lose  her  dower  in  favor  of  creditors,  by 
much  stronger  reason  the  heir,  whose  right  did  not  commence  until  the  death 
of  the  debtor,  should  be  barred  from  taking  the  land  discharged  of  the 
debts. 

n.  The  second  question  in  this  case  is,  whether,  after  a  bond  fide  sale  by 
one  of  the  heirs,  the  purchaser  is  bound  to  contribute  in  aid  of  the  other 
heirs,  whose  land  remains  unsold  ? 

Where  there  is  equal  equity  in  two  contending  parties,  it  is  always  an 
unpleasant  task  to  decide  between  them  ;  and  in  that  case  there  can  be  no 
satisfactory  rule  but  the  atrictum  jus.  If  there  should,  however,  be  any 
lacJies  on  one  side,  and  none  on  the  other,  this,  even  on  equitable  principles, 
will  have  considerable  weight  in  the  decision. 

The  rules  of  contribution,  as  they  appear  in  Serhert^s  eccsBy  in  3  Co.  13, 
are  these — ^If  a  man  is  seised  of  three  acres  of  land,  and  enters  into  a  recog- 
nisance or  statute,  and  enfeoffs  A.  of  one  acre,  and  B.  of  another,  and  the 
third  descends  to  the  heir  ;  in  this  case,  if  execution  is  sued  only  against  the 
heir,  he  shall  not  have  contribution  ;  for,  coming  to  the  land  without  icon- 
sidcration,  he  sits  in  the  place  of  his  ancestor,  and  shall  not  have  contribu- 
tion against  any  purchaser.  But  if  execution  be  sued  against  one  of  the  pur- 
chasers, he  shall  have  contribution  against  the  other  purchaser  and  the 
heir.  So,  *if  judgment  be  obtained  against  a  man  that  dies,  leaving  r*^^^ 
two  daughters,  who  make  partition,  in  this  case,  if  only  one  is  •■ 
charged,  she  shall  have  contribution ;  for,  as  one  purchaser  shall  have 
eontribution  against  another,  so  one  heir  shall  have  contribution  against 
another  heir,  for  they  are  in  ceqtmli  Jure,  The  dictumy  that  the  heir 
shall  not  have  contribution  against  any  purchaser,  clearly  means  any  pur- 
chaser from  the  ancestor,  and  cannot,  consistently  with  the  case  stated  in 
Coke,  mean  any  other.  If,  then,  one  parcener  shall  have  contribution  against 
another  parcener,  it  is  most  clear,  that  one  co-heir  under  our  laws  of  descent, 
shall  have  contribution  against  another  co-heir.  But  a  distinction  is  made 
between  a  co-heir  and  a  purchaser  under  him.  Every  purchaser,  except  in 
some  special  cases,  stands  in  the  shoe  of  the  person  he  purchased  from,  and 
cannot  have  a  better  title  than  he  had  :  and  as  to  contribution,  he  holding 
under  one  of  the  co-heirs,  must  be  considered  as  in  (Bquali  jn/re  with  the 
other  co-heirs. 

One  of  the  special  cases,  where  a  purchaser  stands  in  a  more  favorable 
light  than  the  person  purchased  from,  is,  where  there  is  a  secret  trust,  and 
the  purchase  is  made  without  notice,  and  there  the  purchaser  shall  hold  the 
land  discharged  of  the  trust.  But  there  appears  no  similarity  between  that 
case  and  this,  where  the  law  of  the  land  having  made  real  estates  chattels 
for  the  payment  of  the  debts  of  the  ancestor,  every  purchaser  from  the  heir 
must  be  presumed  cognisant  of  it,  and  is  bound  to  take  care,  if  he  will  make 
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the  purchase,  to  he  secured  against  such  dchts.      If  he  neglects  this,  he 
seems  to  confide  in  the  seller,  that  he  hath  both  the  will  and  ability  to  do  it. 

The  hardship  upon  purchasers  may,  in  particular  instances,  be  great,  but 
may  generally  be  prevented  by  a  proper  caution.  Where  there  has  been  a 
suspicion  of  out-standing  debts,  it  has  been  very  usual  to  make  the  purchase 
under  an  execution.  At  any  rate,  the  fundamental  security  which  the  law 
has  given  to  creditors  should  not  be  destroyed,  or  the  title  of  co-heirs  af- 
fected, by  the  omissions  or  temerity  of  purchasers. 

It  is  here  suggested,  that  there  may  be  probably  sufficient  in  the  hands 
of  the  younger  children  to  pay  the  debts,  without  calling  on  the  purchasers. 
But  is  it  reasonable,  is  it  just,  or  can  it  be  legal,  that  the  younger  children 
should  be  stript  of  all  their  fortunes,  and  that  the  share  allotted  to  the  eldest 
eon,  who  had  no  better  right  of  exemption  than  they,  should  not  bear  part  of 
the  burden?  especially,  as  those  younger  children  had  no  participation 
in  the  sale,  or  wasting  the  money  :  nor  was  it  by  any  precaution  whatever,  in 
their  power,  to  prevent  cither ;  whereas,  it  was  in  the  power  of  the  pur- 
chasers to  be  indemnified,  if  they  had  thought  proper.  Such  a  doctrine 
would  enable  the  elder  son,  in  most  cases,  to  lay  the  whole  burden  upon  the 
younger  children,  who  are  frequently  helpless  ;  and  during  their  minority  at 
least,  prevented  from  standing  an  equal  chance  with  him.  (a) 
♦^ftAl  *'^^*  ^^^^  remaining  point  to  be  considered,  is,  whether  the  pur- 
J  chasers  under  the  order  of  the  orphans'  court  are  likewise  bound  to 
contribute  ?  These  purchasers,  I  acknowledge,  appear  to  me  to  stand  in  a 
very  different  light  from  the  voluntary  purchasers  from  the  eldest  son.  The 
law,  for  the  benefit  of  the  families  and  creditors  of  persons  dying  intestate, 
has  vested  the  orphans'  court  with  a  power  to  direct  the  sale  of  certain  parts 
of  the  intestate's  real  estate,  for  the  payment  of  his  debts.  The  same  law 
has  directed  the  means  of  information  to  be  given  to  the  court,  to  prevent 
imposition  and  the  unnecessary  dismemberment  of  the  real  estate.  The 
power  given  to  the  orphans'  court  by  this  act  is  very  great,  and  ought  to  be 
discreetly  exercised  ;  but  when  the  sale  is  made  under  their  order,  it  is  cer- 
tainly a  good  one.  The  administrator  is  vested  with  as  complete  a  power 
to  sell  the  specified  part  of  the  real  estate,  as  he  has,  by  the  common  law,  to 
sell  the  personal ;  and  the  purchasers  from  him  ought  to  hold  as  securely  in 
the  one  case,  as  the  other.  To  say,  that  because  the  administrator  is  to  ex- 
hibit upon  oath  an  account  of  the  debts,  therefore,  the  purehasers  are  to  look 
to  the  payment  of  those  debts,  is  in  effect  saying,  that  the  purchasers  are  to 
look  to  the  legal  exercise  of  the  power  vested  in  the  orphans'  court,  who  may, 
unquestionably,  impose  such  terms  upon  the  administrator,  as  are  necessary 
to  secure  to  the  creditors  and  children,  the  consideration  money  arising  from 
the  sales;  and  such  security  has,  in  fact,  been  required  in  many  instances 
by  the  orphans'  court  in  Pennsylvania.  Besides,  if  the  purchaser  is  to  look  to 
the  payment  of  the  debts,  he  must,  likewise,  look  to  the  other  objects  for 
which  the  land  is  to  be  sold  ;  that  is,  the  education  and  maintenance  of  the 
children,  and  the  proper  improvement  of  the  residue  of  the  estate ;  which  no 
law  founded  in  reason  could  require.   The  case  of  these  purchasers,  however, 

(a)  See  Guier  «.  Kelly,  2  Blnn.  299 ;  Wilson  c.  Watson,  Peters  0.  0.  273 ;  Bryant 
f>,  Hunter,  d  W.  C.  0.  48;  Nailor  v.  Stanley,  10  S.  &  B.  450;  Miller  «•  Stout|  2  Bru 
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is  not  regularly  before  the  oourt ;  their  lands  have  not  been  taken  in  exe- 
cution, neither  are  they  comprised  within  the  rule,  (a) 

The  rule,  as  it  stands,  must  be  discharged. 


Pbinglb  v.  McClbnachan. 
Award. 

A  report  of  referees  set  aside,  where  they  admitted  the  accounts  of  one  of  the  parties  aa  oondn- 
sive  evidence  of  the  value  of  specie  and  depreciated  money. 

This  cause  being  referred,  a  report  was  made  in  favor  of  the  plaintiff,  to 
which  the  following  exceptions  were  filed  by  the  defendant : 

1.  For  that  the  referees  have  entirely  omitted  to  charge  the  plaintiff, 
John  Pringle,  with  the  sum  of  146/.,  specie,  for  a  loss  on  a  policy  of  insur- 
ance that  he  underwrote  to  the  defendant,  Blair  McCIenachan,  upon  the 
brig  Nancy,  Richey,  master,  on  a  voyage  from  Cadiz  to  Philadelphia,  in 
1775. 

2.  For  that  in  the  month  of  December  1776,  there  was  a  balance  due 
from  John  Pringle  to  Blair  McCIenachan  of  2455Z.  13^.  4e?.,  as  appears  by 
the  account-current  furnished  the  referees  ;  *and  yet  the  referees,  by  r^iAQ'j 
continuing  down  the  subsequent  items  of  account  in  continental  '- 
money,  to  August  1780  (when  they  struck  a  balance  of  21,19lZ.  13*.  0(7., 
continental  money,  at  seventy  for  one),  have  reduced  the  balance  of  2455/. 
ISs.  4d,y  specie,  due  to  Blair  McCIenachan  in  1776,  by  a  scale  of  depreciation 
of  seventy  for  one  ;  so  that  instead  of  2445/.  13*.  4}id,y  Blair  McCIenachan 
has  credit  for  about  35/.  1*.  8d.,  specie. 

3.  For  that  in  an  item  of  6403/.  17*.  8cf.,  continental  money,  on  a  trans- 
action of  November  1778,  to  the  debt  of  Blair  McCIenachan,  they  have 
omitted  to  charge  him  with  that  sum  in  November  1778,  and  reduce  it  by 
the  scale  of  seventy  for  one,  as  they  did  the.  balance  in  August,  but  have 
taken  that  single  item  out  of  the  general  mass  of  the  account,  which  amounts 
to  upwards  of  360,000/.,  continental  money,  and  reduced  it  by  a  scale  of  six 
for  one  ;  which,  upon  their  own  principles,  will  turn  to  the  disadvantage  of 
Blair  McCIenachan  975/.  16*.  *Jd.,  specie. 

4.  That  Blair  McCIenachan,  in  September  1777,  drew  a  bill  of  exchange 
on  Newry,  payable  in  London,  for  200/.  sterling,  in  favor  of  John  Pringle, 
which  was  protested ;  and  the  defendant,  Blair  McCIenachan,  never  had 
notice  thereof,  until  the  latter  end  of  1778,  or  beginning  of  1779,  and  the 
rcfer'^ps  have  charged  the  defendant  for  the  same,  the  sum  of  656/.  19*.  3(/., 
specie,  and  by  reason  of  the  referees  having  scaled  the  aforesaid  balance  of 
21,191/.  13*.  Od.,  at  seventy  for  one,  the  said  Blair  McCIenachan,  has  to  his 
credit  for  the  said  bill  only  the  sum  of  8/.  11*.  5</.,  specie. 

After  argument,  the  President  delivered  the  opinion  of  the  court,  as 
follows : 

(a)  In  Moliere's  LoRsee  «.  Noe,  4  Dall.  450,  it  was  expressly  decided,  that  a  pur- 
chaser under  a  sale  by  order  of  the  orphans*  court,  took  the  land  free  from  judgments 
and  other  debts  of  the  intestate ;  but,  it  seems,  not  discharged  from  mortgages.  And 
see  McPhcrson  v.  Cunliffe,  11  S.  &  R.  482. 
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SniPPEN,  President. — The  court  have  deliberately  consider!  d  this  casCf 
and  are  unanimously  of  opinion,  that  the  referees,  although  men  of  know- 
ledge and  integrity,  have  hastily  adopted  a  principle  not  warranted  by  law, 
which,  if  sanctioned  by  this  court,  would  be  productive  of  manifest  injus- 
tice. 

The  accounts  that  had  been  exhibited  by  one  party  to  the  other,  were 
certainly  evidence  against  him  who  exhibited  them,  as  to  the  articles  which 
they  contained,  (a)  but  could  not  be  considered  as  evidence,  much  less  con- 
clusive evidence,  of  what  was  not  stated  or  distinguished  in  them — ^I  mean 
the  value  of  the  specie  and  depreciated  money.  This  appears  to  have  been 
a  principal  subject  of  dispute  between  the  parties,  and  ought  to  have  been 
open  to  discussion  before  the  referees.  Yet,  under  the  idea  that  this  was 
conclusive  evidence,  they  have  totally  refused  to  consider  the  items  of  the 
account  as  to  their  real  value,  or  to  exercise  their  judgment  upon  them  ;  but, 
by  applying  a  certain  rate  of  depreciation  to  the  balance  of  the  whole  ac- 
count, they  have  involved  a  large  sum  of  hard  money  in  a  depreciation  of 
seventy  for  one.  They  have  also  scaled  sums  which  had  been  omitted  in 
the  accounts,  in  a  very  different  manner  from  what  they  have  done  other 
advances  made  about  the  same  time,  by  which  an  unequal  measure  of  justice 
is  dealt  out  to  the  parties. 

♦4881  *The  principle  that  the  referees  adopted,  having  been  taken  up, 
-*  before  it  could  be  known  on  which  side  it  would  operate,  either  bene- 
ficially or  injuriously,  they  are  not  chargeable  with  any  designed  partiality  ; 
but  it  was  surely  too  hazardous  and  uncertain  an  experiment,  to  be  a  proper 
foundation  for  doing  equal  justice. 

Although  the  court,  on  the  present  instance,  have  entered  further  into 
the  merits  of  the  case,  than  they  usually  do  in  reports  of  referees,  they  do 
not  think  that  they  depart  from  the  spirit  of  former  decisions,  as  they 
ground  their  judgment  upon  the  conduct  of  the  referees,  in  declining  the 
consideration  of  the  most  material  subject  of  the  controversy ;  and  that 
too,  upon  a  mistaken  principle,  leading  to  real  injustice  to  one  of  the  parties 

Let  the  report  be  set  aside. 

(a)  Morris  «.  Hurst^  1  W.  0. 0.  483;  Bell  v.  Davidson,  8  Id.  82a 
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The  Oabb  of  the  Coubt  op  Ohanokby  in  Pennsylvania. 

King  Charles  the  second,  by  his  royal  charter,  dated  at  Westminster,  the 
4th  of  March,  in  the  thirty-third  year  of  his  reign,  was  graciously  pleased 
to  grant  unto  William  Penn,  Esquire,  son  and  heir  of  Sir  William  Penn,  de- 
ceased, and  unto  his  heirs  and  assigns,  a  large  tract  of  land  in  America,  in 
the  said  charter  particularly  described,  and  to  ereci  the  same  into  a  province 
and  seignorie,  by  the  name  of  Pennsylvania.  His  said  late  Majesty  was 
likewise  pleased,  for  the  good  and  happy  government  of  the  said  province, 
to  grant  to  the  said  William  Penn,  and  his  heirs,  certain  privileges  and  juris- 
dictions, in  the  following  words,  viz. : 

"  And  forasmuch  as  we  have  hereby  made  and  ordained  the  aforesaid 
William  Penn,  his  heirs  and  assigns,  the  true  and  absolute  Proprietor  of  all 
the  lands  and  dominions  aforesaid.  Know  ye,  therefore,  that  we,  reposing 
special  trust  and  confidence  in  the  fidelity,  wisdom,  justice  and  provident 
circumspection  of  the  said  William  Penn,  for  us,  our  heirs  and  successors, 
do  grant  free,  full  and  absolute  power  (by  virtue  of  these  presents),  to  him 
and  his  heirs,  and  to  his  and  their  deputies  and  lieutenants,  for  the  good  and 
happy  government  of  the  said  country,  to  ordain,  make  and  enact,  and 
under  his  and  their  seals  to  publish,  any  laws  whatsoever,  for  the  raising  of 
money  for  the  public  use  of  the  said  province,  or  for  any  other  ends  apper- 
taining either  unto  the  public  state,  peace  or  safety  of  the  said  country,  or 
unto  the  private  utility  of  particular  persons,  according  unto  their  best  dis- 
cretion, by  and  with  the  advice,  assent  and  approbation  of  the  free-men  of 
the  said  country,  or  the  greater  part  of  them,  or  of  their  delegates  or  depu- 
ties, whom,  for  the  enacting  of  the  said  laws,  when  and  as  often  as  need 
shall  require,  we  will,  that  the  said  William  Penn  and  his  heirs  shall  assem- 
ble, in  p  ich  sort  and  form  as  to  him  and  them  shall  seem  best,  and  the  same 
laws  duly  to  execute  unto,  and  upon,  all  people  within  the  said  country  and 
limits  thereof.  And  we  do  likewise  give  and  grant  unto  the  said  William 
Penn  and  his  heirs,  and  to  his  and  their  deputies  and  lieutenants,  full  power 
and  authority  to  appoint  and  establish  any  judge  or  justices,  magistrates  and 
officers,  whatsoever,  for  what  causes  whatsoever,  for  the  probate  of  wills 
and  the  granting  of  administration,  within  the  precincts  aforesaid,  and  with 
what  power  soever,  and  in  such  form  as  to  the  said  William  Penn  or  his 
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heirs  shall  seem  most  convenient;  also  to  remit,  release,  pardon  and  abolish, 
whether  before  judgment  or  after,  all  crimes  and  offences  whatsoever,  com- 
mitted within  the  said  comitry  against  the  said  laws  (treason  and  wilful  and 
malicious  murder  only  excepted),  and  in  those  cases,  to  grant  reprieves  until 
our  pleasure  may  be  known  therein,  and  to  do  all  and  every  thing  and  things, 
which  unto  the  complete  establishment  of  justice,  unto  courts  and  tribunals, 
forms  of  judicature,  and  manner  of  proceedings,  do  belong,  although  in  these 
presents  express  mention  be  not  thereof  made,  and  by  judges  by  them  dele- 
gated, to  award  process,  hold  pleas,  and  determine  in  all  the  aforesaid  courts 
and  tribunals,  all  actions,  suits  and  causes  Whatsoever,  as  well  criminal  as 
civil,  personal,  real  and  mixt;  which  laws,  so  as  aforesaid  to  be  published,  our 
pleasure  is,  and  so  we  enjoin,  and  require  and  command,  shall  be  most  abso- 
lute and  available  in  law,  and  that  all  the  liege  people  and  subjects  of  us,  our 
heirs  and  successors,  do  observe  and  keep  the  same  inviolable  in  those  parts,  so 
far  as  they  concern  them,  under  the  pains  therein  expressed  or  to  be  expressed; 
provided,  nevertheless,  that  the  said  laws  be  consonant  to  reason,  and  not 
repugnant  or  contrary,  but  (as  near  as  conveniently  may  be)  agreeable  to 
the  laws,  statutes  and  rights  of  this  our  kingdom  of  England,  and  saving  and 
reserving  to  us,  our  heirs  and  successors,  the  receiving,  hearing  and  deter- 
mining, of  the  appeal  and  appeals,  of  all  or  any  person  or  persons,  of,  or 
belonging  to  the  territories  aforesaid,  or  touching  any  judgments  to  be  there 
made  and  given." 

By  another  clause  in  the  said  charter,  ^^  Power  is  granted  unto  the  said 
William  Penn,  and  his  heirs,  by  themselves,  or  by  their  magistrates  and 
officers,  in  that  behalf  duly  to  be  ordained,  to  make  and  constitute  fit  and 
wholesome  laws  and  ordinances,  from  time  to  time,  within  the  said  country 
to  be  kept  and  observed,  as  well  for  the  preservation  of  the  peace,  as  for  the 
better  government  of  the  people  there  inhabiting,  and  publicly  to  notify 
the  same  to  all  persons  whom  the  same  doth  or  may  any  ways  concern;  which 
ordinances  shall  be  observed  inviolably  in  the  said  province,  under  the  pains 
therein  to  be  expressed,  so  as  the  said  ordinances  be  consonant  to  reason, 
and  be  not  repugnant  or  contrary,  but  (so  far  as  conveniently  may  be) 
agreeable  with  the  laws  of  the  kingdom  of  England,  so  as  the  said  ordinances 
be  not  extended  in  any  sort,  to  bind,  change  or  take  away  the  right  or 
interest  of  any  person  or  persons,  for  or  in  their  life,  members,  freehold, 
goods  or  chattels." 

It  is  by  the  same  charter  likewise  declared, ''  That  the  laws  for  regulating 
and  goveniing  property  within  the  said  province,  as  well  for  the  descent  and 
enjoyment  of  lands,  as  likewise  for  the  enjoyment  of,  and  succession  of 
goods  and  chattels,  and  likewise  as  to  felonies,  shall  be  and  continue  the 
same  as  they  shall  be,  for  the  time  being,  in  the  kingdom  of  England,  until 
the  said  laws  shall  be  altered  by  the  said  William  Penn,  his  heirs  or  assigns, 
and  by  the  free-men  of  the  said  province,  their  delegates  or  deputies,  or  the 
greater  part  of  them." 

Oct.  28,  1701.  The  said  William  Penn  was  pleased  to  grant  to  the  in- 
habitants of  Pennsylvania,  by  his  instrument  or  charter  in  writing,  duly 
executed  under  his  hand  and  seal,  divers  liberties,  franchises  and  privileges, 
so  far  as  in  him  lay,  to  be  held  and  enjoyed  by  the  adventurers  into,  and  the 
inhabitants  of,  the  said  province,  in  wh:?h  charter  is  contained  {inter  alia) 
the  following  remarkable  clause: 
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'^Sixthly.  That  no  person  or  persons  shall  or  may,  at  any  time  hereafter, 
be  obliged  to  answer  any  complaint,  matter  or  thing  whatsoever,  relating  to 
property,  before  the  governor  in  council,  or  in  any  other  place,  InU  in  the 
ordinary  course  of  justice^  unless  appeals  thereunto  shall  be  hereafter  by  law 
appointed." 

Likewise,  another  clause  in  the  following  words,  viz. :  '^  And  no  law  or 
ordinance  whatsoever  shall,  at  any  time  hereafter,  be  made  or  done,  to  alter, 
change  or  diminish  the  form  or  effect  of  this  charter,  or  any  part  or  clause 
therein,  contrary  to  the  true  intent  and  meaning  thereof,  without  the  consent 
of  the  governor  for  the  time  being,  and  six  parts  of  seven  of  the  assembly 
met." 

This  charter,  thus  granted  by  the  said  William  Penn,  and  by  him  signed, 
having  been  distinctly  read  in  the  house  of  representatives,  and  by  them 
being  approved  of,  was  thankfully  received  and  signed  by  six  members  of 
the  proprietor's  and  governor's  council,  and  by  the  speaker,  in  behalf  of  the 
house. 

In  pursuance  of  th^  powers  granted  by  the  royal  charter,  the  courts  of 
law  and  equity  have  been  sometimes  established  by  acts  of  assembly,  and 
sometimes  by  ordinances.  In  the  year  1710,  an  act  of  assembly  was  passed, 
entitled  "  An  act  for  establishing  courts  of  judicature  in  this  province."  By 
this  act,  the  power  of  determining  cases  in  equity,  was  vested  in  the  re- 
spective county  courts  of  common  pleas,  with  an  appeal  to  the  judges  of  the 
supreme  court,  who  were  likewise  judges  of  law  in  the  last  resort,  in  Pennsyl- 
vania. In  the  year  1719,  the  last-mentioned  act  was  repealed  by  bis  late 
Majesty  in  counciL  Upon  the  repeal  of  this  act,  for  many  successive  terms, 
no  courts  were  held  at  all,  except  the  city  courts  of  quarter  sessions,  which 
derived  their  power  from  a  charter  granted  to  the  city  of  Philadelphia  by 
the  said  William  Penn. 

To  supply  this  defect,  and  to  prevent  a  failure  in  the  administration  of 
justice,  Sir  William  Keith,  then  governor,  thought  fit,  by  virtue  of  the  powei 
granted  to  the  said  William  Penn,  his  lieutenants  or  deputies,  to  establish 
the  several  courts  of  law,  by  commission  granted  by  him  for  that  purpose. 
But  no  provision  was  made  at  all  for  determining  cases  in  equity,  and  conse- 
quently, the  subject  was  altogether  remediless  in  that  particular,  til] 
1720.  When  the  said  Sir  William  Keith,  then  governor,  taking  this 
grievance  into  consideration,  did,  in  the  month  of  May  in  the  said  year,  by 
message  to  the  house  of  representatives  then  sitting,  lay  the  whole  matter 
before  them,  praying  their  advice  and  assistance,  in  order  to  supply  so  great 
a  defect  in  the  administration  of  justice. 

4  May  1720.  The  said  house  of  representatives  having  maturely  advised 
upon  the  subject-matter  of  the  message,  came  to  the  following  resolve 
(which  is  said  to  have  been  unanimous). 

Resolved,  '^  That  considering  the  present  circumstances  of  this  province, 
this  house  is-  of  opinion,  that  for  the  present,  the  governor  be  desired  to  open 
and  hold  a  court  of  equity  for  this  province,  with  the  assistance  of  such  of 
his  council  as  he  shall  think  fit,  except  such  as  have  heard  of  the  case  in  any 
inferior  court." 

June  8,  1720.  The  governor,  Sir  William  Keith,  laid  the  aforesaid 
resolution  of  tiie  house  before  his  council,  which  was  then  entered  upon, 
9nd  referret'  t>  further  consideration. 

601 


492  APPENDIX. 

Court  of  Chancery. 

Aug.  6.  The  mat.ter  being  again  resumed  in  council,  the  board,  after 
mature  consideration,  concurred  in  opinion,  "  That  by  virtue  of  the  powers 
granted  by  the  royal  charter  to  the  late  proprietor,  his  heirs  and  assigns,  and 
to  his  or  their  lieutenants  or  deputies,  being  regularly  appointed,  the  present 
governor,  William  Keith,  Esquire,  may  safely  comply  with  the  desire  of  the 
representatives  of  the  free-men  of  this  province,  signified  to  him  by  an 
unanimous  resolution  of  their  house,  dated  the  4th  May  last  pctst." 

The  board,  deliberating  likewise  upon  the  best  and  securest  method  of 
establishing  the  said  court,  came  to  the  following  resolution,  viz. : 

"  That  as  often  as  the  governor  is  to  sit  in  chancery  and  hold  a  court,  all 
the  members  of  council  in  or  near  Philadelphia  shall  be  summoned  to  attend 
the  governor,  as  his  assistants  upon  that  bench,  and  that  there  shall  not  any 
decree  be  pronounced,  or  made  in  chancery,  but  by  the  governor  as  chan- 
cellor, with  the  assent  or  concurrence  of  any  two  or  more  of  the  sixth  eldest 
of  the  council  for  the  time  being  ;  and  that  those  six  eldest  councillors  or 
assistants,  or  any  of  them  may  be  employed  as  masters  in  chancery,  as  often 
as  occasions  shall  require  ;  and  further,  that  a  proclamation  be  issued  certi- 
fying all  his  majesty's  liege  subjects  within  this  province,  that  such  a  court 
would  be  opened,  and  held  at  Philadelphia,  the  25th  of  the  same  month." 

Accordingly,  a  draught  of  the  proclamation  being  prepared,  was  laid 
before  the  said  governor  and  council,  the  9th  day  of  August  aforesaid,  which 
was  read  at  the  board,  approved  of,  and  ordered  to  be  engrossed,  sealed  and 
published.  Which  proclamation,  under  the  great  seal  of  the  province,  being 
laid  before  the  house  of  assembly,  and  read  there,  the  16th  of  the  said  month, 
was  by  them  approved  of.  It  was  afterwards  published,  and  the  governor 
having  taken  the  oath  of  office,  sat  and  acted  as  chancellor,  assisted  as  afore- 
said. 

Upon  this  foot,  the  court  of  chancery  in  Pennsylvania  having  been 
established,  continued  to  exercise  jurisdiction  in  matters  of  equity,  proceeding 
therein  as  i>ear  as  conveniently  they  could,  according  to  the  known  usage 
and  practice  of  his  majesty's  high  court  of  chancery  at  Westminster,  nor 
were  the  proceedings  of  the  said  court  complained  of  in  any  sort,  or  its 
authority  called  in  question,  until  January  1 735,  though  two  acts  of  assembly 
for  the  establishing  the  courts  of  law  in  Pennsylvania  have  passed  in  that 
interval,  and  fourteen  assemblies  (this  being  the  fifteenth)  have  been  held. 

Jan.  27th,  1735.  Upon  divers  petitions  gained  and  presented  to  the 
house  of  assembly,  complaining  that  the  court  of  chancery  in  this  province 
is  erected  in  violation  of  the  charter  of  privileges,  the  house  came  to  the 
following  resolution,  viz.  : 

"  Resolved,  that  the  court  of  chancery,  as  it  is  at  present  established,  is 
contrary  to  the  charter  of  privileges  granted  to  the  free-men  of  this  prov- 


mce." 


Aid  upon  conference  since  had  between  the  governor  and  the  assembly 
(which  two  alone,  without  the  governor's  council,  composed  the  legislature 
in  Pennsylvania),  the  assembly  have  urged  from  the  authority  of  several 
English  books,  that  the  king,  at  this  day,  cannot,  by  his  commission,  ei-ect  a 
court  of  equity.    Your  opinion  is  desired. 

Quest  1.  Whether  a  board  of  equity  is  not  a  vital  and  fundamental  part 
of  the  English  constitution,  incident  to,  and  inseparable  from  it,  and  whether 
the  power  of  c  termining  cases,  on  bill  in  equity  is  not,  by  the  fundamental 
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laws  and  constitution  of  the  kingdom  of  England,  vested  in  the  king,  as 
supreme  magistrate,  and  in  the  chancellor  acting  under  his  appointment  ? 

Answer.  I  am  of  opinion,  that  a  court  of  equity  is  a  necessary  part  of 
the  English  constitution,  that  relates  to  the  administration  of  justice ;  and 
that  the  chancellor  appointed  by  the  king,  or  the  keeper  of  the  great  seal, 
are,  by  virtue  of  their  office,  entitled  to  exercise  that  jurisdiction. 

Quest,  2.  Whatever  courts  the  king  may  now  erect  by  his  commission 
within  England,  where  all  necessary  courts  are  already  in  being,  yet,  whe- 
ther King  Charles  the  Second,  could  by  law  grant  sufficient  authority,  by  a 
commission  under  the  great  seal,  unto  William  Penn  and  his  deputies,  to 
erect  courts  of  equity  in  the  province  of  Pennsylvania,  or  is  it  absolutely 
necessary  that  the  consent  of  the  legislature  there,  should  be  first  had,  in  order 
to  ihe  erecting  such  courts  ? 

Answer.  I  conceive  King  Charles  the  Second  might,  by  law,  grant  power 
to  William  Penn  and  his  deputies,  to  erect  a  court  of  equity  in  Pennsylvania, 
without  the  consent  of  the  legislature  there. 

Quest.  3.  Whether  the  unanimous  resolution  of  the  assembly,  requesting 
William  Keith  to  open  and  hold  a  court  of  equity  for  the  said  province,  with 
the  assistance  of  his  council,  laid  before  him  on  the  4th  May  1720,  his  assent 
to  that  request,  and  establishment  of  the  said  court  pursuant  thereunto,  by 
the  advice  of  his  council,  the  subsequent  approbation  of  the  assembly  given 
to  that  establishment,  and  the  notification  thereof  to  the  public  in  Pennsyl- 
vania, by  written  proclamation  under  the  great  seal  there,  may  not  be  called 
an  act  of  the  whole  legislature  there,  although  not  reduced  into  the  ordinary 
form  of  a  law,  or,  at  least,  may  not  be  deemed  a  sufficient  signification  of  the 
consent  of  the  legislature  thereto  ? 

Answer.  I  conceive  this  is  not  an  act  of  the  legislature  there,  nor  a  suf- 
ficient signification  of  their  approbation,  supposing  their  approbation  watt 
necessary. 

Quest.  4.  Whether  the  original  establishment  and  holding  of  the  court  of 
chancery,  by  such  desire  as  aforesaid,  after  the  time  of  William  Penn's 
charter  of  privileges  to  the  inhabitants,  but  before  the  resolve  of  the 
-assembly  in  January  1735,  can  justly  be  construed  as  a  violation  of  the  6th 
clause  of  the  said  charter  (whatever  that  clause  may  import),  seeing  it  was 
provided  that  the  governor,  and  six  parts  in  seven  of  the  legislature,  might 
alter  that  charter  ;  or  whether  a  proceeding  heretofore  before  the  governor 
and  his  council  (not  as  a  council  of  state,  but  as  a  court  of  chancery  accord- 
ing to  equity,  and  the  stated  rules  and  practice  of  that  court),  was  not  a  pro- 
ceeding in  the  ordinary  course  of  justice,  and  consequently,  within  the  res- 
ervation in  the  said  6th  clause  ? 

Answer.  I  conceive  the  establishing  the  court  of  chancery  in  the  manner 
above  mentioned,  was  no  violation  of  the  6th  clause  of  the  charter  of  1701, 
both,  because  there  was  the  assent  of  the  governor  and  six  parts  of  seven  of 
the  assembly  met ;  and  because  the  proceedings  in  a  court  of  equity  may 
be  justly  called  the  ordinary  course  of  justice. 

Quest.  6.  Whether,  since  the  assembly  have  come  to  their  resolution  of 
January  1735,  it  will  now  be  contrary  to  the  charter  of  privileges,  or  unlaw- 
ful to  continue  to  hold  the  said  court  of  chancery,  notwithstanding  such 
last-mentioned  vote ;  or  ought  the  court  oi  chancery  to  be  establislied  there 
by  act  of  assembly,  and  not  otherwise  ? 
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Answer,  I  apprehend  the  resolution  of  the  assembly  does  not  make  that 
illegal,  which  was  not  so  before,  and  therefore,  that  it  is  not  unlawful  to  hold 
the  said  court  of  chancery,  notwithstanding  that  resolution. 

(Signed) 


D«  Btdbb. 


Oct  Id,  1786. 
A  true  copy,  ab  originale. 

(Signed) 

J.  HAMILT03f. 


Mr.  Attorney-General  Willes,  his  opinion  upon  the  case  stated  relating  to 
the  court  of  chancery  in  Pennsylvania. 

N.  B.  The  case  is  stated  in  the  same  words  as  that,  upon  which  Mr.  Solicitor- 
General  Ryder  gave  his  opinion. 

Quest  1.  Whether  a  court  of  equity  is  not  a  vital  and  fundamental  part 
of  the  English  constitution  incident  to,  and  inseparable  from  it,  and  whether 
the  power  of  determining  cases  on  bill  in  equity  is  not,  by  the  fundamental 
laws  and  constitution  of  the  kingdom  of  England,  vested  in  the  king,  as 
supreme  magistrate,  and  in  the  chancellor  acting  under  his  appointment  ? 

Answer.  It  is  pretty  difficult  to  trace  out  the  orig^al  foundation  of 
courts,  most  of  them  having  their  beginning  either  from  necessity  or  ex- 
pedience ;  but  it  has  always  been  held,  that  the  power  of  determining  eases 
in  equity,  was  originally  vested  in  the  king  of  England,  and  that  the  chan- 
cellor only  acts  by  virtue  of  a  delegated  power  from  him,  being  appointed 
at  first  as  his  assistant,  when  causes  in  equity  began  to  be  so  very  numerouB, 
that  the  king  could  not  dispatch  them  himself. 

Quest,  2.  Whatever  court  the  king  may  now  erect  by  his  commission 
within  England,  where  all  necessary  courts  are  already  in  being ;  yet, 
whether  King  Charles  the  Second  could,  by  law,  grant  sufficient  authority,  by 
a  commission  under  the  great  seal,  unto  William  Penn^  and  his  deputies,  to 
erect  courts  of  equity  in  the  province  of  Pennsylvania ;  or  is  it  absolutely 
necessary  that  the  consent  of  the  legislature  there^  skoiild  be  first  had,  in 
order  to  the  erecting  such  courts  ? 

Answer,  Though  it  is  held  that  his  majesty  cannot  now,  by  his  commis- 
sion, erect  a  new  court  of  equity  in  England,  where  all  proper  courts  have 
been  long  since  established,  yet,  I  am  of  opinion,  that  King  Charles  the 
Second,  when  he  was  erecting  a  new  form  of  government  in  Pennsylvania, 
might,  by  his  charter,  grant  to  Mr.  Penn  and  his  deputies,  a  power  to  erect 
new  courts  of  equity  in  that  province,  and  that  the  consent  of  the  legislature 
there  was  not  necessary  to  be  first  had,  until  Mr.  P^m  made  it  so  by  his 
instrument  or  charter  of  28th  October  1701. 

Quest.  3.  Whether  the  unanimous  resolution  of  the  assemUy,  requesting 
Mr.  Keith  to  open  and  hold  a  court  of  equity  for  the  said  province,  with  the 
assistance  of  his  council,  laid  before  him  on  4th  May  1720,  his  assent  tc 
that  request,  and  establishment  of  the  said  court  pursuant  thereto,  by  the 
advice  of  his  council,  the  subsequent  approbation  of  the  assembly  given  to 
that  establishment,  and  the  notification  thereof  to  the  public  in  Pennsyl- 
van'a,  by  written  proclamation  under  the  great  seal  there,  may  not  be  called 
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Court  of  Chancery. 

an  act  of  the  whole  legislature  there,  although  not  reduced  into  the  ordinary 
form  of  a  law,  or  at  least  may  not  be  deemed  a  sufficient  signification  of  the 
consent  of  the  legislature  thereto  ? 

Answer,  I  am  of  opinion,  that  the  unanimous  resolution  of  the  assembly 
4th  May  1720;  what  was  afterwards  done  by  Governor  Keith,  and  his  coun- 
cil thereupon  ;  the  subsequent  approbation  of  the  assembly  ;  and  the  pro- 
clamation which  issued  thereupon,  sufficiently  established  the  present  court 
of  chancery,  notwithstanding  the  clause  relating  thereto  in  the  said  charter  of 
28th  October  1701  ;  for  I  think  that  there  has  been  a  sufficient  declaration 
of  the  assent  of  the  legislature  to  the  erecting  of  such  court. 

Quest,  4.  Whether  the  original  establishment  and  holding  of  the  court  of 
chancery  by  such  desire  as  aforesaid,  after  the  time  of  William  Penn's  char- 
ter of  privileges  to  the  inhabitants,  but  before  the  resolve  of  the  assembly 
in  January  1735,  can  justly  be  construed  as  a  violation  of  the  6th  clause  of 
the  said  charter  (whatever  that  clause  may  import),  seeing  it  was  provided 
that  the  governor,  and  six  parts  in  seven  of  the  legislature,  might  alter  that 
charter.  Or,  whether  a  proceeding  heretofore  before  the  governor  and  his 
council  (not  as  a  council  of  state,  but  as  a  court  of  chancery  according  to 
equity,  and  the  stated  rules  and  practice  of  that  court)  was  not  a  proceeding 
in  the  ordinary  course  of  justice,  and  consequently,  within  the  reservation  in 
the  said  6th  clause  ? 

Answer,  I  am  of  opinion,  that  neither  the  establishment  nor  the  holding 
of  the  said  court  of  chancery,  after  the  consent  of  the  assembly  so  declared 
as  aforesaid,  can  be  construed  to  be  a  violation  of  the  6th  clause  of  the  said 
charter.  But  if  the  governor  and  council,  after  that  charter,  had  proceeded 
to  hear  causes  in  equity,  without  such  consent  of  the  assembly,  I  should  have 
been  of  opinion,  that  it  had  been  contrary  to  the  said  charter. 

Quest,  5.  Whether,  since  the  assembly  have  come  to  their  resolution  of 
January  1735,  it  will  now  be  contrary  to  the  charter  of  privileges,  or  unlaw- 
ful to  continue  to  hold  the  said  court  of  chancery,  notwithstanding  such  last- 
mentioned  vote,  or  ought  the  court  of  chancery  to  be  established  there  by 
act  of  assembly  and  not  otherwise  ? 

Answer.  As  I  am  of  opinion,  that  this  court  of  chancery  was  at  first 
legally  and  rightfully  established,  I  do  not  think  that  it  will  be  contrary  to 
the  charter  of  privileges,  or  unlawful  to  continue  to  hold  the  same,  but  am 
of  opinion,  that  the  same  may  be  lawfully  held  'till  the  whole  legislature  have 
passed  an  act  to  the  contrary. 

(Signed) 

J.  WiLLBS. 

Aug.  21,  1786. 
A  trao  copy,  ab  originaU, 

(Signed) 

J.  Hamilton. 
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The  Bef erences  in  this  Lidez  are  to  the  Stab  *  pegei. 


ABATEMENT. 

1.  What  Is  a  reasonable  time  to  renew  an 
action,  after  abatement;  or  to  prosecute  it 
npon  the  foundation  of  the  old  writ,  where 
there  has  been  no  abatement  Schlosaer  v. 
Lesher *412 

ACCOUNT. 
See  Action,  9 . 

ACTION. 

1.  The  court  will  not,  in  one  action,  inquire, 
upon  motion,  into  the  merits  of  another. 
Shoemakerv,  Shirtliffe *127 

2.  An  action  for  money  had  and  received,  &c. 
is  a  liberal  action,  and  will  lie  in  all  cases 
where,  by  the  ties  of  natural  justice  and  equity, 
the  defendant  ought  to  refund.  Morris  v. 
TariTiy  147;   Wallace  v.  FUzsimmoru . .  ♦248 

8.  But  where  a  party  might,  with  good  con- 
science, receive  the  money,  although  he  could 
not  recover  it  at  law,  he  who  voluntarily  paid 
it,  cannot,  in  this  action,  compel  a  return. 
Morriii  v.  7'arin *147 

4.  There  is  no  case  which  gives  a  creditor  an 
action  against  the  debtor  of  his  debtor: 
(here  is  no  privity  between  them.  Vienne  v. 
McCarty *164 

6.  A  writing  under  seal  cannot  be  given  in 
evidence,  to  support  an  action  of  eusumpnt 
apoa  a  promissory  note.  January  v.  Good- 
man  *208 

e  An  action  will  not  lie  in  a  common-law 
court,  where  the  question  arises  from  the 
necessary  and  immediate  consequences  of  a 
vessers  being  taken  aa  prize.  Doane  v. 
Penfiallow *218 

7.  In  an  action  for  money  had  and  received, 
&a,  the  plaintiff  so  far  confirms  the  defen- 


dant's act,  aa  that  he  caniiot  gainsay  the 
right  to  receive  the  money,  and  can  recover 
no  more  than  was  actually  received.  Mut- 
toick  V.  Huffg ^222 

8.  In  an  action  of  debt  brought  upon  a  bond, 
and  where  the  issue  is  joined  on  a  plea  of 
paymenij  the  jury  may,  and  ought  to,  p"^ 
sume  everything  to  have  been  paid,  which 
ex  equo  et  bano,  in  equity  and  good  con- 
science, ovffhi  not  to  be  paid,  Hollingsworth 
r.OffU, *260 

9.  In  an  action  of  aeoount  between  partners, 
if  these  facts  are  proved,  that  a  partnership 
existed,  that  the  defendant  was  the  actmg 
partner,  and  that  he  received  any  part  of 
the  sum,  from  any  of  the  persons  men- 
tioned in  the  declaration,  the  court  will 
uniformly  oblige  him  to  account.  James  v. 
Browne *839 

10.  The  mere  sale  and  delivery  of  a  promis- 
sory note,  payable  to  order^  without  any  in- 

'dorsement  or  assignment,  will  not  be  suffi- 
cient to  maintun  an  action  brought  by  the 
purchaser  in  his  own  name.  Waters  v.  Mil- 
lar  ♦870 

11.  A  person  whose  estate  was  confiscated 
during  the  late  war,  under  an  act  of  the 
legislature  of  Connecticut,  for  adhering  to 
the  British  government,  cannot  sue  bene  to 
recover  a  debt,  vested  by  that  confiscation 
in  the  state  of  Connecticut,  although  no 
proceedings  were  had  on  the  part  of  the 
state,  to  reduce  the  debt  into  possession, 
before  the  treaty  of  peace.  Camp  v.  Lock- 
toood ^400 

12.  What  is  a  reasonable  time  to  renew  an 
action,  after  abatement,  or  to  prosecute  it 
upon  the  foundation  of  the  old  writ,  where 
there   had  been  no  abatement     Schlosser  v 
Lesher, ^412 
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18.  Aasunymi  for  money  had  and  received, 
&c.,  will  lie,  to  recover  back  the  cousidcration 
money  given  for  the  purchase  of  lands, 
where  it  was  obtained  by  fraud  or  imposi- 
tion ;  and  deeds  or  other  writings  whioh  are 
not  the  immediate  foundation  of  the  suit, 
but  only  tending  to  it,  may  be  given  in  evi- 
dence.    D'  Uirichi  v.  Jleic/ior +429 

See  Aliev  :  Assignment,  2,  4, 6 :  Covenant,  3 ; 
Lis  Pendens  :  Practice  :  Reference,  6. 

ACTS  OF  ASSEMBLY. 

1.  An  act  of  assembly  of  the  late  province  was 
not  deemed  to  be  repealed  by  the  king  and 
council,  until  notification  here.  AlberUon  t. 
Bobeson *9 

2.  It  is  fairly  to  be  inferred,  from  the  general 
tenor  of  the  act  of  assemblv  for  the  revival 
of  the  laws,  that  the  legislature  thought  that 
the  separation  from  Great  Britain  worked  a 
dissolution  of  ail  government.  RespMiea 
▼.  Cluqimcm *58 

See  British  Statutes. 

ADDITION. 

1.  J.  B.  of  We^  Bradford  was  required  by 
proclamation  to  surrender,  &c.  by  the  name 
and  addition  of  **J.  B.  of  Emt  Bradford 
township;"  and  it  was  held  to  be  fatal 
RapMiea  r.  Bufflngton ♦60 


ADMIKISTRATOR. 

1.  On  the  plea  of  want  of  assets,  in  an  action 
agiunst  an  executor,  by  a  residuary  legatee, 
auditors  shall  be  appointed  ex  tempore ;  and 
it  is  not  sufficient  to  object,  that  the  execu- 
tor^s  accounts  have  been  before  settled  by  a 
reference.     Marriott  v.  Davey ♦164 

2.  Payment  to  an  executor  or  administrator  of 
a  deceased  partner,  can  be  no  satisfaction  to 
the  survivor,  who  has  the  sole  right  of  suing 
for,  and  of  receiving  the  money  due  to  the 
compuiy.      WciUace  v.  Fitzsimmora . . .  ^250 

8.  Although  an  executor,  by  paying  money  over 
to  his  co-executor,  who  becomes  insolvent, 
would  be  chargeable,  if  there  were  creditors, 
and  A  deficiency  of  assets  to  satisfy  them, 
yet,  he  is  not  answerable  to  legatees.  BrowrCt 
AppetA ^812 

4.  A  creditor  taking  a  bond  from  the  executors 
or  administrator  of  his  deceased  debtor,  dis- 
charges the  old  debt.   Geyer  v.  Smith.  ♦347  n 

fr.  Letters  of  administration,  granted  by  the 
Archbishop  of  York,  in  England,  are  not  a 
safficient  authority  to  maintain  an  action 
Imw«.     Qrmmtt  v.  Harris ♦456 


See  RirBRBiroB,  1  a. 


ADMntALTT. 

1.  The  Delaware  is  within  the  admiralty  jnris. 
diction.      Montgomery  v.  Henry, ......  *49 

2.  A  couit  of  admiralty  cannot  carry  an  agree- 
ment into  specific  execution,  nor  give 
damages  for  the  breach Id 

3.  The  owners  of  Letters  of  Marque  are  re- 
sponsible for  injuries  committed  on  the  high 
seas,  by  the  commanders  sent  out  by  them ; 
at  least  to  the  value  of  the  vessels.  Taiboi 
V.  Hiree  Brigs, •96 

4.  In  cases  of  capture  from  enemies,  persons 
in  other  vessels  acquire  no  right,  merdy  bj 
seeing  the  capture  made Id, 

6.  In  what  cases,  the  admiralty  has  oognl- 
sance. Id. 

6.  In  what  cases,  appeals  from  the  admiralty 
to  the  high  court  of  errors  and  appeals,  are 
regular. Id, 

7.  The  master  of  a  ship  is  answerable  over  to 
his  owners,  where  they  have  been  obliged 
to  pay  a  third  person  for  damages  sustained 
by  his  misconduct ;  but  the  court,  under  favor- 
able circumstances,  may  reduce  the  quantum 
of  damages  below  what  the  owners  have 
paid.    Furviance  v.  Angus, ♦180 

8.  It  is  a  wrong  position,  that  a  master  of  a 
ship  is  not  answerable  for  an  error  in  judg- 
ment, but  only  for  a  fault  of  the  hearty  in 
civil  matters Id, 

9.  Where  the  question  to  be  tried,  though  not 
directly  a  question  of  prize,  is  yet  a  question 
arising  upon  the  immediate  and  necessary 
consequence  of  a  vessel's  being  taken  as 
prize,  it  is  solely  and  exclusively  of  ad- 
miralty jurisdiction,  and  an  action  will  nol 
lie  in  a  common-law  court.  Doane  v.  Fen- 
hallow ♦218 

See  Damages:  Master  and  Sbrvamt,  1, 4. 

AGENT. 

1.  There  must  be  some  satisfactory  proof  of  a 
defendant's  being  actually  an  agent,  before 
the  court  will  allow  him  to  be  sworn,  under 
the  act  respecting  continental  money,  to 
identify  the  money  in  dispute.  Eattwiek  v. 
H\Agg ^224  n 

2.  A  confidential  agent  cannot  excuse  himself, 
on  that  account,  from  being  a  witness  against 
his  constituent    Holmes  v.  Camegps.,  .*489 

AGREEMENT. 
See  Frauds  AMD  Perjuries,  4:  Ihsurangb,  8, 4. 

ALIEN. 

].  An  alien  enemy  has  no  right  of  action,  dur- 
ing a  war:  bat  the  rights  which  the  snbjcota 
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of  rther  power  bad  against  the  other, 
aru  revived  at  the  end  of  it.  Wilcox  v. 
Netirif *71 

See  Action,  11. 

AMBASSADOR. 
See  Law  or  Nations. 

AMENDMENT. 

L  A  Mt.  /a.  was  amended  by  the  record,  sub- 
stituting  September  term  1782,  for  Decem- 
ber term.     Burrows  v.  Heysham *133 

2.  Verdict  in  ejectment  amended,  by  adding, 
**  and  for  the  residue  they  find  for  the  defen- 
dant."  I<L 

3.  The  teste  and  return  of  an  o/uu  venditioni 
amended,  by  the  attorney's  precept  on  which 
it  issued.     Sltoemaker  v.  Knorr *197 

4.  After  report,  the  rule  of  reference  was 
amended  by  the  agreement  filed,  so  as  to  in- 
sert the  name  of  LewU^  instead  of  Levis. 
JUiot  V.  EUiol. *d19 

See  Error,  8. 

APPEAL. 

Bee  Admiralty,  6 :   Damages  :   Ejxctment,  8 : 

Justices,  2. 

ARREST  OF  JUDGMENT. 
See  Judgment,  1. 

ASSAULT  AND  BATTERY. 

1.  Striking  anything  attached  to  the  person,  as 
a  cane,  is  a  battery.  Jiespublica  v.  De  Long* 
champs ♦I  14 

See  Law  of  Nations. 

ASSIGNMENT. 

1.  The  assignee  of  a  bond  takes  it  at  his  own 
peril,  and  stands  in  the  same  place  as  the 
obligee;  so  as  to  let  in  every  defalcation 
which  the  obligor  had  against  the  obligee,  at 
the  time  of  the  assignment,  or  notice  of  it. 
WJieeler  v.  HugJies *23 

2.  The  only  intent  of  the  act  for  the  assign- 
ment of  bondfl,  &c.,  is  to  enable  the  assignee 
to  sue  in  his  own  name,  and  prevent  the 
obligee  from  releasing,  after  assignment.  ,Id. 

8.  After  a  bom  fide  assignment  of  a  simple- 
contract  debt,  the  court  will  not  allow  the 
nominal  plaintifT  to  discontinue  an  action 
brought  to  recover  it,  to  the  use  of  the  as- 
signee.    AfcCallum  v.  Coxe *139 

4.  The  assignee  of  a  simple  •coi  .ract  debt  can- 


not maintain  a  suit  in  his  own  name.     6WA- 

He  v.  Wiite *268 

6.  A  bond  payable  to  L.  S.,  with  a  memo- 
randum subjoined,  that  it  was  for  the  use  of 
J.  P.,  was  assigned  by  J.  P.  to  J.  L.  And  it 
was  adjudged,  that  this  was  not  an  assign- 
ment, within  the  act  of  assembly ;  and  that 
J.  L.  could  not  maintain  an  action,  in  his  o^n 
name,  against  the  obligor.  Cummings  v. 
Lynn, +444 

6.  A  subsequent  assignment  of  the  same  bond, 
by  J.  L.  to  G.  T.,  is  no  more  than  an  assign- 
ment of  J.  L.*s  equitable  interest Id 

7.  The  covenant  by  the  word  assiffned^  extenu3 
only  to  this,  that  the  assignee  should  receive 
the  money  from  the  obligor  to  his  own  use ; 
or,  if  the  obligee  received  it,  that  he  would 
be  answerable  over  for  it  to  the  assignee. .  Id. 

See  Covenant:  Disgontintiancx. 

ASSUMPSIT. 

See  Action,  2,  8,  6, 7, 18 :  Promibsobt  Notk,  8. 


ATTACHMENT. 

See  Contempt,  8 :  Costs,  4 :  DoMEsno  Attaoh 
ment:  Foreign  Attachment. 


ATTAINDER 
See  AcnoH,  U :  Tbiatt. 

ATTORNEY. 
See  Letter  or  AnoBnT. 

AUDITORS. 
See  Adminibtrator,  1 :  PBAoncn,  IS. 

AWARD. 
See  RsrEBBNOB. 

BAIL. 

1.  Recognisance  of  bail  binds  the  Umds  only 
from  the  date  of  the  judgment  on  the  set.  fa, 
against  the  bail,  and  not  from  the  time  of 
entering  it.     Campbell  y.  Richardson . .  *181 

2.  The  proof  of  a  debt  necessary  to  hold  to 
bail.    TayUyr  v.  Knox *169 

3.  The  12  Geo.  I.,  respecting  proof  of  debts  to 
hold  to  bail,  was  not  in  force,  nor  piactised 
under,  before  tlie  revolution Id 

See   Foreign  Attachment,  4:    Jubtigbb,   2: 

PftlTILBOB. 
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BANKRUPTCY. 

1.  The  rational  ^ind  legal  construction  of  the 
80th  section  of  the  state  bankrupt  act  of 
1786  appears  to  be,  that  no  judgment- 
creditor,  who  has  not  levied  his  execution, 
shall  receive  any  benefit  from  his  Judgmeni, 
as  to  the  estate  or  effects  of  the  banlcrupt, 
vested  in  the  commissioners  of  bankruptcy 
by  the  act,  to  the  exclusion  or  prejudice  of 
the  creditors  at  large,  but  must  be  put  upon 
the   same    footing    with    them.     Oibbs   v. 

Gibbs nn 

2.  Tet,  as  to  liens  which  do  not  affect  the 
general  creditors,  he  will  have  the  benefit  of 
them  in  the  same  manner,  as  if  the  act  had 
never  been  made Id. 

S.  It  would  defeat  the  express  intent  of  the 
bankrupt  law,  if  a  prior  judgment-creditor 
could  come  in  under  an  execution,  which, 
being  issued  upon  a  subsequent  judgment 
against  a  bankrupt,  was  levied  before  the 
act  of  bankruptcy  committed Id. 

4.  In  that  case,  the  creditor  who  sues  out 
the  execution  is  entitled  to  the  money 
levied Id. 

5.  Upon  a  trial  at  law,  the  creditor  of  a  bank- 
rupt may  give  evidence  to  controvert  the 
trading,  bankruptcy,  and  conformity ;  and 
the  certificate  is  not  conclusive  proof  of  all 
the  proceedings  before  the  commissioners. 
Pleasants  v.  Meng *881 

C.  Though  the  bond  of  the  petitioning  creditor 
is  ^ven  for  a  debt  contracted  prior  to  the 
act  of  assembly,  and  with  a  view  to  take  out 
a  commission,  the  court  would  be  unwilling, 
on  that  account  alone,  to  invalidate  the  certi- 
ficate  Id.  *388 

7.  A  petition  subscribed  by  one  of  two  part- 
ners, in  the  name  of  himself  and  partner, 
is  sufficient  for  the  purpose  of  taking  out  a 
commission,  on  a  partnership  demand  against 
the  bankrupt Id,  *889 

8.  T*^*  found  a  joint  commission  upon  a  ficti- 
tious partnership,  is  certainly  unfair  with- 
in the  meaning  of  the  act  of  assem- 
bly  Id.  ♦SQO 

9.  But  if  a  partnership  did  exist  at  the  time 
of  taking  out  the  commission,  a  previous 
assignment  of  the  partnership  effects  for  the 
payment  of  the  creditors,  or  the  smallness  of 
the  quantity  of  the  goods  in  their  store,  can- 
not invalidate  the  commission,  or  defeat  the 
benefit  of  the  certificate Id. 

10.  Qucere.  Whether  the  fiight  of  a  stranger 
to  his  own  home,  in  another  state,  amounts 
tf)  an  act  of  bankruptcy,  within  the  meaning 
of  the  act  of  assembly  ? Id. 


See  iNSOLYKfT. 


BILL  OF  EXCHANGB. 

1.  Where  a  man  voluntarily  pays  the  damages 
on  a  bill  of  exchange,  without  waiting  for 
a  protest  for  nonrpayment ;  and  the  defen- 
dant might  with  justice  receive  them,  the 
money  cannot  be  recovered  back.  Morris  v. 
TaHn *147 

2.  The  court,  in  an  action  on  a  bill  of  exchange, 
will  allow  the  plaintiff  to  strike  out  a  special, 
as  well  as  a  general  indorsement  on  the  bill. 
Morris  v.  Foreman ♦lOS 

8.  A  protest  for  non-payment  must  appear 
under  a  notarial  seal ^.  .Id. 

4.  In  an  action  by  the  payee  against  the 
drawer,  it  was  held  that  possession  of  a  bill 
of  exchange  was  evidence  of  an  authority  to 
demand  payment  of  its  contents Id. 

5.  A  bill  of  exchange  without  the  words,  "  or 
order,"  or  other  words  of  negotiability,  is 
not  mdorsible  over,  so  ^  as  to  enable  the  in- 
dorsee to  bring  an  action  on  it,  against  the 
acceptor,  in  his  own  name.  Gerard  v.  Za 
Coste. ♦194 

6.  Notice  of  protest  ought  to  be  given  in  a 
reasonable  time;  and,  by  not  giving  it,  the 
holder  takes  the  loss  upon  himself.  Stein- 
meUy.  Carrey *284,  270 

7.  The  reasonableness  of  notice  of  a  protest 
must,  in  Pennsylvania^  be  left  to  the  jur>',  as 
a  question  of  fact,  and  not  of  law.  Robert- 
Sony.  Vogle. *254 

8.  A  bill  of  exchange,  neither  paid  nor  received 
in  satisfaction  of  a  precedent  debt,  but  upon 
condition  of  its  being  honored,  will  not  en- 
title the  drawee  to  20  per  cent,  damages,  m 
case  of  its  being  protested  for  non-payment. 
Chapman  v.  Steinmdz *201 

See  pROMissoRT  Note. 

BOND. 

See  AssioNMSNT,  1,  2,  6,  6,  7:  Bankbuftot,  6; 

Patmskt. 

BRITISH  STATUTES. 

1.  No  act  of  parliament  made  in  England 
previously  to  the  settlement  of  the  province 
of  Pennsylvania,  was  extended  here,  unless 
by  acts  of  assembly,  adjudications  of  courts 
or  established  usage.  Morris  v.  Vanderen, 
*67 ;  BeRpublica  v.  Mesca ♦74-5 

2.  The  common  law  of  England  has  alwa\'8 
been  in  force  in  Pennsylvania-^  but  all 
statutes  made  since  the  settlement  of  the 
province,  have  no  force  here,  unless  the 
colonies  are  particularly  named.  Morris  v. 
Vanderen *67 

See  Frauds  and  Pkhjutriks  :  Bail,  8 :  LmiTA- 
nous,  1,8,8:  Trial,  S. 
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CAPTURE. 
SeeADMuuLTT,  4. 

CARGO. 
See  Customs. 

CERTIFICATES. 
•Qee  Bankruptct. 

CHEAT. 

See  iHDICTlfXMT. 

COMMISSION. 
See  Costs,  8. 

COMPTROLLER-GENERAL. 

t.  The  power  of  the  comptroller-general  in  le 
settlement  of  accounts  against  the  Commv  i- 
wealth  was  expressly  limited  by  the  act  of 
assembly,  to  claims  for  services  performed, 
moneys  advanced,  or  articles  furnished,  by 
order  of  the  legislature,  or  the  Executive 
Council.    JUspublica  v.  Sparhawk  .    . .  .*8C3 

2.  He  had  no  right  to  adjudge  a  compensation 
from  the  state  for  damages  which  individuals 
may  have  suffered,  in  the  course  of  military 
operations  for  the  common  security  and  de- 
fence.  Id. 

8.  Where  he  had  no  jurisdiction  originally,  the 
supreme  court,  on  appeal  from  his  decision, 

had  none Id, 

See  SupRiMB  Court,  8,  4. 

CONFISCATION. 
See  Customs,  8,  4 :  United  Statu. 

CONSIGNMENT. 
See  FoRKioM  Attachmbnt,  1. 

CONSOLIDATION. 
See  RiTBRBNCs,  6. 

CONTEMPT. 

1.  It  is  a  contempt  of  the  court,  to  withhold  a 
venire,    KeppeU  v.  WtUiama, *29 

2.  It  is  a  contempt,  for  which  an  attachment 
lies,  to  endeavor  to  prejudice  the  public 
mind,  in  writings  respecting  a  cause  depend- 
ing  in  court.     HespubUea  y,  Oswald, . .  *319 

8.  When  the  defendant  is  present,  on  a  rule  to 
show  cause  why  an  attachment  should  not 
issue  against  him  for  a  contempt,  the  court 
will  not  make  the  rule  absolute ;  but  proceed 
to  give  judgment  for  the  offence. Id, 

See  RvERKNcx,  26. 

CONTINUANCES. 
See  Limitations,  6 :  Praotick,  14,  8  . 


COIfTRACT. 

1.  In  what  cases,  the  relation  of  an  inferior 
iMid  superior  officer,  will  bmd  the  latter  to 
discharge  the  contracts  of  the  former. 
Morris  v.  DeMars n40 

See  COTINAMT. 

CONTRIBUTION. 
See  Imtbstatb,  10, 11. 

CONVEYANOB. 
SeeDsED. 

COSTS. 

1.  The  act  of  assembly  is  positive,  that,  upon 
the  reversal  of  a  judgment  in  the  high  court 
of  errors  and  appeals,  each  party  shall  pay 
his  own  costs.     Lewis  v.  Maris *292 

2.  Costs  not  allowed,  where  the  debt  is  re- 
duced under  10/.,  by  a  direct  payment,  and 
not  by  set-off  on  the  trial  Cooper  v,  CoaiSy 
♦808;  Banner  y.  NeU, *467 

8.  What  costs  will  be  allowed  on  executing  a 
commission.     Lynch  v.  Wood *810 

4.  Where  witnesses,  upon  an  attachment  for 
not  obeying  a  subpcmOj  proved  their  absolute 
incapacity  to  attend,  the  court  directed  the 
costs  of  the  attachment  to  abide  the  event 
of  the  suit.     Butcher  v.  Coats *840 

6.  The  jury  ought  to  include  the  costs  of 
the  replevin,  in  their  verdict,  in  an  action 
brought  upon  the  replevin-bond.  Phillips 
Y.Hyds *440 

See  Peosecutor,  8. 

COVENANT. 

1.  A  covenant  to  repair,  and  deliver  up  the 
demised  premises  in  good  order  and  re- 
pair, runs  with  the  land,  and  shall  bind 
the  assignee  as  much  as  the  lessee,  even 
if  the  assignee  were  not  named  by  express 
words,  on  account  of  the  privity.  Pollard 
r,  Shaaffer, *210 

2.  Covenant  to  deliver  up  the  premises  in  good 
order  on  the  1st  of  March  1778,  but  the 
same  being  taken  possession  of  by  an  alien 
enemy,  and  held  until  the  end  of  the  term, 
and  afterwards:  It  was  adjudged,  that  the 
assignee  of  the  lease  was  excused  from  per- 
formance of  this  covenant ;  Ist,  Because  a 
covenant  to  deliver  up  the  premises  in  good 
repair,  against  an  act  of  God  or  any  enemy, 
ought  to  be  special  and  express;  2d, 
Because  the  defendant  had  no  consideration, 
no  premium,  for  the  risk ;  and  it  was  not 
in  the  contemplation  of  either  party;  and 
8d,  Because  equality  is  equity,  and  the  1o«is 
should  be  divided — he,  who  had  the  ttrt/i^ 
will    lose   the    temporary    profits   of   the 
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premises;  and  he  who  has  the    reversion, 
will   bear   the   loss  done  to  tlie  pcrmanctU 

buildings Id. 

8.  Where  there  is  a  ground-rent  deed,  contain- 
iug  an  express  covenant  on  the  pait  of  the 
lessee,  for  the  paynaent  of  rent,  and  he  as- 
signs over  the  premises ;  although  the  lessor 
accept  rent  from  the  assignee,  covenant  will 
lie  for  him  against  the  lessee  to  recover  sub- 
sequent rent     Ktmcklev,  Wj/nick,. , ,  ,*S01 

CURRENT   MONEY. 

1.  Current  and  lawful  money  are  synonymous. 
W7iarton  v.  MorrU *126 

8.  The  legal  currency  of  Pennsylvania  was  con- 
tinental money Id. 

8.  A  bond  payable  m  **  lawful  current  money 
of  Pennsylvania  "  must  be  taken  to  relate  to 
the  money  issued  by  congress Id, 

4.  Current  lawful  money^  by  the  positive  words 
of  the  act  of  assembly,  means  such  money  as 
is  current  at  the  time  of  entering  into  the 
contract.    Lee  v.  Biddu, *175 

CUSTOMS. 

1.  Where  the  master  of  a  vessel  is  obliged  by 
law  to  deliver  a  manifest  of  his  cargo,  he 
does  not  comply,  unless  he  exhibits  a  true 
and  accurate  one.     PhUe  v.  The  Anna  *205 

2.  Everything  put  on  board  of  a  vessel,  is,  gen- 
erally spe^iking,  comprehended  in  the  descrip- 
tion of  her  cargo Id. 

3.  What  unlading  of  goods  will  be  cause  of 
confiscation Id. 

4.  The  want  of  knowledge,  or  of  participation 
of  the  owners,  will  not  prevent  the  confisca- 
tion of  a  vessel,  from  which  goods  have  been 
unladen,  before  a  due  entry  at  the  custom- 
house.  Id. 


DAMAGES. 

1.  On  an  appeal  from  the  admiralty,  the  high 
court  of  errors  and  appeals,  having  reversed 
the  decree  of  the  court  below,  granted  a  rehear- 
ing upon  this  point,  whether  the  high  court 
of  errors  and  appeals  had  a  discretionary 
power  with  respect  to  damages  ?  which  was 
determined  in  the  affirmative.  Purviance  v. 
Angue ♦ISS 

2.  In  a  suit  against  the  master  of  a  privateer, 
brought  by  the  owners  of  the  vessel,  after  a 
recovery  against  them  for  his  misconduct,  in 
seizing  a  ship  and  cargo  us  prize,  which  were 
not  so,  the  high  court  of  errors  and  appeals 
did  not  make  the  amount  paid  by  the  owners, 
the  measure  of  damages  against  the  mastei 
but,  upon  some  favorable  circumstances  a(. 
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pearing  for  him,  thej  decreed  considenblj 
less Id. 

See  Bill  or  Ezchanoe,  1,  8;   Comftbollib- 

GfiNERAL,  2. 

DEED. 

1.  Baron  and  feme  joined  in  a  conveyanoe  ol 
tho/«m«*M  lands  to  trustees  for  certain  uses ; 
they  afterwards  acknowledged  the  deed  be- 
fore a  justice  of  the  common  pleas,  who  in- 
dorsed upon  the  deed,  that  the  feme  was  ex- 
amined apart  from  her  husband,  and  declared 
that  she  hud  voluntarily  executed  it,  kc. : 
Adjudged,  to  be  a  good  conveyance,  upon 
account  of  the  usage.  Davey  v.  Turf^er^ 
♦11;  Uoijd  V.  Taylor *17 

2.  An  ancient  deed,  of  sixty  years  date,  allowed 
to  be  read  in  evidence,  although  possession 
had  not  gone  along  with  it,  on  proof  of  the 
handwriting  of  one  witness,  who  was  dead, 
and  the  other  not  known.  Thomaa  v.  Ilor. 
locker *14 

8.  The  recital  of  one  deed  in  another,  is  evi- 
dence only  against  him  who  claims  under  it. 
Morrie  v.  Vanderen. *67 

4.  Interlineation,  if  made  after  execution  of  a 
deed,  will  avoid  it,  though  in  an  immateriaJ 
point;  and  the  presumption  is  against  its 
having  been  made  before. Id. 

6.  SheriflTs  deed  of  sale  under  a  vend,  exp., 
read  in  evidence,  though  not  recorded ;  the 
acknowledgment  in  court,  and  the  registering 
of  it  in  the  prothonotary^p  office,  being  a  suf- 
ficient recording,  within  the  act.  Skrider  v. 
Nargan. *68 

6.  Deed  dated  before^  but  not  recorded  until 
after  a  sheriflTs  deed,  allowed  to  be  read  in 
evidence Id. 

7.  The  court  cannot  binder  the  reading  a  deed 
under  seal ;  but  what  use  will  be  made  of  it 
is  another  thing Id. 

8.  J.  V.  devises  lands  unto  his  elder  son  A.,  in 
fee-tail,  with  remainder  in  fee  to  all  his  other 
children ;  and  afterwards,  by  deed  "  in  con- 
sideration of  natural  affection,  he  gives, 
grants,  &c.,  fully,  freely,  absolutely,  and 
clearly,  the  same  premises,  to  his  son  A.  V., 
together  with  all  the  rights,  titles,  interest, 
claim  and  demand  whatsoever,  which  he  then 
had  in  the  said  granted  premises,  or  any  parft 
thereof,  Iiabendum,  unto  him  only  the  said  A« 
v.,  without  any  further  condition,  Ac:'* 
Adjudged,  Isi.  That  this  deed  is  a  covenant  to 
stand  seised  to  uses :  2d,  That  since  the  stat. 
of  27  Hen.  VIII.^  c.  10,  no  inheritance,  in  a 
covenant  to  stand  seised  to  uses,  or  other 
deed  to  uses,  can  be  raised,  or  new  estate 
created,  without  the  word  Iieira:  and  Sd, 
That  there  are  no  words  in  tbia  deed,  tecfaid 
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oal  or  r«lativ6|  that  can  raise  a  fee ;  so  that 
A.  v.  had  only  an  estate  for  life  in  the  premi- 
V^an/iom  v.  Harruon, *137 


See  Cotsnant:  Etioencx,  1,  19,  SO,  26,  27, 31, 
82,  46 :  MoRTQAG£,  2 :  Partnxbship,  1. 

DEVISE. 

1.  Devise  to  the  first  heir  male  of  J.  S.,  when 
he  shall  arrive  at  the  age  of  21  years,  he  pay- 
ing to  A.  and  B.,  the  daughters  of  J.  Sw,  40/. 
each :  after  the  devisor^s  death  J.  S.  had  a 
son,  who  attained  the  age  of  21,  and  paid 
Iiis  sisters  the  401.  each :  Adjudged,  that  the 
testator's  intent  was  that  the  first  son  of 
J.  H,  should  take  the  estate.  AMiUon  v.  AsJu 
ton, *4 

%,  Devise  to  trustees,  to  the  intent,  that  after 
my  wife's  decease,  or  in  case  she  shall  marry, 
they  should  sell,  and  divide  the  money  arising 
from  the  sale  among  the  testator's  children, 
when  they  severally  attained  the  age  of  21 
years,  or  were  married :  Adjudged,  that  this 
was  a  vmUd  legacy  in  one  of  the  testator's 
children,  who  attained  the  age  of  21,  married, 
and  died  intestate,  and  without  issue,  in  the 
lifetime  of  the  widow,  who  never  had  mar- 
ried again,  but,  after  whose  death,  the  trus- 
tees sold.    Price  v.  Waikint *8 

8.  **  I  devise  the  residue  of  my  estate  to  J.  P., 
during  the  term  of  his  natural  life,  and  if  he 
leaves  lawful  issue,  then  I  give  my  real  estate 
unto  such  issue :  but  in  case  of  his  dying 
without  issue,  or  they  dying  under  21,  then  I 
devise  all  my  real  estate  unto  A.  J.,  his  heirs 
and  assigns,  on  condition  that  he,  or  ihey, 
](^ay,"  &c. :  Adjudged,  that  J.  P.  took  an  es- 
tate-tail, which  was  forfeited  by  his  attainder. 
Jamea^s  Claim *47 

4.  The  word  irana/er  being  used  among  the  dis- 
abilities to  which  funujurora  are  subjected  by 
the  act  of  assembly,  a  non-juror  is  incapable 
of  devising  lands.    Moore  v.  Few *170 

6.  Devise  of  lauds  to  the  testator's  son  John, 
when  he  arrives  at  the  age  of  21  years,  to 
hold  to  him,  his  heirs,  and  assigns  forever,  is 
a  vested  devise ;  and  in  case  of  the  death  of 
the  son,  intestate,  under  age,  unmarried,  and 
without  issue,  after  the  death  of  his  father, 
his  mother  surviving  him,  the  cst^ite  devised 
shall  not  go  to  his  eldest  brother  as  his  heir 
at  common  law,  but  be  distributed  equally 
among  his  brothers  and  sisters.  Anon,^ 
*20;  iTcrr/m  v.  IhUL ♦ITS 

6.  T.  B.  begins  his  will,  "And  as  to  what 
worldly  estate  I  am  blessed  with,  I  dispose  of 
as  followeth :"  and  then,  he  devises,  1st,  **  To 
his  son  J.  B.,  a  house  and  plantation  where 
the  testator  then  dwel^  &c.,  to  have  and  to 
hold  unto  the  said  J.  B.,  his  heirs  and  assigiis 

1  Dall. — 33 


for  ever,  he  payings  te"  2d,  **To  hb  wife 
M.,  a  certain  piece  of  land,  bounding,''  &c. 
Also,  he  gave  his  wife  one-third  of  such  mov- 
able estate  as  should  remain  after  the  pay- 
ment of  his  debts,  funeral  expenses,  and  lega- 
cies, which  should  be  in  lieu  of  her  dower  or 
thirds  of  his  estate :  and  Sd,  after  bequeath- 
ing some  legacies,  he  directs  his  house  and 
land  by  the  mill  to  be  sold  by  his  executors : 
Adjudged,  that  the  wife  M.,  had  only  an  es- 
tate for  Ufe  in  the  piece  of  land  devised  to 
her.    Busby  Y,Bu8by *226 

SeeDno,  8:  Dower:  Intxstitb:  Will. 

DISOONTINUANCB. 

1.  The  court  refused  to  allow  the  nominal  plaint- 
iff to  discontinue  an  action,  it  being  proved, 
that  it  was  brought  in  his  name,  for  the  use 
of  another,  upon  a  bond  Jidtt  assignment  of 
thedebt    McCuUumr.  Coia *189 

DISTRESa 
See  RkpiiIyiii. 

DISTRINGAa 
See  P&AcncK,  22. 

DIVORCS. 
See  PiuGTiGK,  80. 

DOMESTIC  ATTACHMENT. 

1.  The  auditors  under  a  domestic  attachment 
having  made  a  dividend,  before  notice  of  a 
debt  due  to  the  commonwealth,  under  the  cir- 
cumstances of  the  case,  the  commonwealth 
was  not  afterwards  entitled  to  full  payment. 
HoUingaworth  v.  ffcunelin *151 

2.  What  constitutes  an  inhabitant^  within  the 
attachment  laws.  BameCe  Com^  *152 ;  Tay- 
lor  V.  Knoz ♦ISS 

3.  A  judgment  has  relation  to  the  first  day  of 
the  term,  so  as  to  exclude  a  domestic  attach- 
ment, in  favor  of  the  judgntent-creditor. 
Hortony,W%U *460 

See  FoBiioir  ATTAOHMiirr. 

DOWER. 

1.  Dower  cannot  be  barred  by  a  collateral  re- 
compense ;  the  devise  of  anything  to  a  wife 
cannot  be  averred  to  be  in  bar  of  dower,  be- 
cause a  will  imports  a  consideration  in  itself; 
and  the  devise,  without  other  matter,  is  to 
be  taken  as  a  benevolence,  and  the  devisee 
considered  as  a  purchaser.  Kennedy  r.  Ned- 
row. Hll 
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2.  The  demandant  in  dower  is  not  estopped 
from  recovering  therein,  by  an  action  of  pur- 
tition  which  she  hod  before  brought,  for  di- 
viding landd  under  a  devise  in  her  husband*s 
«vi.l,  and  iu  whi^h  it  was  acknowledged,  that 
the  moiety  of  the  premises,  out  of  which 
dower  is  claimed,  belonged  to  the  tenants.  Id. 

See  Detxse,  6 :  Partition,  4. 

EJECTMENT. 

1.  An  ejectment  is  ahnost  the  only  action  for 
trying  the  title  to  lands  in  Pennsylvania. 
Morris  v.  Vanderen *67 

8.  A  bare  perception  of  profits  will  not  oust  a 
tenant  in  common ;  and  for  the  statute  of 
limitations  to  bar,  the  possession  must  be  ad- 
verse.  IcL 

8.  Lessor  of  the  plaintiff  shall  not  be  obliged  to 
show  his  title  further  back,  than  from  the 
person  who  last  died  seised,  first  showing  the 
estate  to  be  out  of  the  proprietaries,  or  the 
commonwealth.    Shrider  v.  Nargan, . . .  *68 

4.  Ejectment  may  be  maintained  in  Pennsyl- 
vania, by  the  etatui  qu$  (rust,  in  his  own 
name.    Kennedy  v.  Fury *72 

0.  A  sheriffs  deed,  which  did  not  recite  the 
record,  was  allowed  to  be  given  In  evidence 
of  title,  without  producing  the  record.  Burke 
V.  Ryan *94 

6.  The  defendant  In  ejectment  must  confess 
Uaae^  entry  and  oueter  for  aU  the  tenements 
laid  in  the  declaration ;  confession  for  a  part 
only  will  not  be  allowed.  WiUon  v.  Camp- 
beU *126 

1,  The  plaintiff  in  an  action  of  trespass  for 
mesne  profits,  shall  not  give  evidence  of  the 
annual  value  of  the  premises  beyond  the  time 
of  the  lease  mentioned  in  the  declaration  in 
ejectment     ShottoeU  v.  Bodun, *172 

8.  On  an  appeal  from  the  regulators  of  party- 
walls,  &c.,  the  question  ought  to  be  tried  by 
•jectment     WilU  v.  Fox *S08 

See  LiMiTATioiis,  4. 

EBROB. 

1  Error  was  assigned,  that  "the  dedantfon  la 
for  the  penalty  in  a  penal  bill,  but  omits  to 
state  that  the  smaller  sum  was  not  paid,  so 
that  no  cause  of  action  is  shown  to  have  ac- 
crued to  the  plaintiff  for  the  penalty:*'  But 
a  wai  hddf  that  this  want  of  an  averment 
could  not  be  taken  advantage  of  on  error. 
Thompeoti  v.  Mueter *461 

t  The  court  below  having  refused  to  admit  the 
defendant  to  read  in  evidence  a  copy  of  an 
act  of  assembly  of  the  state  of  Virginia, 
printed  by  the  law-printers  oX  that  Common- 
wealth,  and  stitched  up  with  a  few  oUier  acts, 
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in  a  blue  paper  cover,  it  was  held  fatal,  on 
error  brought Id, 

8.  It  was  adjudged  to  be  error,  that  the  court 
below  permitted  the  plaintiff  there  to  amend 
hirii  declaration  by  the  writ,  after  the  jur\-  had 
been  sworn,  and  tlien  had  them  sworn  again, 
and  received  tlieir  verdict,  without  consent 
without  giving  the  defendant  leave  to  plead 
anew,  and  without  an  imparlance,  or  award- 
ing the  payment  of  costs  by  the  plaintiff.  ,Jd. 

SeelMrAHT. 


EVIDENCE. 

1.  Copy  of  a  deed  enrolled  in  B.  R.,  hi  Eng- 
land, admitted  in  evidence  of  a  title  to  lands 
in  Pennsylvania.    Hyean  v.  Edwarde ....  *1 

2.  Copy  from  a  register  of  births  and  deaths  of 
Quakers,  in  England,  admitted  in  evidence  to 
prove  the  death  of  a  person Id. 

8.  In  partition,  on  the  plea  of  now  ten,  tfinrnttl, 
&C.,  evidence  may  be  given,  that  some  of  the 
defendants  were  not  tenants  of  the  freehold, 
but  only  tenants  at  will.    Beikdy,  Uoyd.  *2 

4.  The  exemplification  of  a  will,  made  m  Eng- 
land, and  certified  under  the  seal  of  the  pre- 
rogative court,  may  be  given  in  evidence. 
Weston  V.  Stammers *2 

6.  Minutes  of  the  commissioners  ol  proper^ 
may  be  given  in  evidence Id. 

6.  The  original  private  book  of  memorandiuns 
of  the  secretary  of  the  land-office,  respecting 
the  description  of  the  land  originally  applied 
for,  was  given  in  evidence,  by  consent,  on  the 
recommendation  of  the  court.  HoMes  v.  Me- 
DoweU. ♦S 

V.  The  protest  of  a  master  of  a  ship  allowed 
to  be  given  in  evidenceu  Nixon  v.  Long, 
•6;  S^  y.  Strettell *10 

8.  A  letter  from  the  reo^ver-general  and  secre- 
tary of  the  land-office,  to  the  surveyor-gen- 
eral's deputy,  was  allowed  to  be  given  in  evi- 
dence, as  the  foundation  of  the  defendant's 
title.    FothargiU  v.  Stover *6 

9.  A  survey  made  in  pursuance  of  the  above  let- 
ter, not  returned  into  the  proper  office,  but 
found  among  the  deputy-surveyor'B  land 
papers,  many  years  after  his  death,  was  al- 
lowed to  be  given  in  evidence,  against  a  reg- 
ular warrant  and  survey  of  a  subsequent  date, 
a  settlemmt-and  possession  being  proved.  Id. 

10.  The  votes  of  assembly,  and  minutes  of 
council,  admitted  in  evidence,  to  prove  the 
time  of  the  notification  of  the  repeal  of  an  act 
by  the  king  and  counciL  Albertson  v.  Bobs' 
son. >. ^ 

1 1.  Evidence  of  a  parol  declaration  of  Mr.  Penn, 
that  the  land  in  dispate  was  sokl  to  the  de- 
fendant, rejected  by  the  court  Biehsrdsom 
y.CaapM »1« 
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18.  HMnaj  permittod  to  be  gif«o  in  erideaoe, 
to  prove  pedigree.    Strieklandy,  Poole.  *14 

13.  The  strict  rules  of  evidence  oaght  not  to  be 
extended  to  mercantile  tmnsuctionB.  Ricke 
V.  BroadJiM ♦!« 

14k  An  account  sales  allowed  to  be  given  in  evi- 
dence, on  proof  of  the  handwriting  of  the 
factor  who  signed  it. /dL 

15.  On  plea  of  payment,  in  an  action  of  debt  on 
a  bond,  the  defendant  may  give  evidence  of  a 
mistake,  or  want  of  consideration.  Bmfi  t. 
Hawhiiu ♦H 

16.  No  man  shall  create  evidence  for  himself; 
therefore,  letters  written  by  the  lessor  of  the 
plaintiff,  to  show  that  his  grant,  on  which 
the  defendant  made  title,  was  conditional, 
were  rejected.    PropridaryT.IUdston,.  *18 

1*1,  The  list  commonly  called  the  liat  of  finl 
purehaeeny  was  admitted  in  evidence  to  prove 
a  grant  of  6000  acres  from  W.  Penn,  by 
deed,  alleged  to  be  lost  Hurst  v.  Dippo^ 
♦21 ;  Morris  v.  Vandertn *64 

18.  The  pass  of  a  justice  of  New  Jersey  is  not 
admissible  in  evidence,  in  a  cause  respecting 
the  seizure  of  goods  brought  into  Pennsyl- 
vania against  an  act  of  assembly.  M^ 
Veaughy.  Qoode •62 

19.  Any  deed  under  seal,  when  proved,  is  pro- 
per to  be  given  in  evidence.    MeDiU  v.  Mo- 

DHL •ea 

80.  A  deed  sworn  to  by  (me  witness  before  a 
magistrate,  who  certifies  the  same,  is  within 
the  rule.    ItL;  HamiUon  v.  OaUoiway, . .  .*98 

21.  A  paper  copied  from  the  books  of  the  sur- 
veyor's office,  stating  that  a  survey  had  been 
made,  was  not  allowed  to  be  read  in  evidence; 
but  tiie  book  from  which  it  was  taken,  was 
admitted,  without  showing  any  actual  survey. 
Morris  v.  Vonderem *66 

28.  On  proof  that  the  defendant  in  ejectment 
was  in  under  J.  P.,  or  his  heirs,  the  lessor  of 
the  plaintiff  was  allowed  to  gi\*e  evidence 
of  the  detention  of  deeds  by  the  heirs  of  J.  P., 
and  also  to  read  letters  written  by  J.  P..  ./dL 

28.  Evidence  allowed  to  be  given  of  the  oon- 
fessioii  of  the  defendant,  made  after  the 
commencement  of  the  suit Jd, 

24.  Probate  of  a  will  in  the  Prerogative  court 
of  Canterbury,  not  recorded  here,  allowed  to 
be  given  in  evidence. Id, 

26.  Two  deeds,  both  executed  in  England,  but 
only  one  of  them  recorded  here,  were  allowed 
to  be  given  in  evidence. 7dL 

26.  A  letter  from  a  third  person  no  way  oon- 
cemed  in  the  title,  was  offered  in  evidence,  to 
prove  under  whom  he  had  possession,  but  re- 
fused.   Id, 

27.  Recital  of  one  deed  in  another  is  no  evi- 
denoe^  but  against  the  party  claiming  under 
» H 


88.  In  foraibte  srtiy,  fte.^  titie  osmiol  be  given 
in  evidence,  to  prevent  restitution.  Re^mb- 
lica  Y.  J^ryber *6€ 

89.  An  oitry  made  nineteen  years  ago  in  the 
defendant's  books,  that  a  note  of  thirteen 
years  standing  was  paid,  was  allowed  to  be 
read  in  evidence,  to  support  the  general  pre- 
sumption of  payment,  aJfter  such  a  length  of 
time.    Rodmtmv,  Hoops *85 

80.  A  book  given  in  evidence  to  the  jury,  with 
a  direction,  that  if  they  thought  it  a  tran- 
script from  another  book,  to  pay  no  regard 
toil Id. 

81.  A  sheriff's  deed  allowed  to  be  read  in  evi- 
denoe,  without  producing  the  record.  Burks 
V.  B^an ^94 

88.  If  one  of  two  witnesses  to  a  deed  become 
interested,  the  other  must  be  called,  or  proof 
given  that  he  cannot  be  found ;  otherwise,  the 
deed  may  not  be  read  in  evidence.  Damson 
T.Blooaur *128 

88.  The  register  of  a  ship,  certified  by  the  naval 
officer  under  his  seal  of  office,  admitted  to  be 
lead  in  evidence  against  the  defendants, 
though  the  writ,  with  respect  to  the  defend- 
ant that  made  the  register,  was  returned  non 
ed  iMMnliM.     Woods  v.  CourUr *141 

84.  On  an  indictment  for  a  nuisance,  the  de- 
fendaal  cannot  give  evidence,  that  the  act 
charged  is  benefidal  to  the  publio.  Re^fndh 
lieay.CaldmdL *150 

86.  Parol  evidence  of  the  declaration  of  the 
grantor,  amounting  to  a  oonfeeston  against 
himself,  though  made  after  the  execution  of 
a  deed,  may  Im  given  to  the  jury.  Gregory  \, 
iSa«0r,  •198;    7%ompsonT,  WaiU *426 

86.  Poesession  of  a  bill  of  exchange  is  evidence 
of  an  authority  to  demand  payment  of  its 
contents.    Morris  v.  Foreman *198 

87.  A  writing  under  seal  cannot  be  given  in  evi- 
dence to  support  an  action  of  assumpsit  on  a 
promissory  note.    January  y,  (?oo«lrii4if».*208 

88.  An  entry  in  a  shop-book  is  not  evidence,  to 
chaige  a  man  upon  a  collateral  assumpeU^ 
to  pay  the  debt  of  another.  PouUney  v. 
Rem *288 

89.  When  a  concession  is  given  in  evidence,  all 
^hat  was  said  must  be  stated,  and  the  whole, 
generally  speaking,  oo^t  to  be  taken  to- 
gether, nnleae  droumstanoee  of  improbability 
appear.  Nemmm  v.  Bradley^  *240 ;  Parrel 
v.  MeClea *392 

40.  A  judgment  in  a  foreign  attachment  in  a 
sister  state,  is  not  conclusive  evidence  of  the 
debt,  in  an  action  hero  between  the  same 
parties.    Phelpey.  Hotter *261 

41.  Qmsref  How  far  books  are  admissible 
(not  to  prove  a  charge  against  a  party  to  the 
suit,  but)  to  show  a  collateral  fact,  whether 
a  third  person  was  the  defendant's  debtor  at  a 
iNfftMarperMf    iipM  ▼. iKivAn«.*g7< 
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45.  In  order  to  prove  that  the  goods  in  ques- 
tion were  bought  of  a  third  person,  and  not 
of  the  plaintiff,  the  entry  in  the  bo<iks  of  the 
third  person  must  be  shown:  his  cierk's 
swearing  that  he  had  made  it,  will  not  be 
admitted.     Keely  \.  OrU *810 

i8.  The  prods  verbal  delivered  into  the  Admi- 
ralty at  a  foreign  port,  was  not  admitted  to 
be  read  in  evidence,  in  an  action  against  the 
nnderwriters.    RicheUe  v.  Stewart *8I7 

44.  The  protest  of  a  roaster  of  a  vessel,  made 
at  a  distant  day,  and  not  at  the  first  poi-t  of 
arrival,  was  rofused  to  be  admitted  in  evi* 
dence I<L 

46.  A  special  verdict  in  another  action  upon  the 
same  policy,  but  against  different  under- 
writers, was  allowed  to  be  read  in  evidence, 
upon  proof  of  an  agreement  of  all  the  uuder- 
writers,  to  be  bound  by  one  verdict.  Fatten 
v.  CaldweU *419 

46.  In  what  cases,  parol  testimony  is  proper  to 
be  admitted,  to  explain  and  control  the  oper- 
ation of  a  deed.     Thomp§an  t.  WhUe,  .*42d 

47.  In  an  action  of  aatumjmt  for  money  had  and 
received,  deeds  and  other  writings,  which  are 
not  the  immediate  foundation  of  the  suit,  but 
only  leading  to  it,  may  be  read  in  evidence. 
lyUtriehtT,  Mdchor ♦428 

48.  A  printed  copy  of  an  act  of  assembly  of 
Virginia,  printed  by  the  law-printers  there, 
and  stitched  up,  with  a  few  other  acts,  in  a 
blue  paper  cover,  is  good  evidence  to  be  read 
to  a  jury.     Thomp9(m  v.  Muuer *462 

See  Bail,  2,  8 :  Dkid,  2,  6,  6,  7 :  Ejkctmint, 
6 :  Qrand  Imqukst  :  Trxabon,  8,  4,  ft,  6. 

EXECUTION. 

1.  Execution  cannot  issue  upon  a  judgment  con- 
fessed on  a  bond  by  warrant  of  attorney,  until 
the  time  given  for  payment  of  the  bond  is 
elapsed.     Shoemaker  v.  Shirtliffe *1S8 

2.  A  person  committed  in  execution  by  a  justice 
for  a  debt  exceeding  10/.,  dischai^ged  on  a 
hah.  eorp.     Oeyger  v.  Stay *186 

8.  A  person  attending  court  is  not  privileged 
from  being  arrested  on  a  ca,  sa,  StarreCn 
Cane. ,,, *860 

4.  A  prior  judgment-creditor,  cannot  come  in 
under  an  execution,  issued  upon  a  subsequent 
judgment  against  a  bankrupt,  and  levied  be- 
fore an  act  of  bankruptcy :  but  the  plaintiff 
in  the  execution  shall  have  the  money.  C^'t^ 
V.  Oibos *878 

ft.  Tbere  is  nothing  in  the  act  of  assembly, 
which  precludes  toe  sheriff  from  holding  an 
inquest,  alter  the  return  of  aji.  fa.  Weaver 
V.  Lawrence *'879 

ft.  Wlien  the  judgment  of  a  justice  of  the 
peace  is  affirmed,  upon  a  removal  into  the 
supreme  court,  executioh  may  issue  at  once, 
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without  xef^rring  the  cause  again  to  the  j  u- 
tice.     KofthinMY,  Whitman *410 

7.  Lands  ot  m  intestate  are  bound  for  the  pay* 
inent  of  his  debts,  and  may,  tor  that  purpose, 
be  taken  mto  execution,  although  the  heir 
may  have  previously  sold  and  convvjod 
them  to  a  hontfit  Jide  purchaser.  Graff  t. 
Smith. *481 

See  BAsncRUPTCT,  8, 4 :  lamTAXi^  9. 

EXEGUTOB. 
See  Admihibtrator. 

EXTINGUISHMENT. 
See  PATHnr,  2,  7. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  In  an  indictment  for  forcible  entry  and  de 
tainer,  title  cannot  be  given  in  evidence  to 
prevent  restitution.  Heapvbliea  v.  Shry* 
her. *e8 

2.  Wife  of  the  prosecutor  in  an  indictment  for 
foixrible  entry  and  detainer  may  be  a  witness 
to  prove  the  force,  but  only  the  force.  ...Id. 

8.  Motion  in  arrest  of  judgment: — 1st.  That 
the  indictment  of  forcible  entry,  ftc,  stated 
that  *^the  prosecutor  wu  seised  in  his  de- 
mesne as  of  fee,"  without  saying  when  :  2d. 
That  the  indictment  stated,  that  ^he  was 
seised  in  his  demesne  as  of  fee,'*  and  ^  that 
his  possession  thereof  as  aforesaid,  continued 
until,  &C."  which  was  repugnant :  But  lM>th 
objections  were  overruled Jd. 

4.  The  pix)ceedings  un  an  inquisition  of  forcible 
entry,  Ike.,  were  quashed,  because  the  defend- 
ant was  stated  in  the  inquest  to  have  beei 
possessed^  but  no  estate  or  term  was  laid.  Jies- 
pMica  V.  (Jan^pbeU. *8ft4 

FOREIGN  ATTACHMENT. 

^1.  Goods  consigned  to  be  sold  on  account  of  the 
consignor,  and  to  be  applied  firet  to  the  pay- 
ment of  a  debt  due  to  the  consignee,  are  not 
hable  to  a  foreign  attachment,  until  the  con- 
signee is  satished.  Stevenson  v.  I^ember- 
ton ♦a 

2.  Property  of  a  sister  state  is  not  liable  to  an 
attachment  in  Pennsylvania,  for  a  debt  one 
from  such  state  to  an  individual.  Ifathan  v. 
Virginia •77  n 

8.  A  man  who  comes  from  another  place  to  re- 
side amongst  us,  introduces  his  family  here, 
takes  a  house,  engages  in  trade,  contracts 
debts,  and,  alter  some  time,  runs  away,  witb 
design  to  defraud  his  creditors,  is  such  an  tn- 
haintant  as  not  to  be  an  object  of  tbe  foreign 
attachment,  but  of  the  domestic  attachment. 
Bamtt's  Cam ; MftS 
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4.  The  ooort  will  inquire  into  the  canae  of  ao- 
tion,  in  the  case  of  foreign  attachments,  aa 
tliey  do  in  the  case  of  a  capias.  Vienne  r. 
McVarty,  *154;  iJoane  v.  ren/uUhw.  .*219 

5.  What  constitutes  an  ifiAalnlatU,  witiiin  the 
meaning  of  the  attachment  laws.  2'aylor  v. 
Knox *158 

6.  Wiiat  proof  of  a  debt  is  sulficient,  in  a  for- 
eign attachment,  upon  a  citation  to  show  the 
cause  of  action. Id, 

7.  After  judgment  has  been  regularly  entered 
in  a  foreign  attachment,  it  «ee»u,  that  it  is  too 
late  to  move  to  quash  the  writ.  Whittside 
T.  Oakman *294 

8.  Money  paid  uito  the  hands  of  the  prothono- 
tary,  was  attached  by  the  defendant,  as  soon 
aa  he  paid  in ;  but,  on  motion,  the  attach- 
ment was  quashed.    Boss  v.  Clarke. .  *3&4 

9.  In  executing  a  writ  of  inquiry  upon  a  judg- 
ment in  a  foreign  attachment,  the  defendant 
is  not  entitled  to  produce  evidence  to  the 
jury.     McClenachan  v.  McCarty *877 

lU.  A  shallop  attached  was  directed  to  be  sold 
as  a  chargeable  commodity,  upon  motion,  and 
positive  attidavit  of  the  debt,  at  the  first  term. 
(TNiely.  C/tew *379 

11.  A  foreign  attachment  will  not  lie  against 
an  inhabitant  of  the  state,  though  avow- 
ing an  intention  to  emigrate,  and  actually  on 
his  journey  for  that  purpose.  Lyle  v. 
Foreman. ♦480 

See  Dousno  Attacbxkmt:  Etioxmob:  Judo- 


FRAUDS  AND  PERJURUSa 

1.  The  EngUsh  statute  of  frauds  and  perjuries, 
29  Car.  11.^  e.  8,  does  not  extend  to  Pennsyl- 
vania.    Anofi *1 

St.  But  that  statute  is  supplied  by  an  act  of  as- 
sembly passed  12  Geo.  11.^  c.  81 /dL  n 

?.  The  act  was  made  to  prevent  frauds  as  weU 
as  perjuries ;  it  should  be  construed  liberally, 
and  benehcially  expounded  for  the  suppres- 
sion of  cheats  and  wrongs.  Thamjmon  v. 
WMU *427 

4.  An  engagement  that  if  D.  S.  would  make 
a  conveyance  to  L.  S.,  he  would  reconvey  to 
a  third  person,  although  not  in  writing,  and 
concerning  lands  of  inheritance,  is  not,  under 
the  particular  circumstances  of  the  case,  void 
by  the  act  of  assembly Id. 

See  ETiDiirci,  8ft. 


FREEHOLDER 

See  Praotick,  11,  20,20,  86:   Putilioi,  1, 
^  8. 


GOTERNMENT. 

1.  It  is  fairly  to  be  inferred  from  the  general 
tenor  of  the  act  for  the  rovival  of  the  laws, 
that  the  legislature  thought  the  separation 
from  Great  Britain  worked  a  dissolution  of 
all  government.  JietpMiea  v.  Chapman. .  *63 

2.  A  formal  compact  is  not  a  necessary  foun- 
dation of  government Id. 

8.  A  kind  of  government  independent  of  Great 
Britain,  was  administered  in  Pennsylvania 
before  the  establishment  of  its  present  con- 
stitution  Id, 

4.  The  constitution  of  Pennsylvania  was  a  dis- 
solution of  the  government  so  far  as  related 
to  the  powers  of  Great  Britain;  but  not  in 
relation  to  the  powers  wliich  had  been  before 
exercised  by  councils  and  committees. . .  ./dL 

6.  When  treason  may  be  committed  against  a 
government Id. 

6.  Subject  means  bdng  in  subjection  to  some 
sovereign  power,  and  is  not  barely  connected 
with  the  idea  of  territory ;  it  refers  to  one 
who  owes  obedience  to  the  laws,  and  is  en- 
titled to  partake  of  the  elections  into  public 
office. Id, 

See  Unitid  Stati8. 

GRAND  INQUEST. 

1.  It  is  improper  and  illegal,  to  examine  wit- 
nesses on  behalf  of  the  defendant,  while  the 
charge  against  him  lies  before  the  grand  jury. 
Re^Miea  t.  Shaffer *28S 

GROUND-RENT. 
See  OoTiHAjn,  8. 

GUARDIAN. 
See  Obpbahb*  Court. 

HIGH  COURT  OF  ERRORS  AND  APPEALa 

SeeDAJCAOis. 

INDICTMENT. 

1.  An  indictment  will  lie  for  a  cheat  of  such  a 
nature  as  may  prejudice,  although  it  does  not 
charge  that  any  person  was  actually  de- 
frauded.   Beepubliea  v.  Sweera *41 

2.  An  indictment  lies  against  a  public  officer, 
for  a  cheat  in  marking  barrels  of  bread  as  of 
the  weight  of  88  lbs.  each,  when,  in  fact,  they 
only  weighed  68  lbs Id. 

8.  An  indictment  lies  for  **  maliciously,  wilfully, 
and  wickedly  killing  a  horse."  Reap  Mica 
y.TeiMcher. *H8« 

See  NvmAXGi:  Tssamw,  1,  7,  8. 
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INFANT. 


1.  The  appeutnoe  of  am  fnfant  to  a  iait 
brou^t  against  him,  b  not  a  judicial  act,  and 
will  be  fatal  on  a  writ  of  error.  8Uver  t. 
Bhdbaek. *166 

X  A  judgment  against  an  Infant  mayber»> 
Teraed,  after  full  age,  except  in  cases  of  real 
actions,  and  fines  and  recoveries,  which  are, 
in  their  operation,  mere  modes  of  assurance ; 
and  the  fact  must  be  tried  jMr/wtt,  and  not 
bf  Inspection Id, 

8se  Oufuxi*  CouBT,  L 

INFOBMER. 
9se  Fbooeoutob,  3. 

INHABITANT. 

See  Domno  AnACHMBNT:  FoRuair  Attaob- 
urn :  FktiTiLioc,  1,  6. 


INQUEST. 
See  Ezaoimoir,  ft:  Fosnoir 

Wkit  ov  IVQUntT. 


INSOLVENT. 


,9: 


1.  Practice  of  the  courts,  on  an  application 
to  be  discharged  under  the  insolvent  laws. 
JUJUn  V.  Oattj^tif  *142;  Henderaon  t. 
AUen, ♦MO 

S.  A  discharge  of  the  defendant  from  imprison- 
ment, in  New  Jersey,  by  virtue  of  the  general 
insolvent  laws  of  that  state,  was  held  not  to 
entitle  him  to  a  similar  discharge  in  this 
state,  although  the  debt  was  contracted  in 
New  Jersey.    Jamn  v.  AUen *188 

S.  Where  a  debt  had  been  contracted  in  Mar]fw 
land,  where  the  defendant  resided,  but  the 
plaintiif  was  a  citizen  of  Pennsylvania,  it  was 
held,  that  a  discbaige  under  an  Insolvent  law 
of  Maryland,  in  nature  of  a  general  bankrupt 
law,  entitled  the  defendant  to  an  exoneretur 
in  Pennsylvania.  Millar  v.  Hall,  «229; 
J^ompmm  v.  Young *294 

i.  Effect  of  an  inchoato  proceeding  in  a  French 
ooart.     Chrff€rat  t.  McCarbf *866 

See  BAHKRunoT. 

INSURANOE. 

1.  The  defendant  underwrote  an  open  policy  on 
a  vessel  from  Philadelphi:.  to  Jamaica;  she 
waj  taken  by  the  enemy,  and  afterwards  re- 
taken  and  carried  into  Jamaica ;  where,  by 
agreement  between  the  captors  and  receptors, 
without  going  into  U)e  court  of  admiralty, 
she  was  sold  at  public  sale  lor  one^ourth  of 

618 


the  Sam  lafiired,  and  bought  by  the  master 
for  tihe  original  owners,  who  afterwards  ac- 
quiesced in  the  purchase,  and  now  sued  f oi 
the  whole  sum  Insured  as  a  total  loss :  bat, 
agreeable  to  the  directions  of  the  court,  the 
jury  only  allowed  a  compensation  for  aal- 
vige,  charges,  and  loss  of  time.    8tor^  v. 

BtMiM 'lO 

2.  A  warranty  that  **  orders  will  be  given  thai 
the  skip  shall  not  cruise,**  is  not  complied 
with  unless  such  orders  are  expressly  given 
to  the  master;  an  implication  from  the 
general  Instmclions  will  not  da     Ogden  v. 

A»k ♦les 

8.  An  agreement  entered  into  by  underwriters 
to  be  bound  by  one  verdict.  Is  equally  binding 
en  the  parties,  whether  made  in  person,  or  by 
a  broker  mutuidly  employed.  PatUm  v.  CaUU 
wU ♦419 

4.  AH  audi  agreements  ought  first  to  be  en- 
tered on  the  records  of  the  court Id, 

See  Enuif  01,  i(k 

INTEREST. 

!•  Where  money  is  received,  as  well  as  paid,  In 
a  mistake,  and  neither  fraud  nor  surprise  can 
be  imputed  to  either  party,  interest  will  not 
be  allowed.  In  an  action  to  recover  the  money 
back.    Jacobi  v.  Adanu *ft2 

8.  The  rule  for  computing  interest  on  partial 
payments.  TVwy  v.  Wikoff,  nS4;  PenroM 
v.  Mart *878 

8.  Interest  will  not  be  allowed  upon  an  open 
account  for  goods  sold  and  delivered.  Henry 
V.  HiBk^  *26ft ;  WUlianu  v.  Craiff *S15 

4.  Hon^  received  for  another,  and  retained 
without  the  owner*s  consent,  ought  to  carry 
Interest.    Boqpeiifi9Y,  Emory *349 

See  UsiiaT. 

INTESTATE. 

1.  J«  F.,  haviog  two  sons  and  a  daughter,  d^ 
vised  a  plantation  to  Hathias  in  fee;  Ha* 
thias  died  In  his  minority,  intestate,  and 
without  issue:  Rided,  that  the  plantation 
should  not  go  to  the  heirs  of  Mathias  at  com- 
mon law,  but  be  divided  among  his  brothers 
and  sisters,  under  the  supplemental  intestote 
law.    Awm.,  *20 ;  Kerlin  v.  BuU «1'76 

9.  Where  the  heir-at-law  takes  an  intestate's 
lands  at  a  valuation,  the  orphans*  court 
ought,  instead  of  bonds,  which  are  a  mere 
personal  security,  to  take  his  recogui8.-mce, 
by  which  the  lands  themselves  would  b? 
bound  for  the  payment  of  the  distributivr 
shares.     WalUm  v.  WVlia *265 

5.  The  eldest  son  of  the  eldest  son  of  an  h  • 
testate,  is  entitled  to  an  estate  which  cannot 
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be  diytded,  at  the  Taloatlon,  In  the  same 
manner  as  his  father.     Walton  v.  Willis  *853 

I.  And  the  adjudication  is  not  to  be  to  all  the 
children  of  the  eldest  son,  but  to  his  eldest 
son,  who  is  alone  his  heir  at  common  law.   Id. 

6.  In  partition  of  an  intestate^s  estate,  the 
decree  of  the  orphans'  court  was  reversed, 
betuiuse  no  provision  was  made  for  a  tenant 
bj  the  curtesy  of  his  wife's  share Id, 

6.  Where  the  purparts  of  the  valuation  money, 
at  which  the  heir-at-law  takes  an  intestate's 
real  estate,  are  not  specified,  nor  the  time  of 
payment  fixed,  the  sentence  of  the  orphans' 
court  is  not  sufficiently  certain. Id, 

*!,  But,  on  appeal,  the  supreme  court  might  re- 
duce both  those  points  to  certainty ;  and  in 
that  case,  the  whole  costs  of  the  appeal  would 
fall  on  the  defendant. Id, 

6.  Where  an  heir-at-law  offers  to  take  an  in- 
testate's real  estate,  at  a  valuation,  the  fee  in 
the  premises  is  not  vested  in  him,  if  he  has 
neither  paid,  nor  secured  the  payment  of,  the 
valuation  money  to  those  who  are  entitled  to 
receive  it Id. 

9.  Upon  the  death  of  a  man,  intestate,  his  lands 
are  bound  for  the  payment  of  his  debts,  ui 
such  a  manner,  that  they  may  be  taken  in  ex- 
ecution and  sold,  notwithstanding  the  heir 
may  have  previously  sold  and  conveyed  the 
same,  to  bond  fid*  purchasers.  Oraff  v. 
Bmiik HSl 

10.  And  in  such  case,  the  purchaser  from  one 
heir  is  bound  to  contribute  in  aid  of  the  other 
heirs,  whose  lands  remain  unsold Id, 

II.  But  qwBref  whether  purchasers  under  an 
order  of  the  orphans'  court,  are  likewise 
bound  to  oontribute? Id» 

JUDOEa 
See  JuvoMsiiT,  8. 

JUDGMENT. 

1.  Motion  in  arrest  of  judgment: — Ist  That 
in  an  indictment  of  forcible  entry,  &c.,  it  was 
stated,  that  "  the  prosecutor  was  seiged  in  his 
demesne  as  of  fee,"  without  saying  token ; 
2d.  That  he  was  geiaed  in  his  demesne  as  of 
fee,  and  that  "  his  peaceable  poaaesnon  there- 
of as  aforesaid  continued,  until,"  Ac.,  which 
was  repugnant:  but  both  objections  were 
overruled.    Rapuhliea  v.  Shryber *68 

8.  Judges  are  not  bound  to  assign  any  reasons 
for  their  judgment,  and  when  they  do,  it  is 
always  in  public.     RettpMica  v.  Dunn.  .*89 

8.  Judgment  confessed  by  warrant  of  attorney, 
executed  by  one  partner,  in  the  name  of  both, 
set  aside  as  to  the  partner  who  did  not  sign 
the  warrant,  and  confirmed  as  to  the  partner 
thai  did     Qtrard  v.  Bam *119 


4.  A  judgment  obtained  In  a  foreign  attach- 
ment, in  a  sister  state,  is  not  coni'lusive  evi- 
dence of  the  debt,  in  an  action  between  the 
same  parties  here.     Phelpt  v.  IIMer,    *261 

6.  Where  judgment  may,  or  may  nut,  be  entered 
in  the  supreme  court,  by  warruit  of  attorney. 
Kirkbride  v.  Dnrden ♦287 

6.  After  judgment  by  default,  the  defendant 
may  give  evidence  to  the  jury,  on  executing  a 
writ  of  inquiry ;  but  not  after  judgment  in 
a  foreign  attachment.  McClenacJuxn  v.  Mc- 
CaHy ♦869 

7.  A  judgment  has  relation  to  the  first  day  of 
the  term,  so  as  to  exclude  a  domestic  attach- 
ment, in  favor  of  the  judgment-creditor.  HoT' 
Umv,  Wm ^460 

8.  If  the  verdict  is  good,  a  judgment  entered 
upon  it»  generally,  must  be  so,  likewise ;  for, 
when  it  is  drawn  at  lai^  it  may  be  put  into 
form.     TJuomprnm  v.  Muutr ♦462 

See  Bail,  1 :  Bahkbvitct,  8 :  Imtant,  2 :  Jus- 
Ticx,  4 :  SupBiMS  GouBT,  1, 2 :  Wabrajtt  or 
AnounET. 

JURT. 
SeeTuALyS. 

JUSTICE  OF  THE  PEACE. 

1.  A  prisoner  in  execution  on  a  jusnce's 
warrant,  for  a  sum  exceeding  10(.,  was  dis- 
charged on  a  habem  eorpua,  Oeyger  v. 
8toy ♦ISS 

2.  After  appeal,  and  security  given,  a  justice 
cannot  issue  an  execution  against  the  defend- 
ant, but  must  proceed  against  the  bail,  upon 
the  recognisance.    PUnwmanf,  Abrama.  ♦SI  6 

8.  The  judgment  of  a  justice  was  reversed,  Ist^ 
Because  the  summons  was  returnable  on  the 
next  day,  whereas,  the  act  requires  that  there 
should  be  allowed  a  time  not  lees  than  five, 
nor  exceeding  dght  days;  and  2d,  because 
the  summons  was  to  answer  a  debt  under 
forty  shillings,  and  the  judgment  was  for  a 
greater  sum.    Pinehin  v.  Fry ^406 

4.  The  defendant,  after  judgment  is  given 
against  him  by  a  justice,  ought  to  enter  into 
a  recognisance  tiutonter,  with,  at  least,  one 
good  surety:  he  may  afterwards  withdraw 
his  security,  or  appeal  within  six  days. 
Calvert  v.  PiU, nO 

JUSTIPIOATION. 
See  N0I8A1ICB. 

LAW  OF  NATIONa 

1.  The  law  of  nations  is  a  part  of  the  municipal 
law  of  Prnnsylvania.  Rapubliea  v  Ik 
Long^nqm ^114 
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8.  Tq  insult  a  secretary  to  the  legation  in  the 
house  of  the  minister  plenipotentiary,  is  a 
violation  of  the  law  of  nations,  punishable  by 
fine  and  imprisonment. Id, 

t.  But  a  person  convicted  of  that  offence,  al- 
though claimed  as  a  subject  of  a  foreign 
power,  cannot  be  given  up  on  such  claim : 
but  cases  may  occur,  where,  pro  botio  publico^ 
offenders  may  be  delivered  up  to  the  justice 
of  the  country  from  which  they  endeavor  to 
escape id, 

4.  Nor  can  the  person  so  convicted  be  im- 
prisoned, until  the  sovereign,  whose  officer  was 
insulted,  shall  declare  thnt  the  reparation  is 
satisfactory;  for  punishments  must  be  cer- 
tain and  definite  in  all  respects Id. 

6.  The  person,  house  and  comites  of  a  minister, 
are  all  protected  by  the  law  of  nations. . .  Id, 

SeeALiXN:  Unitkd  States. 

LEGACY. 
See  Admihistbatob,  1. 

LETTER  OF  ATTORNEY. 

1.  Where  a  special  letter  of  attorney  was  given 
to  institute  a  suit,  and  afterwards,  a  peraon 
having  a  general  power,  executed  a  release  to 
the  defendant  in  the  suit,  the  court  held  the 
authority  to  be  sufficient,  and  discharged 
theparty.     Quemd  y,  Mtmy ♦449 

LIMITATIONS 

1.  The  Stat  of  limitations,  82  ffen.  VIII.,  c.  2, 
extends  to  Pennsylvania.  Boekm  t.  in^le, 
*15 ;  Morris  v.  Vanderen *67 

a.  So  does  the  21  Joe,  Z,  c  16.  BiddU  v. 
Sliippen »19 

8.  But  the  82  Hen.  VIIL,  c.  9,  does  not"  extend. 
Morris  v.  Vanderen ♦e^ 

4.  For  the  statute  of  limitations  to  bar  an 
ejectment,  the  possession  must  be  adverse Jdl 

5.  The  court  wil!  never  open  a  regular  judgment, 
to  let  in  a  plea  of  the  statute  of  limitations. 
Brown  v.  Sutter »239 

6.  It  is  only  necessary  to  enter  the  continu- 
ances, fai  order  to  prevent  the  bar  of  the 
statute  of  limitations,  where  the  writ  and 
declaration  disagree  as  to  the  nature  of  the 
action.    SefUosser  v.  Leaker *4l  1 

LIS  PEXDENa 

1.  Before  the  return  of  the  writ,  the  plaintiff 
moved  for  a  special  court ;  but  it  was  held, 
that  the  action  was  not  dependmg  for  that 
purpose,  until  the  writ  was  returned.  Afr- 
Carty  v.  Kixon *77 
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MARINEBa 

See  Hastks  asd  Sebtaot,   ,  4 

MASTER  AND  SERVANT. 

1.  Upon  a  general  retainer,  for  no  particulat 
voyage,  the  owners  of  a  vessel  may  dismiss 
the  master,  at  any  time,  without  cause  as- 
signed ;  but  where  there  is  a  charter-party, 
bills  of  lading,  ar  ^  a  particular  voyage  agreed 
upon,  though  the  owners  may  dismiss  the 
master,  yet  they  would  be  liable  in  a  court 
of  common  law.    Montgomery  v.  Henry.,  ^49 

2.  As  villeinage  never  existed  in  America,  no 
part  of  the  doctrine  founded  upon  that 
ocmdition,  is  applicable  here.  Pirate  v. 
Dolby »l«7 

8.  Property  in  a  negro  may  be  obtained  by  a 
bond  fide  purchaser,  without  deed Id, 

4.  The  master  is  liable  for  the  wages  of  mar^ 
iners,  if  he  admit  them  to  serve  on  board  the 
vessel,  although  thev  were  originally  shipped 
by  the  owner.    Farrd  v.  McClea *892 

6.  A  negro  bom  before  the  first  of  March  1780, 
to  wit,  in  1779,  and  not  recorded  agreeable 
to  the  act  for  the  gradual  abolition  of  slavery, 
oannot,  under  that  act,  be  held  as  a  servant 
until  she  is  28  years  of  age,  but  is  abaolvtdj 
free.    Hetpubiiea  v.  Betsey *469 

See  Adxiraltt,  S»  7 :  CnsTOia,  4. 

MEDIETAS  LINGUA 
SeeTBUL,8. 

MESNE  PROFna 
See  Ejkotmeht,  7. 

MORTGAGE. 

1.  A  sabsequent  simple-oontract  debt  eannot  be 
recovered  on  a  scire  facias  upon,  a  prior  mort- 
gage ;  but  only  the  principal,  interest  and 
costs ;  on  payment  of  which,  the  oourt  will 
stay  the  proceedings  on  the  sci.  fa,  Dorrow 
v.KeUy ...♦142 

2.  A  mortgage,  though  not  recorded  within  six 
months,  is  good  against  the  mortgagor ;  the 
deed,  so  far,  is  suffid^t  to  pass  the  lands ; 
and  under  it,  the  possession  of  the  premises 
might  have  been  recovered  in  ejectmeDt. 
LevinzY.  Will ^SO 

8.  A  mortgage,  acknowledged  and  recorded  the 
day  after  the  declaration  of  Independoice,  by 
officers  appointed  under  the  proprietary  gov^ 
emment,  was,  nevertheless,  hM  to  be  valid 
against  a  subeequenl  Jadgment-creditor,  tad 
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hand  Jfdt  pvrchaBer,  for  a  valuable  consider- 
aftion.     Parker  v.  Wood nSd 

See  P1.TMJCNT,  7. 

NEGROES 
See  Ma8rr  and  Skbtant,  2,  8,  6. 

NEW  TRIAL. 
See  Trial,  7. 

NON-JUBOa 
SeeDEVi8i^4. 

NOTICE. 
See  Bills  or  Ezchanoi,  6,  7. 

NUISANCE. 

1.  It  is  no  justification,  on  an  indictment  for  a 
nuisance,  by  intruding  on  the  public  property, 
that  it  is  beneficial  to  the  public  Retpublica 
V.  CddwsU ♦ISO 

ORPHANS'  COURT. 

1.  The  Orphans*  Court  have  a  power  to  assign 
the  guardianship  of  minors,  under  14  years 
of  age,  to  whom  they  please,  and  are  not 
confined  to  the  guardian  in  soccage  or  by 
nurture.     Qrahani's  Appeal. *136 

t.  Where  an  heir-at-law  takes  an  intestate^s 
lands  at  a  valuation,  the  orphans'  court 
ought,  instead  of  bonds,  which  are  a  mere 
personal  security,  to  take  recognisances,  by 
which  the  lands  themselves  would  be  bound 
for  payment  of  the  distributive  shares.  Wal- 
Urn  V.  WiUis, ♦2W 

See  Intxstate:  Partitioii. 

OUTLAWRT. 
See  Additiov. 

PAROL  TESTIMONY. 
See  Etidknce,  11,  86, 46. 

PARTITION. 

*  Although  it  would  be  proper  for  the  party 
praying  for  a  partition  of  an  intestate's  real 
estate,  to  be  particular  in  the  names  of  the 
persons  entitled  to  shares,  and  of  the  pur- 
party  of  each ;  yet  the  court  would  not  re- 
verse an  inquest  for  omitting  this.  Waiton 
Y.WUUi. ♦861 


2.  The  decree  of  the  orphaoB'  oomrt  was  rSi 
versed,  because  in  partition  of  an  intestate's 
estate,  no  provision  was  made  for  a  tenant 
by  the  curtesy  of  his  wife's  share Id, 

8.  The  practice  in  the  orphan's  court  has 
been  to  direct  the  same  inquest  which  is 
appointed  to  make  a  partition  of  real  estate, 
if  that  cannot  be  done,  without  prejudicing 
the  whole,  then  to  make  the  valuation. ,  .,I<L 

4.  Where  a  recovery  in  partition  is  no  bar  to 
an  action  of  dower,  in  that  moiety  of  the 
premises,  which  is  assigned  to  the  tenant 
Eeimedjf  t.  Nedraw. «418 

See  DowxBy  2:    LmBTATB,  6:    Orphamb' 

Court,  2. 


PARTNERSHIP. 

1.  One  partner  cannot  bind  another,  by  execut- 
ing a  deed  under  the  firm  name.  Gerard  t. 
Basse. mi 

2.  Not  only  the  ship's  husband,  but  all  the  real 
owners  at  the  time  of  the  work  done,  are  liable 
to  the  tradesmen.     Seottin  v.  Stanley. . .  *1 29 

8.  Payment  to  an  executor  or  administrator  of 
a  deceased  partner,  can  be  no  satisfaction  to 
the  survivor,  who  has  the  sole  right  of  suing 
for,  and  of  reodving  the  moneys  due  to  the 
company.     Wallaee  v.  MtzaUnmaru.  . . .  *248 

4.  Articles  of  copartnership  being  ret  inter 
alios  aetaj  the  limitations  cannot  be  known, 
and  therefore,  on^t  not  to  affect  a  third 
person,  who  acts  under  a  legal  authority 
from  one  of  the  partners.  Tillier  v.  White' 
head. *269 

6.  One  of  two  partners  may  give  an  authority 
to  a  clerk  under  the  firm  name  of  the  house ; 
and  the  clerk  may,  in  consequence  thereof, 
accept  bills,  and  sign  or  indorse  notes,  in 
the  name  of  the  company. Id. 

See  AonoM,  9 :  Bankruptot,  7,  8,  9 :  Judo- 

MSNT,  8. 


PARTY-WALL. 

1.  The  reimbursement  of  the  cost  of  the  moiety 
of  a  party-wall,  is  only  a  personal  charge 
against  the  builder  of  the  second  house,  and 
not  a  lion  upon  the  house  itself.  Inglis  v. 
Brinffhurst, *841 

PAUPER. 

1.  It  is  not  necessary  that  an  examination 
should  appear,  upon  an  order  of  sessions 
for  the  removal  of  a  pauper.  FaUowfidd  v. 
Marlborottffh. *28 

2.  If  a  pauper  was  injured  by  removal,  a 
remedy  may  be  had  by  information. Id 
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PATHENT. 

1.  Under  the  plea  of  payment,  mistake,  or 
want  of  consideration,  may  be  given  in 
evidence.  Svoift  v.  Heuokitu,  *17 ;  HoUing»- 
worth  ▼.  OgU ^2:  • 

%,  A  bond  given  in  payment  of  a  precedent 
debt,  is  conclusive  evidence  of  the  contract, 
to  prevent  the  obligor's  claim  of  pacing  by 
instalments,  under  the  act  of  assembly. 
Snowden  v.  Hemming *8d 

8.  ParUal  payments,  a  rule  for  crediting 
them.  Tracy  v.  Wikoff^  *124  ;  Penrote  v. 
Hart, *S19 

#.  Payment  to  an  executor  or  administrator  of 
a  deceased  partner,  is  no  satisfaction  to  the 
survivor,  who  has  the  sole  right  of  suing  for, 
and  receiving  the  moneys  due  to  the  com- 
pany.    Wallaee  v.  Mtzsimmans *248 

B.  In  an  action  of  debt  upon  a  bond,  and  where 
the  issue  is  joined  on  a  plea  of  payment,  the 
jury  may,  and  ought,  to  presume  everything 
to  have  been  paid,  which,  ex  ctquo  et  bono, 
ought  not  to  be  paid.  HoUingtworth  v. 
OgU ♦267 

6.  Money  paid  into  the  hands  of  the  prothono- 
tary  upon  a  judgment,  is  to  be  considered 
in  the  same  estate  as  if  paid  to  the  sheriff; 
and  is  not  liable  to  be  attached  by  the  person 
who  paid  it,  on  a  suggestion  that  the  debt 
may  have  been  otherwise  satisfied.  Ron  v. 
Clarke *864 

7.  When  a  bond  shall  nol  be  considered  as 
payment,  or  extinguishment,  pro  ianto^  of 
money  due  upon  a  mortgage.  Ham/Uton  v. 
Callender •428 

Bee  GuBBiHT  Hosfxr:  ADinNxsnuTOR,  a«  8: 

EVIDIMCI,  29. 

PLEADING. 
SeePEAonoi. 

POUCY. 
Bee  iHBOiuiroi. 

PRACTICE. 

1.  Where  the  defendant  has  shown  title  in  a 
third  person,  he  may  take  the  opinion  of  the 
court  on  that  title,  by  motion  for  a  uprju^, 
before  he  has  gone  through  all  his  evidence. 
Proprietary  v.  Haiston, •  .♦!  S 

2.  In  such  CHAe,  the  plaintiff  cannot  demur  to 
the  defendant's  evidence,  until  he  has  pone 
through  the  whole //. 

8.  When  a  deed  is  produced  in  evivlcir  o,  it 
must  be  shown  in  /ubc  verba^  upon  dcinuri-er. 
Hmrtl  v.  Dippa. ♦20 
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4.  Whenever  a  wtH  litiMt  fairly,  If  deUvcted 
firsts  it  ghall  take  preference.    Sleiner  v 
FeU. •22 

6.  The  proceedings  on  a  hob.  eorp,  nrede  naro, 
but  on  a  eertiorarij  the  court  proceed  on  the 
state  returned. Id, 

6.  I^  fa,  issued  on  a  judgment  in  the  bail-oond 
suit :  proceedings  were  stayed,  on  affidavit  of 
a  defence,  pleading  issuably  in  the  original 
action,  and  consenting  that  the  judgment  oi> 
the  bail-bond  should  remain  as  a  security 
Carrew  y.  WiQing ♦ISO 

7.  To  entitle  the  plaintiff  to  judgment  by  d» 
faulty  the  service  of  a  summons,  on  the  per- 
eon  of  the  defendant,  as  well  as  if  left  at  his 
house,  must  be  ten  days  before  the  return. 
Caee  v.  Bufty. ♦154 

8.  On  affidavit  that  material  witnesses  for  the 
defendant  (who  was  in  confinement)  were 
about  to  leave  the  state,  the  court  granted  a 
rule  to  take  their  depositions,  though  the 
writ  was  not  returnable  until  next  term. 
Stoteehury  v.  Cwenhmten^  ♦164 ;  Sehloeeer  v. 
Leeher *26l 

9.  An  attomey*s  agreement  to  refer  binds  his 
client     Somere  v.  Balabrega, *I64 

10.  The  defendant,  by  mistake  of  his  attorney, 
had  notice  of  trial  for  the  17th,  instead  ol 
the  13th,  and  not  appearing  on  the  13th, 
judgment  was  entered  by  non  eum  in/orma- 
tu9 ;  but  afterwards,  on  proof  of  the  mis- 
take, the  judgment  was  opened.  Jaekeon  v. 
Vanhom, ^241 

11.  Although  the  words  that  **the  defendant 
has  not  been  retident  in  the  state  for  twelve 
months  before  the  writ  issued,**  are  inserted 
in  an  affidavit  to  found  a  aqnae  against  a 
freeholder,  yet  the  court  will  inquire  into  the 
circumstances  of  the  case,  and  relieve  him 
from  arrest,  if  they  think  he  was  inimtded 
by  the  act  to  be  exempted.  Penman  v. 
Wayne ^241 

12.  A  third  perscm,  fully  acquainted  with  the 
circumstances,  is  admissible  to  make  the  affi- 
davit of  a  defence,  when  the  party  liimself , 
from  extreme  sickness,  is  incapable  of  mak* 
ing  it    James  v.  Young, ^248 

18.  Auditors  will  be  appointed  only  where 
there  is  a  dispute  about  the  depreciation. 
Cooperv.  Coatee. •248 

14.  The  plaintiff,  after  stating  the  want  of  a 
material  witness,  who  had  been  tubpcenaai^ 
put  off  the  trial;  but  tne  court,  notwith- 
standing, grsnicd  the  defendant  a  rule  for 
trial  next  term  or  non  pros.  Schheser  v. 
Lrsfwr. «  2M 

1.^.  It  i:«  an  invariable  rule,  not  to  appoint 
I  .o:'(>'^<,  iiiit  in  the  presence  of  both  par* 
tic-.     *^/it,  »pen  V.  Bush *251 

16.  The  court  will  grant  a  rule  to  take  the  de- 
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podtioiis  of  going  witnesMt,  di  hmu  «n0^ 
before  tb«f  TP«4irn  of  the  writ  Oii^pin  t. 
8tmpU. *251 

17.  After  judgment  has  been  regularW  entered 
in  a  foreign  attachment,  it  is  too  late  to  move 
to  quash  it.    Whitedde  v.  Oakman^, . .  .*294 

18.  On  an  appeal  from  the  determination  of  the 
regulators  of  party-walls,  &c.,  a  feigned  issue 
can  only  decide,  whether  the  regulators  have 
done  right  or  not ;  it  cannot  decide  the  title 
and  finally  settle  the  matter ;  and  therefore, 
it  is  proper  to  try  the  question  by  ejectment. 
WdU  V.  Fox. ♦808 

W.  The  privilege  of  a  freeholder  to  be  sued  by 
summons,  extends  to  actions  of  trespass  vi  et 
armu,     Hudson  v.  Hotodl *S10 

20.  The  rule  is,  that  unless  ezceplions  to  the 
re;:ort  of  referees  are  filed  within  four 
days,  the  judgment  nim  becomes  absolute. 
Sfiewell  V.  Wycoff •312 

21.  A  distringcut  will  He  against  a  sheriff  while 
in  office^  upon  a  return  of  levied  to  the  value, 
ftc.,  but  under  particular  circumstarces,  it 
would  be  hard  to  issue  it,  without  moving  the 
court     Zane  v.  Cowperthwaiie *812 

22.  The  ven-iie  was  laid  in  Philadelphia  county, 
and  judgment  being  thero  obtained,  execution 
was  immediately  issued  into  Bucks ;  but  upon 
motion,  the  writ  was  quashed,  the  court 
being  of  opinion,  that  the  plaintiff  ought  to 
have  proceeded  by  iestatum.  Lenher  t. 
Oehr. ♦SSO 

28.  On  a  rule  for  trial  or  non  pros,^  the  non  pros, 
must  be  moved  for  in  court ;  it  cannot  be 
signed  in  the  prothonotary*s  office.  MeKegg 
T.  Crawford. *347 

24.  A  capias  will  not  lie  against  a  freeholder, 
although  the  attorney  directs  his  appearance 
to  be  accepted.     Barnard  v.  Fldd  ,,,  .*MS 

2ft.  Rule  to  refer  and  report  to  next  term;  after 
the  next  term,  the  referees  were  changed  by 
consent,  and  report  returnable  into  office: 
Determined,  that  the  rule  to  report  to  nex^ 
term  was  expired  by  its  own  limitation.  Ab- 
bot V.  Pinchin. ♦849 

26.  On  motion,  and  positive  affidavit  of  the 
debt,  at  the  first  term,  a  shallop  attached  un- 
der a  foreign  attachment,  was  ordered  to 
be  sold  as  a  changeable  commodity.  (/Niel 
T.  Chew ♦879 

27.  It  has  been  the  practice  for  the  sheriff  to 
hold  an  inquest,  as  well  after  as  before  the 
return  of  hJLfa,  Weaver  v.  Lawrence,  •879 

28.  Rule  for  trial  or  non  pro*  but  afterwards 
a  plea  added,  and  particular  facts  referred : 
It  was  ruled,  that  hy  this,  the  rule  for  trial 
or  non  pros,  was  virtually  vacated.  Halhead 
V.  Eostt •406 

2^.  <  hi  a  libel  for  divorce,  notice  ought  to  be 
f(i«en  that|  between  two  specific  dates,  acts  of 


eroritj,  lta«  were  ktoidBd  to  be  prored. 
StMleT,  Steele ^409 

80.  Rale  for  trial  or  nan  pros.  In  September 
term,  and  notice  at  bar ;  and  tlie  cause  con- 
tinued generally  until  January  term :  It  was 
determined,  that  the  rule  for  trial,  or  non 
pros,  was  continued ;  and  that  no  new  notice 
was  necessary.     Smith  v.  Damds, '410 

81.  Upon  aiRrmanoe  of  a  judgment^  in  a  cause 
removed  by  eerHorari  from  before  a  justice 
of  the  peace,  execution  may  issue  at  once 
out  of  the  supreme  court  Bobbins  ▼.  Whit- 
man  ♦410 

82.  It  is  only  from  the  disagreement  of  the 
writ  with  the  declaration,  that  it  beoomes  nee* 
essary  to  enter  the  continuances,  to  show  it 
issued  for  the  same  cause  of  action,  in  order 
to  prevent  the  bar  of  the  statute  of  limita- 
tions.    Schlosser  V,  Lesher, ♦411 

88.  The  writs  of  capias  and  summons  in  Penn- 
sylvania always  specify  the  nature  of  the  ac- 
tions to  be  declared  in,  and  are,  therefore, 
similar,  in  respect  of  entering  continuances,  to 
the  originals  out  of  chancery  and  the  attach- 
menis  ofprimlege  In  the  ooimmon  pleas. . .  Id. 

84.  What  is  a  reasonable  time  to  renew  an  ac- 
tion ;  or  to  prosecute  It  upon  the  foundation 
of  the  old  writ,  where  there  has  been  no  ac- 
tual abatement Id. 

36.  Judgment  before  a  justice  of  the  peace  is 
sufficient  to  defeat  a  freeholder's  privilege 
of  being  sued  by  summons.  Quesnel  v. 
Musei ♦436 

86.  The  practice  of  entering  verdict  on  the  issue 
of  non  soMt,    Thompson  t.  Muster ^462 

See  AssiONiCBNT,  8 :  Contempt,  8 ;  Dxscontinu- 
▲NCI :  Erhoi,  8 :  Fobuon  Attacbment,  4,  7, 
9,10:  Jvdoicuit:  Jusnoi:  Lu  Pendens, 
&0.:  Pabtitxo>,  1-8:  Priyileoi,  1:  Tbea- 

BOH,  1. 

PRIORITT. 

1.  When  the  oommonwealth  is  not  entitled  to  a 
priority.    HolUngsiworth  t.  Hamdin, .  • .  •  1 60 

See  BAinuiUFr,  1,  2,  8 :  DoMnno  Attigsmknt, 
1 :  JuDomxT,  7. 

PRIYILEGB. 

1.  Though  the  affidavit  to  ground  a  eapims 
against  a  freeholder  contains  the  words,  that 
**  he  has  not  been  resident,  &c.,**  the  court 
are  not  precluded,  and  will  inquire  into  the 
circumstances  of  the  case,  in  order  to  asocr- 
fcain  whether  the  non-residence  comes  witluii 
the  meaning  of  the  act  of  assembly.  /Vr*. 
man  v.  Wayne *2 11 

2.  A  lieutenant  of  another  county  who  -omcs  t^> 
Philadelphia,  to  take  out  the  oomnii    ioun  ui 
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some  miUtia  offioera,  is  not  privileged  from 
arrests  wliile  here.    Morgan  v.  Eckert,  .*296 

5.  A  lAtf^iS.  jlect  who  ctHoes  from  another 
county  to  solicit  council  for  his  appointment, 
is  not  privileged  from  arrests  wiiile  here. 
Margam  v.  Bower *296 

4.  A  member  of  assembly,  or  of  a  state  con- 
vention, is  privileged  from  being  arrested,  or 
served  with  a  summons,  during  the  sitting  of 
the  assembly  or  convention.  Bolton  v.  Mar- 
tin  *29« 

6.  A  consul,  residing  abroad,  and  having  en- 
tered into  partnership  with  another  person, 
is  not  privileged  from  being  sued.  Caldwell 
▼.  Barclay ♦805 

6.  A  freeholder  who  quits  the  state  for  a  partic- 
ular purpose,  animua  reoertetuUy  leaving  his 
family  behind  him,  does  not  lose  his  privilege 
of  being  sued  by  summons.  Barnard  v. 
FiM *848 

V.  A  person  attending  court  is  not  privileged 
from  being  arrested  upon  a  ea»  «a.  SlarretCe 
Caa9. •856 

8.  Judgment  before  a  justice  of  peace  is  suf- 
ficient to  defeat  a  freeholder's  privilege 
of  behig  sued  by  summons.  QuMnd  v. 
MMBd •485 


PROMISSORY  NOTK 

1.  A  writing  under  seal  cannot  be  given  in  evi- 
dence, in  an  action  of  anumpeii  on  a  promis- 
sory note.    January  v.  Goodman '<*208 

2.  Where  there  are  subscribing  witnesses  to  a 
promissory  note,  they  must  be  produced,  or 
some  account  given  of  them  at  the  trial . .  Id^ 

8.  Sale  and  delivery  of  a  promissory  note,  by 
the  payee,  without  any  indorsement  or  assign- 
ment, is  not,  of  itself,  a  legal  ground  of  aeeump' 
eiij  to  enable  the  purchaser,  in  his  own  name, 
to  sue  the  maker.      Waters  v.  Millar,,  .*869 

4.  The  indorsee  of  a  promissory  note,  takes  it 
subject  to  all  equitable  considerations,  to 
which  the  same  was  subject,  in  the  hands  of 
the  indorser,  the  original  payee.  MeOullough 
T.  mmtton. ^44 1 

See  Bill  or  ExcHAHai. 

PROPERTY. 

1.  What  acts  will  amount  to  a  change,  or 
transfer,  of  the  property  in  goods.  Dutilh  v. 
RUehie ♦171 

Bee   FoREiQH   Attachment,   1,  2:    Unitio 

States,  2. 

PROSECUTOR. 

1.  The  act  of  assembly  does  not  intend  that 
aproeecntor  should  be  indorsed  on  all  in-  | 
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dictments;  bat  only  where  a  proaeoiitor  really 
exists.    Ktngy.Lukens *5 

2.  The  defendant  is  not  a  competent  witness  to 
prove  the  person  prosecuting,  it  must  be 
proved  by  indifPerent  witnesses Id, 

8.  The  judge  who  tries  the  cause,  not  being 
authorised  by  the  act  of  assembly  to  certify, 
so  as  to  exempt  the  infonner  from  ooets,  he 
cannot  do  it    Btgap  y.  Za  Blane, *6S 


PROTEST. 
See  Bill  or  ExcHmoi. 


PURCHASE. 

1.  The  word  pur^aae^  implies  a  pnrdiaae  in 
fee.    Hvrtty.  Difpo •SI 

RECITAL. 
See  Died,  8. 

RECOGNISANCE. 
See  Bail,  1:  Orthanb*  Codu^S. 

RECORDa 
See  HoBXVAfli,  2,  8. 

REFERENCE. 

1.  Notice  of  the  time  and  place  of  the  meetiiig 
of  referees,  must  be  served  on  the  party,  not 
his  attorney,  unless  the  rule  so  expresses  it. 
Rivers  v.  WaUeer, ♦81 

2.  Report  of  referees  set  aside,  for  ordering  the 
parties  to  withdraw,  and  AT^mining  the  wit- 
nesses in  th^  absence.  Hagner  v.  Mve- 
grove *88 

8.  Report  that  **  ^U,  was  due  on  the  8d  of  March 
last,  &c"  set  aside  for  uncertainty.  Timng 
V.  Reuben, ♦119 

4.  Where  the  exceptions  to  a  report  of  referees 
uiise  from  the  face  of  the  report,  and  depend 
on  a  construction  of  law,  they  need  not  be  filed 
in  writing.     Buckley  v.  Durant *129 

5.  Hve  several  actions  being  refened,  and  onlj 
one  report,  the  report  was  confirmed,  con- 
trary to  the  opinion  of  Sbipfxn,  President. 
BrownT,Seott •\^ 

6.  B  eeeme,  that  referees  have  no  authority  to 
consolidate  actions  submitted  to  their  ded^on. 
Hariy.Jamee •SSS 

7.  What  kind  of  evidence  may  be  admitted  be- 
fore referees.   Hollingewortk  v.  Seiper.  .'Ifil 

8.  The  admission  of  an  interested  witness,  wiU 
not  be  sufficient  to  set  aside  the  report  of  ref- 
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f .  An  attorney's  agreement  to  refer,  binds  his 
client.     Somers  v.  Bcdabrega *1(54 

10.  The  courts  have  of  late  considered  awards 
with  great  latitude,  according  to  the  intention 
of  the  arbitrators,  appearing  from  the  words 
of  the  whole,     (jhrier  v.  Grier *178 

11.  Two  of  the  essentials  in  awards,  are,  that 
they  should  be  certain  and  final Id, 

12.  An  award  to  pay  to  the  executors  of  J.  G. 
deceased,  is  sufficiently  certain ;  and  it  may 
be  averred  who  they  are  by  name lid. 

18.  Report  set  aside,  for  allowing  ez  parte  evi- 
denoe  to  be  given  of  the  current  price  of 
ooachmakers'  work,  at  the  time  the  action 
was  brought     Cliaplin  v.  Kirtoan *187 

14.  It  is  not  sufficient  to  invalidate  a  report,  that 
the  referees  sent  for  the  plaintiff  alone,  and 
asked  him  whether  he  would  agree  that  a 
quarter's  rent,  which  accrued  after  the  action 
brought,  should  be  credited  to  the  defendant 
Innay,MiUer »188 

15.  It  is  an  inflexible  rule  not  to  appoint  refer- 
ees, '  except  in  the  presence  of  both  parties. 
Skippen  V.  Btuh *25I 

16.  Report  of  referees  set  aside  for  the  error  of 
the  clerk  in  making  out  the  rule  or  agreement 
to  refer.     Tetter  v.  Rapesnyder *298 

17.  The  different  kinds  of  awards  in  Pennsvlva- 
nia.     WiUiama  v.  Craig *3I4 

18.  If  the  court  would  grant  a  new  trial,  had  the 
exceptions  been  made  to  a  verdict,  they  ought, 
for  the  same  reasons,  to  set  aside  a  report../dl 

19.  Report  of  referees  set  aside,  1st,  Because 
the  referees  gave  interest  upon  an  unliquidated 
account;  and  2d,  Because  they  allowed  a 
charge  of  premium  and  commission  for  mak* 
ing  insurance,  without  requiring  the  policy 
to  be  produced,  or  any  proof  of  its  being 
lost Id, 

20.  The  court  have  always  confined  themselves 
to  two  points,  on  motions  to  set  aside  reports 
of  referees :  Ist,  Whether  there  is  an  evident 
mistake  in  matter  of  fact;  2d,  Whether 
the  referees  have  clearly  erred  in  matter  of 
law Id, 

21.  The  court  refused  the  application  of  referees 
for  instructions  on  a  point  of  law.  Oeyer  v. 
Smith *847 

22.  Two  actions  between  the  same  parties,  on 
different  promissory  notes,  being  referred,  the 
referees  made  one  report  for  one  sum ;  but 
afterwards  filed  a  supplementary  report,  dis- 
tinguishing what  was  due  in  each  action :  and 
it  was  held,  that  the  first  report  could  not  be 
maintained ;  and  tliat  the  second  was  irregu- 
lar.    Hart  V.  James. *866 

28.  A  rule  of  reference  to  report  to  next  term 
does  not  authorise  issuing  executions  upon  a 
report  into  office  during  the  vacation,  although 
a  term  had  intervened   between  the  entry 


of  the  rule  ad  the  appolntm«ni  of  tht 
referees. Id. 

24.  Where  a  re|.ort  of  referees  awards  money 
to  be  paid  on  one  side,  a^d  certain  other 
things  to  be  done  on  the  other,  if  the  w  vt 
cannot  enforce  both,  they  will  oeriainly  en- 
force neither.     Knnckle  v.  Kunekle, *8d4 

26.  But  though  the  court  may  not  be  able  to  do 
this  by  execution^  yet,  if  they  can  do  it  by  attaeh- 
metUy  the  remedies  ai*e  mutual,  though  not  by 
the  same  kind  of  process. Jd, 

26.  An  atttuhment  would  lie  lor  a  contempt  in 
not  performing  an  award  of  referees  at  com- 
mon law,  before  the  etat  of  9  <£r  10  Wm, 
IIL Id, 

27.  In  all  cases,  where  matters  are  awarded  to 
be  done  on  both  sides,  the  court  will  exercise 
their  equitable  powers  in  such  a  manner,  as 
not  to  suffer  either  party  to  elude  the  per- 
formance of  his  pa»*t  of  the  award Id, 

28.  If  any  part  of  an  award  be  impossible  to  be 
performed,  the  court  will  refuse  an  attachment 
for  that  part Id, 

29.  It  is  too  late  to  annul  the  rule  for  reference, 
when  the  referees  have  investigated  the  whole 
transaction,  agreed  upon  their  report,  and 
were  clear  from  any  imputation  of  miscon- 
duct    Oxley  Y.  Oldden. •430 

80.  Report  of  referees  set  aside,  because  they 
declined  to  consider  the  most  material  ground 
of  the  controversy,  upon  a  mistaken  principle, 
leading  to  real  injustice  to  one  of  the  parties. 
PringU  v.  MeClenaehan, *486 

REGULATORS. 
See  EjxcrifENT,  8 :  Partt-Wau^ 

RENT. 
See  CoTiNAiiT,  8. 

REPLEVIN. 

1.  There  are  no  replevins  in  Pennsylvania,  either 
under  the  statute  of  Marlbridge,  or  at  com- 
mon law ;  but  only  under  the  act  of  assembly. 
Weaver  v.  Lawrence *156 

2.  The  act  of  assembly  does  not  recognise  two 
kinds  of  replevin,  one  by  plaint,  and  the 
other  by  writ Id. 

8.  Replevins  are  always  made  returnable  writs 
by  the  act  of  assembly,  and  the  parties'  ap- 
pearance required  on  the  return Id 

4.  The  act  directs  replevins  to  be  determined  in 
the  common  pleas. .ItL 

6.  Replevin  lies  in  Pennsylvania  wherever  a 
man  claims  goods  in  the  possession  of  an- 
other  Id. 

6.  Judicial  writs  deproprietatep*obt  cKs  cannot 
be  issued  in  Pennsylvania .Id, 

7.  The  sheriff,  in  an  actkm  of  trespass  brought 
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against  him,  cannot  Justify  under  a  writ  of 
replevin,  if  be  refused  tlie  defendant  in  re- 
plevin a  reasonable  time  to  find  security  on  a 
claim  of  property,  before  the  goods  in  ques- 
tion were  removed.  Ilocker  v.  Strieker,  .*22fi 

8.  As  the  law  gives  the  remedy  of  a  distress  to 
a  landlord,  it  is  incumbent  upon  the  sheriff 
to  see  that  the  security  is  good,  before  he  re- 
turns the  property  on  a  replevin.  Murdoch  v. 
Wm *841 

9.  The  value  of  the  distress,  at  the  time  of  the 
replevin,  and  not  the  amount  of  the  rent  due, 
is  the  proper  measure  of  damages. Id, 

10.  Goods  distrained  ought  to  be  valued,  before 
they  are  delivered  on  replevin Id. 

11.  The  sheriff  is  responaible  for  the  Buffidency 
of  the  sureties  in  a  replevin  bond,  at  the 
end  of  the  suit,  when  the  landlord  has  estab- 
lished his  right  to  the  rent  for  which  the 
distress  was  talien.  Oxley  v.  Coicper- 
thwaiU ♦349 

12.  No  evidence  ought  to  be  admitted,  to  con- 
tradict the  sheriff's  return  of  dongatur^  after 
judgment  d$  retomo  habendo  in  replevin. 
PJdlUjm  V.  Hi/de *4S9 

18.  The  goods  of  a  stranger,  being  removed 
before  the  distress,  cannot  be  pursued,  within 
the  thirty  days.    Adanu  t.  La  Comb,  .*440 

See  Costs,  6. 

RESIDENT. 
See  PUYiLBOi,  1,  8. 

RETURN. 
See  RiPLEYiM,  18. 

REVOLUTION. 

See  GOTIBNMXNT. 

ROAD& 

;.  Tba  review  of  a  road,  though  not  taken  no- 
tioe  of  in  the  act  of  assembly,  has  always 
Oeen  granted,  and  is  now  become  a  matter  of 
t^L     King's  Hood *11 

BALE  AND  DELIYERT. 
See  PB0MI880BT  Nona,  8 :  Pbopiett,  1. 

SEAL. 

!•  A  wi*tiea  or  ink  seal,  is  sofflcient  to  a  deed. 
MeDiU  f.  JiUHU *es 

9GSRIFr. 

L  In  an  actita  of  .'respaas  brougtit  against  a 
timWit  i»  *H>^>  iu.*t03f  <vsm  %  writ  df  r»* 

52o 


plevin,  if  lie  baa  lefoied  the  defandant  iii 

replevin  a  reasonable  time  to  find  seoority  on 
a  claim  of  property,  before  he  removed  the 
goods  in  (|uestion.   Ilocker  v.  Strieker.  .*226 

2.  A  di$tringaM  will  lie  asainst  a  sheriff,  white 
in  office,  upon  a  return  of  levied  to  the  vaiu% 
kc     Zaite  v.  Cowpertkwaiie *812 

8.  The  sheriff,  under  a  vend,  exp.,  must  sell  not 
merely  to  the  lUgheat^  but  to  the  bsd  bidder. 
Zanizinger  v.  Pole *41» 

SLAVERY. 
See  Hastkr  amd  Skbtaot,  2,  8|  fi. 

SPEGLiL  COURT. 

1.  A  foreigner  is  not  entitled  to  a  special  oomti 
upon  a  debt  assigned  to  him  by  a  dtizen. 
Kunekel  v.  Baker *169 

2.  The  act  for  allowing  special  courts  to  plalmU 
iffs,  seems  intended  for  the  benefit  of  every 
man  who  is  about  to  leave  the  state.  Wil- 
liamM  V.  ChUiMgon ^Wl 

See  LuFuiDBHB. 

SUBJECT. 
See  GoTXBimm,  C 

SUHMONa 
See  PkLLonoE,  84 :  FUriLn^  6. 

SUBPOENA. 
See  Costs,  4:  Wmm,  IS. 

SUPREME  COURT. 

1.  A  judgment  cannot  be  entered  m  the  m- 
preme  court,  even  in  the  county  of  Pliiladel- 
phia,  by  warrant  of  attorney,  upon  a  bond  of 
a  date  prior  to  the  act  of  assembly.  Kwh- 
bride  y.  Durden *2SS 

2.  As  by  that  act,  the  original  jurisdiction  of 
the  court  is  restricted  to  the  county  of  Phila- 
delphia, a  judgment  cannot,  at  any  subse- 
quent period,  be  entered  as  of  Budcs 
county ItL 

3.  This  court  has  authority,  upon  appeal,  to 
alter  and  confirm  any  proceedings  that  come 
properly  before  the  comptroller-general,  but 
if  he  has  no  jurisdiction,  the  court  can  have 
none.     BeepubUca  v.  Sparliawk *362 

4.  As  the  comptroller-general,  therefore,  has  no 
right  to  adjudge  a  compensation  from  the 
state  for  damages,  which  individuals  have 
suffered  in  the  course  of  our  military  opera- 
tions, the  court  can  grant  no  relief  upon 
appeal,  although  the  applicant  might  be  en- 
titled to  it,  in  equity Id 
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TENDER. 

t.  Tlie  act  «/  assembly  of  the  20th  of  January 
1777,  declares,  that  a  tender  nhall  amount  to 
an  actual  payment  and  dischai-ge;  i^iiercod, 
a  tender  at  common  law  only  tiUtfpendtf  the 
interest  until  a  subsequent  demand  and  i-e- 
fu&al.  Jo/uuion  v.  Ilocker *406 

2.  Therefore,  a  tender  in  continental  money, 
emitted  by  congress  before  the  29th  of  Janu- 
ary 1777,  is  tantamount  to  payment Id. 

8.  But  a  tender  in  bills  of  credit  emitted  subse- 
quent to  the  29th  of  January  1777,  has  only 
the  effect  of  a  tender  at  common  lav.  ,.,Id, 

See  Payment,  2. 

TITLE. 
See  EjxcnfXNT,  1,  8 :  EyidbnoIi  26. 

TREASON. 

1.  A  person  accused  of  high  treason,  most  have 
a  'X>py  of  the  indictment,  a  reasonable  time, 
uot  less  than  one  day,  before  the  trial :  and 
also,  within  the  same  time,  a  copy  of  the  pan- 
nel  of  the  jurors.     RespMica  ▼.  Molder.  .*88 

8.  Adherence  to  American  troops,  though  in 
consequence  of  mistaking  them  for  the 
enemy,  cannot  be  treason.  Hapubliea  ▼. 
Malin, *88 

5.  Words  uidicating  the  defendant*s  intention 
to  join  the  enemy,  are  proper  testimony,  to 
explain  the  motives  upon  which  the  intent 
was  afterwards  carried  into  effect Id, 

4.  Evidence  may  be  given  of  an  avert  act  com- 
mitted in  another  county,  after  an  overt  act  is 
proved  to  have  been  committed  in  the  county 
where  the  indictment  is  laid Id, 

6.  Evidence  that  the  defendant  had  a  power  to 
let  people  in  and  out  of  the  city,  when  in 
possession  of  the  enemy,  ought  to  be  received ; 
but  not  as  conclusive  proof  of  his  holding  a 
commission  under  them.  RmpMiea  v.  Car- 
Ude ♦SS 

6.  But  evidence  of  his  seizing  salt,  or  disarming 
the  Americans,  does  not  apply  to  that  species 
of  treason ;  though  it  may  prove  his  having 
joined  the  armies  of  enemy Id. 

7.  It  is  enough,  to  lay  in  the  indictment,  that 
the  defendant  sent  intelligence,  without  setting 
forth  the  particular  letter  or  its  contents.. 7(1 

6.  The  charge  of  levymg  war  is  not,  of  itself, 
sufficient ;  but  assembling,  joining  and  array- 
ing with  the  forces  of  the  enemy,  is  a  suffi- 
cient overt  act  of  levying  war Id, 

9.  There  must  be  an  actual  enlistment  of  the 
person  persuaded,  in  order  to  make  it  treason 
hi  the  persuader.  RespMiea  v.  Roberta,  .*89 

10.  If  an  overt  act  has  been  proved,  where  the 
mdictmebt  is  laid,  the  defiendant^s  ccmfeflsion 


may  be  given  in  evidence  to  corroborate  thai 
proof Id, 

11.  Ti^eason  is  a  crimtt  known  at  the  common 
law.    Respniblica  v.  Chapman *68 

12.  Treason,  which  is  nothing  more  than  a  crim- 
inal attempt  to  destroy  the  government,  may 
be  committed  before  the  different  qualities 
of  the  crime  are  defined,  and  its  punishment 
declared  by  positive  law Id. 

See  Trkatt  of  Pxaci. 

TREATY  OP  PEACE. 

1  After  the  peace,  the  court  would  not  sustain 
a  suggestion  filed  by  the  attorney-general, 
against  one  who  was  attainted  in  pursuance 
of  a  proclamation  issued  during  the  war ;  as 
a  proceeding  of  that  kind  would  contravene 
an  express  article  in  the  treaty  with  Great 
Britain.    Reapublica  v.  Gordon *288 

TRIAL. 

1.  The  trial  of  a  misdemeanor  put  off,  on  affida- 
vit of  the  abeenoj  of  a  material  witness ;  but 
deckied  not  to  be  a  precedent  King  v. 
Rapp *9 

2.  The  court  will  not  force  the  crown  to  a 
trial,  nor  discharge  the  defendant  from  bail, 
without  some  appearance  of  oppression. 
Ktngy.Haat ^9 

8.  The  Stat  28  Edw,  III.,  e,  18,  granting  trials 
per  medietalem  lingua  to  foreigners,  is  in 
force  in  Pennsylvania.  Reepubliea  v.  J/e»- 
ea ^78 

4.  The  affidavit  of  one  who  was  landlord  to  the 
defendant  in  ejectment,  admitted,  on  motion 
to  put  off  the  trial  of  the  cause.  Hunter  v. 
Kennedy, ♦SI 

5.  On  affidavit  of  the  absence  of  a  material  wit- 
ness, the  court  put  off  the  trial,  refusing  to 
inquire  what  his  testimony  would  be.  Jcuih- 
ton  V,  Maaon. *136 

6.  The  affidavit  of  a  person  eventually  interested 
in  the  suit,  proving  the  want  of  a  material 
witness,  is  sufficient  to  put  off  the  trial.  ,Id, 

7.  Granting  new  trials  depends  on  the  l^al  dis- 
cretion of  the  court,  guided  by  the  nature 
and  circumstances  of  the  por.icular  case. 
SteinmetsT,  Ourreg *234 

See  Ebbob,  8 :  PkAcncB,  10, 14,  29,  81 ;  Vbb- 

OIOT. 

UNDERWRITEBa 
See  Insubangi. 

UNITED  STATES. 

1.  From  the  moment  of  the  association  of  the 
United  States,  they  necessarily  became  • 
\My  oorpoate;  te  tlMN  waa  no  superioi 
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from  whom  that  character  could  otherwise 
hare  been  derived.  RespuUiea  v.  Sweern..  41 
%  Gongres-s  during  the  late  war,  might  lawfully 
direct  the  removal  of  any  articles  tliat  were 
necedsaiy  to  the  maintenance  of  the  conti- 
nental army,  or  u:)ef ul  to  the  enemy,  and  in 
dan^r  of  falling  into  their  hands ;  for  they 
were  vested  with  the  power  of  peace  and 
war,  to  which  tills  is  a  natural  and  necessary 
incident    Respubliea  ▼.  Sparhawk, . .  .*862 

See  Government  :  Jcdoicent,  4 :  Law  of  Na- 
noMS :  Treaty  of  Peace. 

USURY. 

1.  Where  a  partial  payment  is  made  and  re- 
ceived, on  account  of  a  note  given  for  the 
payment  of  money  borrowed  at  usurious  in- 
terest, the  usury  is  complete.  Muigrove  v. 
Oibbs ." ♦216 

8.  Proof  of  a  note  given  by  one  of  two  part- 
ners, for  the  pajmient  of  money  borrowed  on 
usurious  interest,  and  afterwards  paid,  will 
not  support  a  count,  stating  the  usurious 
contract  to  have  been  with  the  partners 
jointly Id. 

8.  Although  no  money  is  actually  paid,  the  usury 
is  complete,  when  new  notes  are  taken  in  sat- 
isfaction of  old  ones  given  for  the  payment 
of  money  borrowed  at  a  usurious  interest.. /<i 

4.  A  fair  purchase  may  be  made  of  a  bond  or 
note,  even  at  20  or  80  per  cent,  discount, 
without  incurring  the  danger  of  usury. . . .  /d 

VERDICT. 

1.  Strict  form  in  a  verdict  is  not  necessary;  it  need 
only  to  be  understood  what  the  intention  of 
the  jury  was,  agreeable  to  which  it  may  af- 
terwards be  molded  into  form.  Tlvompson  v. 
Musser *462 

WARRANT  OF  ATTORNEY. 

1.  A  warrant  of  attorney  to  confess  judgment 
on  a  bond,  is  subservient  to  the  bond,  and 
execution  cannot  be  issued  until  the  time  given 
for  payment  in  the  condition  has  elapsed. 
Sitoemaker  v.  SUrtliffe »138 

2.  (iwsre  f  Whether  a  warrant  of  attorney  to 
confess  judgment  in  the  court  of  common 
pleas,  will  authorise  its  being  confessed  in 
the  supreme  court.  Ktrkbride  v.  DuT' 
dm ♦288 

See  Judgment,  8. 

WILL. 

1.  It  is  not  necessary,  that  a  will  devising 
real  estate  should  be  sealed.  Ilighl  v.  WiL 
9on ^94 

%,  Nor  that  all  the  subscribing  witnesses  should 
prove  the  execution Id, 
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8.  Nor  that  the  proof  of  the  will  should  be 
made  by  those  who  subscribe  as  witnesses.   Id. 

4.  Nor  that  the  wiU  should  be  subscribed  by  th« 
witnesses Id. 

5.  Two  witnesses  are  necessary  to  the  proof  of 
every  testementary  writing,  whether  for  the 
disposition  of  real  or  pei'sonal  estate.  Leuna 
V.  Maria   ♦278 

See  Administratob  :  DEvm. 

WITNESS. 

1.  The  defendant  is  not  a  competent  witness  to 
prove  the  person  prosecuting;  it  must  be 
done  by  indifferent  witnesses.  Kinff  v.  Ltf. 
kena *5 

2.  In  an  action  on  a  policy  of  insurance,  the 
master  of  the  ship,  haWng  goods  on  board, 
and  insured  by  other  underwriters,  who  re- 
fused to  pay  until  the  determination  of  thii 
suit,  was  examined  on  his  voir  dire,  and, 
swearing  himself  disinterested,  he  was  sworn 
in  chief.     Wallace  v.  C/tild ♦? 

8.  The  plamtiCTs  brother  was  offered  to  prove 
his  age,  from  the  hearsay  of  his  father  and 
mother ;  but  the  court  would  not  allow  him 
to  be  sworn.     Albertaon  v.  Robeaon. *9 

4.  If  a  man  thinks  himself  interested,  though, 
in  fact,  he  is  not,  this  is  sufficient  to  exclude 
his  testimony.    Me  Veaugh  v.  Oooda. . .  .♦62 

5.  An  informer,  on  the  seizure  of  contraband 
goods,  cannot  be  a  witness,  although  he  re- 
leases Ids  right  to  the  moiety.  Happ  v.  La 
Blaru! ♦ea 

6.  Where  a  party  calls  a  witness  who  is  contra- 
dicted by  another  witness  of  his  own,  he  can- 
not call  the  first,  to  disprove  what  the  second 
has  said Id. 

7.  It  seems,  that  a  confidential  clerk  or  agent 
may  be  compelled  to  become  a  witness  against 
his  principal.  MorriaY,  Vanderen*66\  Hobnea 
V.  Cotnegya ♦439 

8.  Wife  of  the  prosecutor  in  an  indictment  of 
forcible  entry  may  be  a  witness  to  prove  the 
force;  but  only  the  force.  Reapubliea  v. 
Shryher *68 

9.  On  ar  indictment  for  forgery,  the  party 
who:M9  name  is  forged,  is  a  good  witness. 
Beapublicay.  Keating ♦IIO 

10.  That  referees  have  heard  an  interested  wit- 
ness  is  not  a  sufficient  cause  to  set  aside  their 
report     HoUingaworih  v.  Ldper. ♦IGI 

11.  The  subscribing  witnesses  to  a  promissory 
note  must  be  produced,  or  some  account  given 
of  them  at  the  trial  January  t.  Good- 
man ♦208 

12.  In  an  action  brought  by  the  indorsee  of  a 
bill  of  exchange  against  the  first  indorser,  the 
plaintiff's  inmnediate  preceding  indorser  can- 
not be  made  a  witness,  by  striking  his 
name  off  the/rt<  and  third  bills  of  the  sei. 
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although  it  is  suggested  that  the  second  bill 
was  lost     Simnmelx  v.  Currie *272 

18.  There  are  two  ways  of  proving  a  witness  to 
be  interested ;  Ist,  by  eTamining  him  on  his 
voir  dirty  and  2d,  by  evidence;  bat  both 
cannot  be  pursued  at  the  same  time.  Mifflin 
V.  Bingham ♦275 

14.  A  cross  examination,  under  a  rule  for  taking 
depositions,  will  not  amount  to  an  examinar 
tion  of  the  witness  on  his  voir  tUre;  nor  pre- 
clude any  exception  to  his  competency  at  the 
trial Id 

16.  In  what  cases  it  is,  or  is  not,  necessary  to 
take  out  a  subpcma  for  a  witness Id 

See  AoxNT :  Etidknoi  :  Will. 

WORD& 

1.  The  word  purchase,  implies  a  purchase  in 
fee.    Hurst  v.  Dippo *21 

2.  The  word  pem»adxng  used  in  the  act  with 
respect  to  treason,  means  to  succeed  Bsspub' 
lica  V.  Roberts ♦S  9 

%  Though  in  actions  of  slander,  words  were 
formerly  construed  in  the  mildest  sense  that 
they  would  admit,  they  are  now  to  be  taken 
according  to  their  ordinaiy  import  and  mean- 
ing.   BupuUiea  t.  IhLongchaimfm. . .  .*n4 
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WRIT  OP  INQUIRT. 

1.  The  court  will  not  set  aside  the  verdicts  of 
juries  of  inquiry  upon  frivolous  grounds,  nor 
examine  the  effect  of  any  particular  piece  of 
evidence  on  the  mind  of  the  juiy ;  for  un- 
lees  it  appears,  that  there  was  no  proper 
evidence,  the  court  will  presume  that  they 
had  sufficient  grounds  for  thor  inquest.  Lnb 
V.  BoUxm ♦82 

2.  After  judgment  by  default,  the  defendant  hai 
a  right  to  offer  his  evidence  to  the  jury  of 
inquiry  to  combat  the  plaintiff's  proofs ;  and 
if  the  sheriff  refuses  to  hear  the  evidence  on 
both  sides,  the  court  will  direct  a  new  writ  of 
inquiry.    Me  Clenaehan  v.  Mc  Carty, . . .  *876 

8.  But  after  judgment  in  a  foreign  attachment, 
the  defendant  in  the  attachment  is  not  enti- 
tled to  produce  evidence  before  the  jury  of 
inquiry Id 

4.  There  is  nothing  in  the  act  of  assembly 
which  precludes  the  sheriff  from  holding  an 
inquest,  after  the  return  of  the  JL  fa.  Weaver 
V.  Lmwrenoe ♦879 

5.  An  inquisition,  quashed  for  irregularity,  be- 
comes  a  nullity,  and  leaves  the  case  just  as  li 
none  had  been  taken Id 
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